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€ixtmt  €mxts  0f  %  WiuM 

WITHIN  THE  SECOND  CIRCUIT. 


RiLET   BVBDETT 

Jacob  Estet  and  othebs.  In  Equttt. 

A  patent  was  issaed  under  date  of  Febmary  28d,  1869,  to  take  date  from  August 
24th,  1868.  Id  an  accounting  for  the  profits  of  infringement :  Hdd,  that  the 
plaintiff  wtta  entitled  to  profits  from  the  earlier  date,  under  §  8  of  the  Act  of 
July  4th,  1886,  (6  U.  S,  Stat,  at  Large,  120,)  although  the  patent  was  issued 
under  §  16  of  the  Act  of  March  2d,  1861,  (12  /dL,  249,)  providing  for  patents  a 
term  of  17  years  from  the  date  of  issue. 

The  patent  was  for  an  additional  partial  inclined  set  of  reeds,  in  an  organ,  de- 
scribed as  being  so  tuned  as  to  produce  a  wavy  tone.  The  defendant,  by  mak- 
ing and  selling  organs  with  such  additional  set,  realized  additional  profits  due 
to  the  presence  of  such  additional  set,  the  waye-tuning  being  an  important 
factor  in  such  additional  profits.  The  waye-tuning  was  free  for  use.  In  fact 
the  defendant  could  haye  used  to  as  good  practical  effect  horisontal  sets  in- 
stead of  inclined  sets,  the  horizontal  sets  not  being  covered  by  the  patent 
sued  on,  or  by  any  patent :  Hdd,  that  the  defendant  was  entitled,  in  account* 
ing  for  profits,to  be  allowed  for  the  cost  of  the  waye-tuning,  but  was  not  entitled 
to  haye  the  profits  of  the  partial  set  governed  by  what  such  set  would  liave 
brought  independently  of  the  kind  of  tuning ;  and  that  the  fact  that  the  de- 
fendant could  hare  so  used  horizontal  sets  was  of  no  effect  as  to  the  profits 
actually  made  by  using  inclined  sets. 

In  aocoonting  for  profits  on  infringing  articles,  none  can  be  allowed  as  to  articles 
in  reaped  of  which  no  profit  was  made.    Aa  to  the  latter  articles,  in  order 
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to  recoTer  damages  in  respect  of  them,  it  most  appear  that  the  plaintiff  would 
haye  sapplied  articles  in  respect  of  which  no  profit  was  made  for  the  patented 
improvement,  if  the  defendant  had  not  disposed  of  them  without  profit. 
In  this  case,  the  defendant  was  charged  with  interest  on  money  realised  for 
profits^  from  the  time  the  disclaimer  was  filed,  bat  no  costs  were  allowed  t4> 
the  plaintiff,  because  the  disclaimer  was  not  filed  tiU  after  the  soit  wa» 
brought. 

(Before  Blatobtokd  and  Whibueb,  J  J.,  Vermont,  April  dth,  1880.) 

Whbeleb,  J.  This  cause  has  now  been  heard  upon  the* 
master's  report,  and  exceptions  thereto.  The  patent  is  for  an 
additional  partial  set  of  reeds,  placed  in  the  common  doable 
reed-board  of  an  organ,  between  the  short  reeds  of  the  other 
two  sets,  inclined  and  extending  downward  to  the  same  base,, 
without  separating  the  other  sets  any  farther  apart  than  thej 
would  be  alone,  and  without  lengthening  the  valve-openings- 
or  increasing  the  power  necessary  to  operate  the  instrament, 
and  is  dated  February  23d,  1869,  ante-dated  August  24th,. 
1868.  The  specification  described  tuning  this  set  on  a  key 
slightly  diflFerent  from  that  of  the  other  sets,  whereby  a  wavy 
tone  of  music  would  be  produced,  and  set  forth  independent 
dampers  for  each  set,  which  were  claimed  in  the  patent,  but 
to  which  it  was  found  and  held  that  the  inventor  was  not  en- 
titled, and  which  he  was  required  to  disclaim  before  having  a 
decree,  which  he  did,  and  filed  proof  of  in  Court,  December 
4th,  1878,  whereupon  a  decree  was  entered  for,  among  other 
things,  this  accounting.  {Burdett  v.  Estey ^  15  Blatchf^ 
C.  a  R.y  349.) 

The  master  reports,  that,  between  August  24th,  1868,  the 
ante-date  of  the  patent,  and  February  23d,  1869,  the  date  of 
its  actual  issue,  the  defendants  made  and  sold  a  considerable 
number  of  organs,  and  between  February  23d,  1869,  and  May 
Ist,  1874,  a  large  number  more,  all  of  which  contained  partial 
sets  covered  by  the  orator's  patent,  and  on  all  but  a  very  few 
of  which  they  received  profits  in  additional  price  on  account 
of  the  partial  sets,  stated  separately  for  each  space  of  time ; 
that  the  wave-tuning  was  an  important  factor  in  producing 
the  additional  profits  for  thepartial  sets;  that  horizontal  partial 
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sets  placed  on  the  upper  surface  of  the  reed-board  instead  of 
being  inclined  into  it,  not  covered  by  any  patent  and  not  then 
in  use,  would  have  been  practically  as  good  as  the  inclined 
sets ;  that  the  orator  testified  that  he  should  judge  that  a  firm 
of  which  he  was  a  member  would  have  sold  at  least  one  hun- 
dred organs  a  month  more  than  they  did  if  they  had  con- 
trolled the  patent,  and  that  there  was  no  other  evidence  as  to 
damages,  whereupon  none  were  allowed  ;  and  that  he  allowed 
to  the  orator  the  whole  profits  stated,  subject  in  whole  and  in 
detail  to  the  opinion  of  the  Court  upon  the  questions  pre- 
sented. 

The  principal  questions  raised  upon  the  report  and  excep- 
tions, and  insisted  upon  in  argument,  are,  whether  the  orator  is 
entitled  to  recover  for  anything  done  or  received  before  the 
actual  issue  of  the  patent ;  whether,  upon  the  facts  stated,  the 
orator  is  entitled  to  these  profits  at  all ;  whether,  if  entitled 
to  profits,  he  should  not  be  allowed  to  recover  as  for  profits 
on  those  infringing  organs  disposed  of  without  profit  on  that 
account  at  the  same  rate  as  on  those  for  which  profits  were  re- 
ceived ;  whether,  on  the  evidence,  some  damages,  in  addition 
to  profits,  should  not  have  been  found ;  whether  the  orator  is 
entitled  to  interest  on  the  profits  allowed,  and,  if  so,  from  what 
time ;  and  whether  he  is  entitled  to  any  costs  upon  the  ac- 
counting or  in  the  suit. 

Although  this  patent  was  granted  under  the  Act  of  March 
2d,  1861,  which  provided,  in  section  16,  (12  Z7.  S.  Stat,  at 
ZargSj  249,)  that  all  patents  should  remain  in  force  for  the 
term  of  seventeen  years  from  the  date  of  issue,  it  was  sub- 
ject to  the  provisions  of  section  8  of  the  Act  of  July  4th, 
1836,  (5  Id.j  120,)  which  were  not  superseded  by  the  Act  of 
1861.  (Be  Flares  v.  Raynolds,  17  Blatchf.  C.  C.  i?.,  436.)  By 
the  provisions  of  that  section  the  applicant  for  a  patent  could 
have  it  take  date  from  the  time  of  filing  the  specification  and 
drawings,  but  not  more  than  six  months  prior  to  the  actual 
issue.  This  patent  was  not  ante-dated  more  than  six  months, 
and  came  within  those  provisions.  It  is  not,  like  a  re-issued 
patent,  expressly  restricted  in  operation  to  causes  of  action 
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thereafter  arising ;  (Act  of  July  4M,  1836,  sec.  18,  6  U.  S. 
Stat  at  Zarffe^  122,  liev.  Stat^  sec.  4,916  ;  Moffit  v.  OarVj  1 
Blacky  273  ;)  bat  it  has  the  fnll  authority  of  the  Act  of  Con- 
gress giving  it  effect  from  the  prior  date.  And  Congress  has 
as  full  power  to  protect  the  rights  of  an  inventor  before  the 
granting  of  a  patent  as  after. 

The  wave-tuning  was  common  and  free  to  all  alike,  the 
same  as  the  wood  of  the  reed-boards,  or  the  metal  of  the  reeds ; 
neither  the  defendants  nor  any  one  else  had  any  monopoly  of 
it.  When  the  defendants  used  it  in  appropriating  the  orator's 
invention,  the  rights  and  liabilities  arising  were  precisely  like 
those  arising  from  the  use  of  the  wood  and  metals ;  that  is, 
they  became  entitled  to  be  allowed  its  cost  in  accounting  for 
the  profits.  The  patented  invention  was  the  orator's  property ; 
he  is  entitled  to  the  profits  of  the  use  the  defendants  made  of  it, 
which  was  the  difference  between  cost  and  yield.  {Rutiber  Co.  v. 
Goodyear^  9  WaU.^  788.)  The  tuning  cost  nothing  but  the  labor 
and  skill  of  the  tuner,  and  for  that  the  master  has  allowed.  The 
sets  of  reeds  are  arranged  for  making  music  by  being  tuned  in 
any  mode  open  to  use,  and  the  defendants  are  not  entitled  to 
have  the  profits  of  the  partial  set  governed  by  what  it  would 
have  brought  independently  of  this  kind  of  tuning  any  more 
than  of  any  other ;  nor  any  more  than  they  are  entitled  to  have 
them  reckoned  at  what  it  would  have  brought  independently 
of  the  air  to  operate  the  reeds,  or  of  the  principles  of  music 
by  which  the  instruments  could  be  played,  except  what  this 
kind  of  tuning  might  have  cost  more  than  those  would.  This 
case  is  very  different  from  Mowry  v.  Whitney^  (14  WaU.^  620,) 
relied  upon  by  the  defendants.  There  the  patent  was  for  a 
process  of  making  wheels,  which,  as  a  product,  were  not 
covered  by  the  patent.  The  defendants  were  charged  by  the 
Circuit  Court  with  the  whole  profits  on  the  wheels  instead  of 
the  profits  of  the  savings  by  the  patented  process.  This  was 
held  to  be  wrong,  and  the  plaintiff  there  was  required  to  dis- 
tinguish the  profits  due  to  the  patented  process  from  those  re- 
ceived on  the  whole  wheel,  before  he  could  recover  them. 
What  was  required  to  be  done  there  has  already  been  done 
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here.    Large  profits  were  made  by  these  defendants  on  these 
oi^gans,  aside  from  those  on  the  partial  sets,  for  which  there 
has  apparently  been  no  attempt  to  charge  them.    The  master 
has  carefully  distinguished  the  profits  arising  directly  from 
the  partial  set  from  the  rest.    He  has  ascertained  the  difference 
between  what  it  cost  the  defendants  to  make  and  sell  that  and 
what  it  brought  them.    This  was  the  profit  on  that  thing. 
The  fact  that  the  defendants  might  have  employed  a  horizon- 
tal partial  set  to  nearly  or  quite  the  same  profit  does  not  vary 
this  aspect  of  the  case.     The  partial  set  arranged  in  a  reed- 
board  according  to  the  orator's  patent  was  a  thing  by  itself, 
different  from  anything  else,  and  there  was  no  exact  equivalent 
for  it.    It  was  that  upon  which  they  made  the  profit  charged. 
If  they  had  employed  the  horizontal  set  instead  of  it  they 
would  not  have  trespassed  upon  the  orator's  rights ;  but  they 
did  not  take  that  course.    If  they  knew  then,  as  they  know 
now,  that  the  horizontal  set  would  answer  their  purposes  nearly 
or  quite  as  well,  they  preferred  to  take  the  orator's  invention. 
Having  done  that  they  are  liable  to  account  to  him  for  what  they 
gained  by  that  taking,  without  reference  to  what  they  might 
have  gained  if  they  had  taken  something  else.    {Elizabeth  v. 
PwoemenJt  Go.y  97  U.  S.j  126.)    The  difficulties  about  this  sub- 
ject  consist  in  ascertaining  with  certainty  what  profits  are  due 
to  the  infringement.    In  Mowry  v.  Whitney^  where  a  process 
only  was  infringed,  what  was  made  by  the  process  only  was 
allowed.  In  Elizabeth  v.  Pavement  Co.j  where  the  product  was 
infringed,  the  profits  on  the  product  were  allowed.    Here,  the 
partial  sets  are  products,  the  profits  upon  them  are  ascertained, 
and  these  profits  must  be  allowed. 

As  no  profits  accrued  to  the  defendants  on  a  part  of  the 
organs  made  and  disposed  of  by  them  containing  the  orator's 
improvement,  none  can  be  decreed  to  the  orator  on  account  of 
that  infringement.  It  is  what  the  defendants  did  gain,  not 
what  they  might  have  gained,  that  they  are  accountable  for  by 
the  way  of  profits.  {Livingston  v.  Woodioarthj  16  -flW.,  646 ; 
Elizabeth  v.  Pavement  Go.y  97  TJ.  &,  126.)  If  such  profits, 
when  recovered,  will  not  make  the  patentee  whole,  he  most 
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resort  to  his  remedies  for  damages.  The  statute  provides,  that, 
in  cases  like  this,  an  account  of  the  damages  may  be  taken, 
and  they  be  decreed  to  the  orator.  {Hev.  Stat.  U.  /S".,  mo. 
4,921.)  Bat,  they  must  be  proved  to  the  master,  as,  in  actions 
at  law,  they  must  be  to  the  jnry.  This  case  furnishes  no 
evidence  from  which  such  damages  could  be  found  with  any 
satisfactory  or  sufficient  degree  of  exactness.  It  does  not  at 
all  appear  that  the  orator  would  have  supplied  organs  in 
place  of  these  on  which  no  profit  was  made  for  the  partial 
set,  if  the  defendants  had  not  disposed  of  them  without  profit ; 
and,  without  some  such  proof,  the  damages  could  not  be  found. 
{Buerk  v.  Imhaeuser^  14  Blatchf,  C.  C.  7?.,  19.)  Neither  does 
the  evidence  as  to  other  damages  afibrd  any  sufficient  basis 
from  which  the  master  would  be  warranted  in  finding  any.  It 
did  not  appear  that  the  defendants  were  supplying  the  same 
markets  or  customers  as  the  orator,  to  any  definite  extent. 
{New  York  v.  Ransom^  28  How.y  487 ;  IngersdU  v.  Musgrove^ 
14  Blatchf.  0.  a  R.,  641.) 

According  to  these  views  the  defendants  are  liable  to  ac- 
count to  the  orator  for  the  profits  actually  received  by  them 
from  the  use  of  his  invention  after  the  time  to  which  the 
patent  was  ante-dated,  and  not  for  any  other  supposed  profits 
or  damages.  The  actual  cost  of  making  the  partial  sets  con- 
taining the  invention  from  which  profits  were  received  was, 
$53,909  28 ;  the  amount  actually  received  for  them  was, 
$202,948  28 ;  and  the  actual  profit  on  account  of  them  was 
$149,039  00 

These  profits  came  to  the  defendants'  hands  in  money,  and 
the  amount  appeared  upon  their  books.  It  was  received  for 
an  infringement  upon  the  orator's  rights,  and  they  became 
trustees  of  it,  although  unwilling,  for  him  to  whom  it  be- 
longed. They  knew  of  the  patent  in  suit,  although  they  sup- 
posed that  another  patent  to  the  plaintiff,  which  they  owned, 
covered  the  right  to  make  this  partial  set.  Such  an  infringe- 
ment was  treated  as  being  deliberate  and  intentional,  by 
Woodruff,  J.,  in  RusseU  v.  Places  (9  Blatchf.  C.  C.  R.,  173.) 
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In  lAMefidd  v.  P^rry,  (21  WaU.,  205,)  it  is  intimated  that' 
interest  may  be  allowed  upon  profits  actually  realized,  under 
such  circnmstances,  in  order  to  give  complete  indemnity  for 
the  wrong.  On  principle,  money  so  received  ought  to  bear  in- 
terest while  wrongfully  detained.  {JEkins  v.  JEdst  India  Co.j 
1  -P.  Wfns.f  895  ;  People  v.  Gasheriej  9  Johns.,  71 ;  Wood  v. 
Rdbhins,  11  J/ow.,  504 ;  Cra/ne  v.  Thayer,  18  Vt,  162,) 
Before  the  disclaimer,  however,  this  money  was  not  wrong- 
fully detained.  Without  the  disclaimer,  as  has  been  held  in 
this  case,  the  orator  could  not  have  a  decree.  The  defendants 
are  to  be  supposed  as  having  known  that  he  had  a  right  to  dis- 
•«laim  and  have  a  decree,  but  they  could  not  know  that  he 
would  disclaim,  and,  therefore,  could  not  know  that  they 
would  have  the  money  to  pay  over,  and  could  not  be  in  de- 
fault for  not  paying  it  until  that  was  done,  and  the  evidence 
of  it  produced.  While  the  money  so  laid  in  their  hands  they 
were  not  wrongfully  detaining  it,  aad  could  not  justly  be 
charged  with  interest  upon  it.  {Hvhbard  v.  Charleetown 
P.  P.  Co,y  11  Met  J 124.)  But,  after  the  disclaimer  was  filed 
in  the  Patent  OfSce,  and  proof  of  it  filed  in  this  Court,  and 
decree  thereupon  entered  that  the  defendants  should  account 
to  the  orator  for  the  profits  which  this  money  in  their  hands 
represented,  they  had  full  knowledge  of  the  orator's  right  to 
the  money,  as  tiiose  rights  are  considered  in  this  Court,  and 
^letained  the  money  against  his  right  and  should  be  charged 
with  interest  upon  it.  (Steam  Stone  Cutter  Co.  v.  Windsor 
Manfg.  Co.,  17  Blatohf.  C  C.  P.,  24.)  The  proof  was  filed 
and  the  decree  entered  on  the  same  day,  so  there  is  no  ques- 
tion as  to  whether  interest  should  begin  to  run  from  one  date 
or  the  other,  in  this  case. 

The  right  of  the  orator  to  costs  depends  wholly  upon  the 
provisions  of  the  statute.  They  are  a  creature  of  statutes,  and 
were  not  recoverable  at  all  at  common  law.  This  suit 
could  not  have  been  maintained  at  all  but  for  the  provisions 
of  section  4,922  of  the  Eevised  Statutes,  allowing  a  disclaimer 
<d  what  would  otherwise  defeat  the  patent.  If  the  disclaimer 
is  filed  before  suit  the  case  stands  as  to  costs  like  any  other 
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case  for  infringement.  But,  where  the  disclaimer  is  not  filed 
until  after  soit,  although  that  may  not  prevent  a  decree  or 
judgment  for  the  plaintiff,  the  statute  is  express,  that,  in  every 
such  case  in  which  a  judgment  or  decree  shall  be  rendered  for 
the  plaintiff,  no  costs  shall  be  recovered.  The  provision  is 
not  that  no  costs  shall  be  recovered  until  after  disclaimer,  but 
it  is  as  extensive  as  the  whole  existence  of  the  case,  and  pro- 
hibits the  recovery  of  any  costs  at  all  in  the  case. 

Other  questions  have  been  debated  to  some  extent,  and 
considered,  but  they  either  relate  to  questions  of  fact  dis- 
posed of  by  the  master  upon  warrantable  evidence  before  him, 
or  are  not  controlling  upon  any  decisive  feature  of  the  case, 
and  no  further  notice  6f  them  is  thought  to  be  necessary. 

It  follows,  that  the  orator  is  entitled  to  a  decree  for  the 
payment  to  him  by  the  defendant  of  the  sum  of  $149,039, 
with  interest  thereon  from  the  4th  day  of  December,  1 878. 

The  foregoing  decision  embodies  the  concurring  views  of 
the  Circuit  Judge  and  the  District  Judge,  before  whom  the 
cases  has  been  heard. 

The  exceptions  are  respectively  overruled  and  sustained 
accordingly ;  the  items  relating  to  the  29  organs  on  which  no 
profits  were  collected,  and  the  46  organs  on  which  none  were 
charged,  are  disallowed ;  the  residue  of  the  report  is  accepted 
and  confirmed  ;  and  a  decree  thereupon  is  ordered,  for  the 
payment  of  said  sum,  with  interest  to  this  6th  day  of  April, 
1880,  which  amounts  to  $11,972  79,  making,  in  the  whole, 
$161,011  79,  and  for  execution  therefor. 

E.  W.  SiougTdon  and  E.  J.  Phsl/pB^  for  the  plaintiff. 

Dioherwn,  <&  Beamanj  for  the  defendants. 
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The  United  States  vs.  John  Duff. 

On  the  trial  of  ao  indictment  under  §  8,894  of  the  Reyiaed  Statutes,  for  haying 
deposited  in  the  mail  b  lottery  drcolar,  the  defendant,  before  the  jury  was 
sworn,  moyed  to  qnash  the  panel  of  jurors,  on  the  ground  that  C,  who  was' 
to  be  a  witness  against  him,  had  had  general  oonyersation  with  some  of  the 
jurymen  on  the  panel  about  lottery  prosecutions,  and  that  three  of  the  jury- 
men drawn  heard  the  oonyersation.    The  motion  was  denied :  ffeld,  no  error. 

A  juror  was  challenged  for  fayor,  and  was  asked  whether  he  would  giye  less 
credit  to  the  testimony  of  the  defendant  because  he  is  in  the  lottery  business,  and 
less  credit  to  the  testimony  of  a  person  io  the  lottery  business  than  to  that 
of  a  person  not  in  it.    The  inquiry  was  rejected  :  ffdd,  no  error. 

The  &et  of  a  person  liaying  heard,  before  he  is  empanelled,  general  talk  about 
the  wickedness  of  those  engaged  in  an  illegal  occupation,  does  not  disqualify 
him  firom  sitting  as  a  juror  upon  the  trial  of  one  engaged  in  such  occupation, 
who  is  charged  with  crime. 

What  is  sufficient  length  of  notice  to  produce  an  original  paper,  to  admit  eyi- 
denee  of  its  contents. 

Notice  to  produce  a  letter  corers  the  enyelope  of  the  letter. 

The  eyidence  io  this  case  considered,  as  to  its  being  sufficient  to  show  the  de- 
posit of  the  lottery  circular  in  the  mail  by  the  defendant. 

A  letter  addressed  to  a  fictitious  name  and  deliyered  to  an  officer  of  the  United 
States  is  within  the  statute. 

(fiefore  Blatohtoed,  Bxmxdiot  and  Choatb,  JJ.,  Southern  IMstrictof  New  York, 
January  84th,  1881.) 

Benediot,  J.  The  defendant  was  tried  and  conyicted,  nn- 
der  §  8,894  of  the  Revised  Statntes,  of  having  deposited  in 
the  mail  a  lottery  circalar.  He  now  moves  for  a  new  trial. 
One  gronnd  of  the  motion  is,  that  error  was  committed  at  the 
trial  in  admitting  secondary  evidence  of  the  contents  of  a 
letter  sent  to  the  accnsed,  without  proof  of  sufficient  notice 
to  produce  the  original.  The  case  shows  that  the  place  of 
business  of  the  accused  was  in  Nassau  street,  near  the  place 
of  trial.  It  was  proved  that  notice  to  produce  the  original 
letter  was  served  upon  the  defendant's  attorney  on  the  after- 
noon of  the  day  before  the  trial,  at  twenty  minutes  before 
five  o'clock.    The  original  not  being  produced,  secondary 
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evidence  of  its  contents  was  admitted.  In  this  there  was  no 
error.  '*  In  town  causes,  service  of  notice  on  the  attorney  on 
the  evening  before  the  trial  is,  in  general,  snflScient."  (3 
Htcss.  on  Crimes^  236.) 

Another  ground  of  the  motion  is,  that  secondary  evi- 
'dence  was  permitted  to  be  given  of  the  address  upon  the  en- 
velope of  the  letter  sent  to  the  defendant,  when  the  notice  to 
produce  did  not  specify  the  envelope.  But,  the  notice  to 
produce  described  the  letter  as  enclosed  in  an  envelope,  and, 
we  think,  sufficiently  indicated  an  intention  to  call  for  both 
the  envelope  and  its  enclosure.  We  also  think,  that  a  notice 
to  produce  a  letter  covers  the  envelope  of  the  letter. 

It  is  further  contended,  that  the  evidence  was  not  sufficient 
to  warrant  tbe  jury  in  finding  that  the  defendant  deposited 
the  lottery  circular,  because  the  circular  in  question  was  sent 
in  reply  to  a  letter  addressed  to  John  DufE  &  Co.,  and  there 
was  no  direct  evidence  that  the  defendant  mailed  it.  But,  it 
was  proved  that  the  defendant  was  accustomed  to  use  the 
name  of  John  Duff  &  Co.,  and  sold  lottery  tickets  under  that 
name.  It  was  also  proved,  that  the  defendant  personally  re- 
ceived the  letter  which  contained  the  order  for  the  circular 
in  question,  and  also  money  to  pay  for  two  lottery  tickets. 
From  these  facts  it  was  competent  for  the  jury  to  infer  that 
the  defendant,  who  received  the  order  for  the  circular,  and 
the  pay  for  the  tickets,  was  the  person  who  remitted  the  cir- 
cular and  tickets.  Especially,  when  it  appeared  that  the  cir- 
cular and  tickets  were  addressed  to  a  fictitious  name  knovm, 
so  far  as  appears,  only  to  the  defendant  and  the  sender  of 
the  order. 

It  is  further  contended,  that  error  was  committed  in  refus- 
ing to  direct  an  acquittal,  when  requested  so  to  do,  upon  the 
ground  that  the  letter  containing  the  circular  in  question  was 
incapable  of  delivery,  being  addressed  to  a  fictitious  name,  and, 
therefore,  was  not  within  the  scope  of  the  statute  creating 
the  offence.  But,  letters  addressed  to  fictitious  names  are  not 
incapable  of  delivery,  as  this  case  shows.  Moreover,  the 
43tatute  says  nothing  about  delivery.     It  deals  with  mail- 
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ing^  and  sending  to  be  mailed.  The  words  are :  ^'  No  letter 
or  cirenlar  concerning  lotteries  *  *  *  *  shall  be  carried  in 
the  mail.  Any  person  who  shall  knowingly  deposit  or  send 
anything  to  be  conveyed  by  mail  in  violation  of  this  section 
shall  be  punishable,"  &c.  The  case  shows  that  a  letter  con- 
taining a  circular  concerning  a*  lottery  was  deposited  in  the 
mail  and  conveyed  in  the  mail.  The  jury  found  that  the  de- 
fendant deposited  the  letter  with  intent  to  have  it  conveyed 
by  maiL  The  finding  was  jastiiied  by  the  evidence,  and  it 
brought  the  defendant  within  the  scope*  of  the  statute.  The 
letter  was  none  the  less  a  letter  deposited  in  the  mail  for  the 
purpose  of  being  conveyed  by  mail,  because,  at  the  place  to 
which  it  was  conveyed,  it  was  delivered  to  a  person  who  was 
corresponding  under  a  fictitious  name.  Nor  does  it  make  any 
difference  in  the  act  done  by  the  defendant,  that  the  person 
to  whom  the  letter  was  delivered  was  an  ofScer  of  the  United 
States.  The  refusal  to  direct  an  acquittal  was,  therefore, 
correct. 

The  remainder  of  the  questions  presented  arose  in  the 
course  of  empanelling  the  jury.  Before  the  jury  was  sworn 
the  defendant  moved  to  qnash  the  panel,  and  in  support  of 
the  motion  read  an  affidavit  showing  that  Anthony  L.  Corn- 
stock,  who  was  to  be  a  witness  against  him,  had  conversed 
with  some  of  the  jurymen  on  the  panel  about  lottery 
prosecutions,  and  the  evidence  gathered  by  him  and  in  his 
possession,  and  what  he  expected  to  do  in  the  future ;  and 
that  three  of  the  jurymen  drawn  heard  the  conversation  or 
portions  thereof.  The  motion  was  denied.  At  the  most,  the 
motion  was  equivalent  to  a  challenge  to  the  array.  Manifestly, 
the  facts  shown  afford  no  support  to  a  challenge  to  the  array. 
The  motion  to  quash  the  panel  was,  therefore,  properly  denied. 

The  defendant  then  challenged  one  of  the  jurors  for 
&vor,  and  propounded  the  following  questions:  "Q.  If 
on  the  trial  of  this  case,  it  becomes  a:  question  as  to  who 
should  be  believed,  Anthony  Comstock  or  the  defendant, 
the  defendant  being  proved  to  be  in  the  lottery  business,  would 
you  give  less  credit  to  the  defendant's  testimony  because  he 
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is  proved  to  be  in  the  lottery  business  ?  Q.  Would  you  give 
less  credit  to  the  testimony  of  any  one  proved  to  be  in  tne 
lottery  business  than  you  would  give  to  a  person  not  in  that 
business  ?  "  Both  questions  were  rejected.  These  questions 
involve  the  same  proposition,  i.  e.^  that  the  fact  that  a  person 
is  engaged  in  an  illegal  caUing  must  not  be  permitted  to  affect 
his  credibility  as  a  witness — ^a  proposition  clearly  untenable. 
The  occupation  of  a  person  may  always  be  shown,  as  bearing 
upon  his  credibility.  A  person  is  not  shown  to  be  incom- 
petent to  sit  as  a  juror  upon  the  trial  of  a  thief,  by  showing 
that  he  would  give  less  credit  to  a  thief  than  to  one  engaged 
in  an  honest  calling. 

It  was  next  shown,  in  support  of  the  challenge,  that  the 
juror  had  heard  Oomstock  talking  to  a  number  of  persons  in  the 
corridor,  before  the  trial,  about  the  wickedness  of  the  men  in 
the  lottery  business,  and  the  injury  that  business  was  doing, 
and  that  he  had  certain  proofs  against  the  lottery  men ;  but 
nothing  was  said  about  the  defendant's  case.  The  talk  was 
general,  about  lottery  men  and  the  lottery  business.  The  re- 
marks here  alluded  to  were  not  made  in  the  presence  of  any 
person  at  the  time  sworn  upon  the  jury  in  the  defendant's 
case ;  and  it  cannot  be  held  that  the  fact  of  having  heard,  be- 
fore he  was  empanelled,  general  talk  about  the  wickedness  of 
those  engaged  in  an  illegal  occupation,  disqualifies  a  person 
from  sitting  as  juror  upon  the  trial  of  one  engaged  in  such 
occupation,  who  is  charged  with  crime. 

The  case  as  presented  in  the  record  before  us  shows  a 
further  ruling  upon  the  challenge  of  the  juror  Perkins,  to 
support  which  no  effort  is  made  and  which  is  so  palpably  er- 
roneous as  to  give  rise  to  the  supposition  that  its  presence  in 
the  record  may  be  attributed  to  an  error  in  making  up  the 
case.  •  As  the  record  stands,  the  ruling  alluded  to  entitles 
the  defendant  to  a  new  trial,  as  a  matter  of  course.  Leave 
is,  however,  given  to  apply  to  the  judge  who  presided  at  the 
trial  for  a  correction  of  the  record.  If  no  correction  of  the 
record  be  made,  an  order  will  be  entered  directing  a  new  trial. 
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If  the  record  be  amended,  the  effect  of  the  ameDdment  will 
be  the  subject  of  farther  coDsideration. 

William  P.  Fiero^  {Asetsio/rU  District  Attorney j)  for  the 
United  States. 

Abram  J.  Dittenhoefer^  for  the  defendants. 


Yalentine  Fibohxb  v8.  Geoboe  Hayes.    In  EQurrr. 

Contempt  of  Court  is  ft  specific  criminal  offence,  and  the  imposition  of  a  fine  for 
a  contempt  is  a  judgment  in  a  criminal  case. 

Where,  prior  to  an  interlocntory  decree  in  an  equity  snit,  an  order  is  made  in 
the  suit  imposing  a  fine  on  the  defendant  for  a  contempt  of  Court  in  violating 
an  injonction  issued  in  the  suit,  such  order  is  a  final  order  or  judgment  as  to 
the  matter  of  the  contempt,  and  it  eannot  be  varied  by  the  Court  at  the  sec- 
ond term  after  it  was  made. 

What  is  a  sufficient  form  of  adjudicating  a  contempt,  in  an  order.     • 

An  order  entitled  in  the  suit,  without  making  the  United  States  a  party  in  the 
title,  is  sufficient,  where  the  proceeding  is  against  the  defendant  for  yiolating 
an  injunction  in  the  suit. 

Where  an  order  is  made  adjudging  the  contempt  and  proyiding  for  the  im- 
position of  a  fine,  but  not  fixing  its  amount,  and  directing  proceedings  to  fix 
such  amount,  it  is  proper,  on  a  subsequent  order  fixing  the  amount,  to  direct 
that  the  defendant  stand  committed  till  the  fine  be  paid. 

The  general  power  of  the  Court,  without  specific  authority  by  statute,  to  order 
a  person  fined  by  it  for  contempt,  to  stand  committed  till  the  fine  be  paid, 
considered. 

Such  commitment  is  not  the  imprisonment  mentioned  in  §  725  of  the  Reyised 
Statutes. 

(Before  BiATOHFOftD,  J.,  Southern  District  of  New  York,  January  2dth,  1881.) 

BLATOHEOBDy  J.  This  suit  is  bronght  for  the  infringement 
of  letters  patent  No.  74,068,  granted  to  the  plaintiff  February 
4th,  1868,  for  an  ^^improvement  in  machine  for  forming 
sheet  metal  mouldings."    The  patent  was  before  this  Court  in 
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Fischer  v.  WUsony  (16  Blatchf.  C.  0.  li.y  220,)  and  was  sus- 
tained, in  April,  1879.     This  suit  was  brought  in  May,  18Y9. 
On  a  motion  made  on  due  notice  to  the  defendant,  this  Court, 
on  the  14th  of  June,  ISTQ,  issued  a  preliminary  injunction, 
restraining  the  defendant  from  making,  using,  or  selling  any 
machine  embodying  the  inventions  described  and  claimed  in 
the  second  and  fourth  claims  of  the  patent.    This  injunction 
was  served  on  the  defendant  on  the  same  day.    Afterwards^ 
a  motion  founded  on  affidavits,  sworn  to  July  18th,  1879,  was 
made  before  the  Court,  for  an  attachment  against  the  de- 
fendant for  contempt  for  violating  said  injunction.    The  af- 
fidavits were  those  of  Erickson,  Conolly,  and  Abbott,  and 
went  to  show  a  violation  of  the  injunction  by  the  defendant, 
after  its  service  on  him,  in  the  use,  in  making  skylight  bars, 
of  improvements  covered  by  the  second  and  fourth  claims  of 
the  patent.    The  skylight  bars  were  made  of  sheet  metal,  and 
were  formed  and  bent  on  a  machine.     The  affidavits  set  forth 
the  particulars  of  the  alleged  contempt  charged,  and  were 
filed  in  Court,  and  copies  of  them  were  served  on  the  de- 
fendant on  the  28th  of  July,  1879.    The  defendant  opposed 
the  motion  on  affidavits,  and  the  Court  made  an  order,  on  the 
1st  of  August,  1879,  requiring  the  defendant  to  furnish  an 
inspection,  on  the  part  of  the  plaintifE,  of  his  machinery  for 
bending  sheet  metal  and  of  the  method  of  bending  such  sheet 
metal  used  by  him.    The  order  said,  "  it  being  the  object  and 
intention  of  this  Court  to  enable  the  complainant  herein  to 
present  such  evidence  to  the  Court  herein  as  will  enable  the 
complainant  to  make  out,  if  the  fact  be  so,  the  infringement 
of  the  patent  here  in  suit,  and  a  contempt  of  the  injunction 
heretofore  issued  and  served  herein,"  and  referred  it  to  Mr. 
Shields  to  ascertain  the  fact  of  said  infringement,  "  if  the 
same  be  so,"  and  report  his  finding  to  the  Court,  and  ordered 
"  that  the  complainant  may  examine  before  the  said  referee 
George  Hayes,  and  all  his  employees  and  assistants,  and  that 
both  parties  may  examine  such  other  witnesses  as  they  may 
elect  to  examine."      The  reference  before  Mr.  Shields  com- 
menced on  the  29th  of  August,  1879.    Witnesses  for  both 
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parties  were  examined  before  the  referee.  The  defendant 
was  examined  on  the  part  of  the  plaintiff,  and  took  no  objec- 
tion to  the  propriety  or  lawfulness  of  his  being  examined* 
He  was  also  examined  as  a  witness  on  his  own  behalf.  The  re- 
port of  Mr.  Shields  was  filed  January  Sth,  1880.  This  Court 
had,  on  the  30th  of  June,  1879,  on  motion  and  due  notice, 
made  an  order  adjudging  tbe  defendant  guilty  of  contempt 
by  using  a  machine  for  bending  sheet  metal  in  yiolation  of 
said  injunction.  The  proceedings  covered  by  the  motion 
which  resulted  in  the  order  of  August  1st,  1879,  related  to 
a  violation  after  June  30th,  1879,  and  the  testimony  before  Mr. 
Shields  and  his  report  related  ta  such  a  violation.  Mr. 
Shields,  in  his  report,  found  that  the  defendant  had^ 
since  the  order  of  June  80th,  1879,  infringed  the  fourth 
claim  of  the  patent,  and  stated  in  detail  wherein  such  in- 
fringement consisted.  The  defendant  filed  exceptions 
to  the  findings  in  the  report.  On  aU.the  proceedings  in  the 
case,  and  the  testimony  taken  before  Mr.  Shields,  and  his 
report,  the  plaintiff  moved  before  this  Court,  on  due  notice, 
"  for  an  order  for  attachment  for  contempt  and  punishment 
herein,  notice  of  motion  for  which  has  been  heretofore  served 
on  you,  and  which  motion  has  been  partially  heard,  and  was 
referred  to  John  A.  Shields,  Esq.,  referee,  on  the  1st  day  of 
August,  1879."  On  the  hearing  therjBon,  the  Court,  on  the  7th 
of  February,  1880,  made  an  order  as  follows,  entitled  in  this 
cause:  ^'  A  motion  for  attachment  for  contempt  having  come 
on  to  be  heard  herein,  and  the  matter  having  been  referred 
to  John  A.  Shields,  Esq.,  to  take  the  testimony  of,  and  to 
hear,,  tha  parties,  and  to  report  to  the  Court  on  the  question 
of  infringement,  and  the  said  referee  having  reported 
that  the  defendant  has  used  the  invention  described  in  the 
letters  patent  on  which  this  suit  is  brought,  in  violation  of  the 
injunction  of  the  Court  herein,  since  about  the  2d  day  of  July, 
1879,  and  the  said  referee's  report  having  been  presented  to 
this  Court  for  confirmation,  and  Mr.  Blake  having  been  heard 
for  complainant  and  Mr.  Whitelegge  for  defendant,  now, 
therefore,  it  is  hereby  ordered,  adjudged  and  decreed,  that  the 
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said  report  be  and  it  hereby  is  confirmed.  *  *  *  And  it 
is  farther  ordered,  that  the  farther  hearing  of  this  motion,  on 
the  question  of  panishment  and  terms,  go  over  until  Friday, 
Febraary  13th,  1880,  at  the  opening  of  Court  on  that  day." 
On  the  17th  of  Febraary,  1880,  this  Court  made  an  order  as 
follows,  entitled  in  this  cause :  '^  A  motion  for  attachment  for 
contempt  herein  having  come  on  for  further  hearing,  on  tbe 
question  of  panishment  or  terms,  on  this  13th  day  of  February, 
1880,  and  Charles  F.  Blake,  Esq.,  having  been  heard  for  the 
motion,  and  J.  H.  Whitelegge,  Esq.,  opposed,  now,  therefore, 
it  is  hereby  ordered  and  decreed,  that  the  defendant  is  ad- 
judged to  have  committed  the  contempt  alleged,  and  that  he 
pay,  as  a  fine  therefor,  the  amount  of  all  costs,  charges  and 
disbursements  whatsoever,  suffered,  borne  or  incurred  by  the 
complainant  by  reason  of,  or  on  account  of,  the  said  motion  ; 
and  that  the  question  of  the  amount  of  the  said  fine  be  sab- 
mitted  to  this  Court  on  affidavits  and  without  argument,  as 
follows,  the  complainant  to  serve  his  affidavits  on  the  solicitor 
for  the  defendant  on  or  before  Friday,  February  20th,  1880, 
that  defendant  serve  his  replying  affidavits  on  counsel  for  com- 
plainant on  or  before  Tuesday,  February  24th,  1880,  and  that 
complainant  have  the  right  to  reply,  and  that  all  affidavits  be 
filed  on  or  before  Friday,  Febraary  27th,  1880."  The  plaintiff 
presented  to  the  Court  two  affidavits  on  his  part,  copies  of 
which  had  been  served  on  the  defendants  solicitor  on  the  20th 
of  February,  1880.  The  defendant  replied  to  those  affidavits 
by  an  affidavit  of  his  own,  a  copy  of  which  he  served  on  the 
plaintiff's  solicitor  on  the  2Yth  of  Febraary,  1880.  There- 
upon, this  Court,  on  the  18th  of  March,  1880,  made  an  order, 
entitled  in  this  cause,  "  on  motion  for  second  attachment  for 
contempt,"  and  reading  as  follows :  *<  This  motion  having  been 
heard  on  the  1st  day  of  August,  1879,  on  affidavits  and  argu- 
ment by  counsel  for  the  respective  parties,  and,  thereupon, 
an  order  having  been  duly  made  that  it.be  referred  to  John 
A.  Shields  to  ascertain  the  fact  of  said  infringement,  if  the 
same  be  so,  and  report  his  finding  to  this  Court,  and,  upon  the 
coming  in  of  the  report  of  said  referee,  and  hearing  counsel 
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for  the  respective  parties,  in  support  thereof  and  in  opposition 
thereto,  said  report  was  confirmed,  and  it  was  then  further  or- 
dered that  the  complainant  file  with  the  Court,  and  serve  copies 
on  defendant,  affidavits  showing  the  expenses  incurred  in  the 
prosecution  of  this  second  attachment  for  contempt,  that  de- 
fendant file  and  serve  answering  affidavits,  and  that  com- 
plainant may  replj  thereto,  and  an  amended  order,  and  the 
affidavit  of  George  Hayes,  the  defendant,  executed  on  the 
26th  day  of  February,  1880,  having  been  filed  in  reply  to  said 
complainant's  affidavits,  it  is,  upon  consideration  thereof,  or- 
dered, that  the  defendant  pay  into  Court  the  sum  of  $522  49, 
as  set  forth  in  the  affidavit  of  Baron  Higham,  executed  here- 
in on  the  16th  day  of  February,  1880,  and  the  further  sum  of 
$367  50,  as  set  forth  in  the  affidavit  of  Valentine  Fischer,  exe- 
cuted herein  on  the  20th  day  of  February,  1880,  amounting 
together  to  the  sum  of  thirteen  hundred  and  eighty-nine 
99-100  dollars,  as  a  fine  for  said  second  contempt,  within  80 
days  from  the  date  of  the  entry  of  this  order,  to  wit,  the  12th 
day  of  April,  1880,  and  that,  if  not  paid,  the  defendant  stand 
committed  till  it  be  paid,  and  that,  when  paid,  it  be  paid  over 
to  the  plaintiff  in  reimbursement." 

On  the  11th  of  May,  1 880,  the  defendant  sued  out  a  writ 
of  error  from  the  Supreme  Court  of  the  United  States,  to  re- 
verse the  said  judgment  convicting  him  of  a  contempt.  The 
plaintiff  moved,  in  that  Court,  to  dismiss  said  writ  of  error, 
and  the  Supreme  Court  dismissed  it  for  want  of  jurisdiction,  on 
the  29th  of  November,  1880.  The  plaintiff,  now,  on  present- 
ing to  this  Court  the  mandate  of  the  Supreme  Court,  dismiss- 
ing said  writ,  moves  for  an  order  that  the  said  order  of  March 
13th,  1880,  be  carried  into  effect ;  and  the  defendant,  at  the 
same  time,  moves  that  the  said  order  of  February  17th,  1880, 
and  the  said  order  of  March  18th,  1880,  be  declared  inopera- 
tive and  void  and  of  no  effect,  or  that  the  plaintiff  be  per- 
petually restrained  and  enjoined  from  any  further  action  or 
proceeding  respecting  the  same. 

It  is  provided  by  §  725  of  the  Eevised  Statutes,  that  the 
Courts  of  the  United  States  shall  have  power  to  punish,  ^'  by 
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fine  or  imprisonment,  at  the  discretion  of  the  Conrt,  contempts 
of  their  authority  :  Provided,  That  snch  power  to  punish 
contempts  shall  not  be  construed  to  extend  to  any  cases  except 
the  misbehavior  of  any  person  in  their  presence,  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice,  the  mis- 
behavior of  any  of  the  officers  of  said  Courts  in  their  official 
transactions,  and  the  disobedience  or  resistance  by  any  such 
officer,  or  by  any  party,  juror,  witness  or  other  person,  to  any 
lawful  writ,  process,  order,  rule,  decree  or  command  of  the 
said  Courts." 

It  is  contended,  for  thedefendant,  that,  to  render  effectual 
a  judgment  or  order  convicting  a  party  of  a  contempt,  founded 
on  his  disobedience  to  an  order  of  the  Court,  three  things 
must  concur  :  (1.)  The  order  must  be  founded  upon  some 
legal  or  equitable  right  vested  in  the  party  at  whoee  instance 
it  is  issued  ;  (2.)  The  order  must  be  lawful,  and  duly  author- 
ized, at  the  time  it  issues ;  (3.)  The  disobedience  to  it  must  be 
wilful. 

It  is  well  settled,  that  contempt  of  Court  is  a  specific 
criminal  offence,  and  that  the  imposition  of  a  fine  for  a  con- 
tempt is  a  judgment  in  a  criminal  case.  {New  Orleans  y. 
Steamship  Co.,  20  Wallace,  387,  392.)  Although  there  has  as 
yet  been  neither  an  interlocutory  nor  a  final  decree  on  the 
merits  in  this  suit,  yet  the  order  imposing  the  fine  for  the 
contempt  was  a  final  order  or  judgment  as  to  the  matter  of 
the  contempt.  The  last  order  as  to  that  matter  was  made 
prior  to  the  April  Term,  1880.  Since  it  was  made  the  April 
Terra,  1880,  has  begun  and  ended,  and  we  are  now  in  the 
October  Term,  1880.  The  defendant's  motion  has  not  been 
made  till  in  the  present  term.  The.  general  power  of  the 
Court  over  its  own  judgments,  orders  and  decrees,  in  civil 
and  criminal  cases,  during  the  existence  of  the  term  at  which 
they  are  first  made,  is  held  to  be  undeniable.  (^  ji)arte 
Lange,  18  Wall.,  163, 167.)  And  it  is  further  held,  that  the 
power  to  vary  a  final  judgment  or  order,  at- least  in  a  case 
where  there  was  jurisdiction  to  make  it,  does  not  exist,  after 
the  term  at  which  it  was  made.    {Bank  of  United  Stales  v. 
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MosSy  6  HovD.y  31 ;  The  Bank  y.  Zahituty  1  WoodSy  11.)  In 
United  States  y.  MosSj  it  was  held  to  be  too  late,  after  final 
judgment,  and  at  the  next  term,  and  by  motion  only,  to  set 
afiide  a  judgment  on  account  of  a  supposed  want  of  jurisdic- 
tion ;  and  the  authorities  cited  in  that  case  show  it  to  be  well 
settled,  that  no  error  of  law  or  fact,  if  any,  not  inyolving 
jurisdiction,  committed  by  this  Court  in  making  the  order  now 
sought  to  be  yacated,  can  be  rectified  by  this  Oourt  on  this 
motion.  It  does  not  appear  that  any  error  was  committed, 
but,  for  the  foregoing  reason,  it  is  not  necessary  to  discuss  that 
question.  The  utmost  that  the  defendant  could  claim  would 
be  to  haye  the  Court  consider  the  question  of  jurisdiction  now, 
as  if  he  were  in  custody  for  the  non-payment  of  the  fine,  and 
were  before  this  Court  on  a  writ  of  habeas  corpv^. 

The  foregoing  yiews  coyer  all  the  suggestions  made,  in 
argument,  that  the  defendant,  in  the  infringement  on  which 
the  order  in  question  was  based,  was  guided  by  what  he  under- 
stood to  be  the  yiews  expressed  by  the  Court  in  its  decision  in 
Fischer  y.  Wilson^  (16  Blatchf.  C.  C.B.y  220;)  that  his  in- 
fringement was,  therefore,  not  wilful,  though  mistaken  ;  that 
the  infringement  was  committed  by  the  making  of  the  sky- 
light bars ;  that  the  patent  of  the  plaintiff  was  and  is  inyalid, 
and,  therefore,  the  injunction  that  was  disobeyed  was  not  a 
lawful  order  ;  and  that  the  amount  arriyed  at  as  a  fine  was 
not  proyed  in  a  proper  way. 

Some  points  are  made,  on  the  part  of  the  defendant,  which 
are  taken  by  him  as  arising  on  the  face  of  the  proceedings. 

(1.)  It  is  objected  that  the  order  of  Februarj'  17th,  1880, 
decrees  only  '^  that  the  defendant  is  adjudged  to  haye  com- 
mitted the  contempt  alleged,"  without  reciting  further  the 
offence  of  which  he  is  guilty.  It  is  insisted  that  this  was  ne- 
cessary, and,  further,  that  the  order  should  haye  recited  that 
the  defendant  had  disobeyed  a  lawful  order  of  the  Court  and 
was  guilty  of  a  contempt  of  Court  in  so  doing.  The  contempt 
alleged  is  set  forth  with  sufficient  particularity  in  the  af- 
fidayits  on  which  the  motion  for  attachment  was  founded  and 
in  the  report  of  the  referee.    All  the  proceedings  and  the 
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various  orders  are  sufficiently  connected  together,  by  reference 
and  recital,  to  identify  "  the  contempt  alleged,"  without  the 
necessity  of  reciting  at  length,  in  the  orders,  the  particulars 
of  the  previous  proceedings.  The  original  motion  was  noticed 
as  a  motion  for  an  attachment  for  contempt  for  a  violation  of 
the  injunction,  and  the  proceedings  went  on  to  ascertain  that 
fact.  The  order  of  August  1st,  1879,  on  its  face,  referred  the 
matter  of  a  contempt  of  the  injunction,  and  that  is  the 
"  contempt "  referred  to  in  the  orders  of  February  Yth  and 
17th,  and  ^^  the  contempt  alleged,"  spoken  of  in  the  latter 
order.  It  was  not  necessary  to  recite  that  the  injunction  was 
a  lawful  injunction. 

(2.)  It  is  urged  that  the  fine  for  contempt  could  not  be  im- 
posed by  an  order  made  in  the  suit,  but  that  the  order  should 
have  been  made  in  a  proceeding  in  the  title  of  which  the 
United  States  were  made  a  party  to  the  proceeding.  It  is  said^ 
in  The  People  v.  Crafty  (7  Paige^  826,)  that,  in  proceedings  in 
equity,  between  parties  to  the  suit,  for  contempt  in  not  obey- 
ing the  process  of  the  Court,  or  any  order  or  decree  in  the 
cause,  the  proceedings  on  the  attachment  may  be,  and  usually 
are,  entitled  as  in  the  original  suit,  thou^rh  it  is  not  irregular 
to  entitle  them  in  the  name  of  The  People,  on  the  relation  of 
the  person  prosecuting  the  attachment,  against  the  defendant 
or  party  proceeded  against.  Where  the  attachment  proceed- 
ing for  a  contempt  is  against  a  witness  or  a  person  not  a  party 
to  the  suit,  the  practice  is  to  entitle  the  order  for  attachment 
and  all  subsequent  proceedings  thereon  in  The  People,  on  the 
relation,  &c.     {Stafford  v.  Brown^  4  Paige^  360.) 

(3.)  It  is  contended,  that,  as  the  order  of  February  17th, 
adjudging  the  contempt,  ordered  that  the  defendant  pay,  as  a 
fine,  the  amount  of  all  costs,  &c.,  and  did  not  order  that  the 
defendant  stand  committed,  &c.,  the  order  of  March  13th  was 
void,  because  it  ordered  the  defendant  to  stand  committed,  &c. 
It  is  also  claimed,  that  the  Court  exhausted  its  power  in  mak- 
ing the  order  of  February  17th,  and  that,  even  if  it  did  not, 
it  had  no  power  to  order  the  defendant  to  be  committed  until 
the  fine  should  be  paid. 
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The  order  of  February  17th  adjudged  the  guilt,  and  or- 
dered that  the  defendant  should  pay,  as  a  fine,  what  should, 
on  an  investigation  ordered,  be  ascertained  to  be  the  amount  of 
certain  expenses.  The  order  did  not  specify  any  amount  as  a 
fine.  The  subsequent  order  specified  the  amount,  ascertained 
on  the  investigation,  and  ordered  that  it  be  paid  by  the  de- 
fendant as  a  fine  for  the  contempt,  within  30  days  from  the 
order,  and  that,  if  not  paid,  the  defendant  stand  committed 
till  it  be  paid,  and  that,  when  paid,  it  be  paid  over  to  the 
plaintiff  in  reimbursement. 

It  is  suggested,  that  §  725  provides  for  the  punishment  of  a 
contempt  by  fine  or  imprisonment,  and  that,  therefore,  a  com- 
mitment for  nonpayment  of  the  fine  is  unlawful,  because 
finch  commitment  is  imprisonment.  There  is,  however,  no 
commitment  or  imprisonment  if  the  fine  be  paid.  There  is 
not  commitment  and^XL^.  The  punishment  by  a  fine  is  fully 
inflicted,  under  the  terms  of  the  order,  if  the  fine  be  paid, 
as  the  order  directs,  and,  in  such  case,  there  can  be  no  com- 
mitment. So,  if  there  be  a  commitment  for  non-payment  of 
the  fine,  there  must  be  a  discharge  as  soon  as  the  fine  is  paid. 
The  payment  of  the  fine  is  the  punishment.  The  awarding 
or  infiiction  of  the  fine  is  no  punishment.  The  commitment 
is  an  incident  of  the  fine.  It  is  not,  in  any  manner,  the  ^^  im- 
prisonment "  allowed  by  the  statute.  The  payment  of  the 
fine  and  a  commitment  for  i)ot  paying  it  cannot  co-exist.  The 
commitment  is  not  a  separate  punishmait  or  imprisonment, 
added  to  the  payment  of  a  fine.  It  is  in  this  view  that  it  has 
always  been  held,  that,  where  a  statute  authorizes  Or  prescribes 
the  infliction  of  a  fine,  as  a  punishment  either  for  a  contempt 
of  Court,  or  for  a  defined  offence,  it  is  lawful  for  the  Court  in- 
flicting the  fine  to  direct  that  the  party  stand  committed  un- 
til the  fine  be  paid,  although  there  be  no  specific  affirmative 
grant  of  power  in  the  statute  to  make  such  direction. 

In  TTnUed  States  v.  Hudson^  (7  Oranch^  32,  34,)  it  is  said, 
that  the  implied  powers  of  fining  for  contempt  and  imprison- 
ing for  contumacy  are  powers  which  cannot  be  dispensed  with 
in  a  Court,  because  they  are  necessary  to  the  exercise  of  all 
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others ;  that  they  result  from  the  nature  of  Courts  of  justice ; 
and  that,  so  far,  our  Courts  possess  powers  not  immediately 
derived  from  statute.  (Eos parte  Rchinson^  19  WaU.^  605, 510.) 
It  might  properly  be  held,  that  the  order  to  commit  the  de- 
fendant for  non-payment  of  the  fine  was  a  punishment  ordered 
for  contumacy  or  contempt  in  not  obeying  the  order  to  pay 
the  fine,  and  so  a  punishment  for  a  second  contempt,  and  not 
a  punishment  for  the  contempt  of  violating  the  injunction. 
But,  the  order  to  commit  was  lawful,  on  broader  grounds. 

In  E<me  v.  The  People,  (8  Wendell,  203,  215,)  it  is  said, 
that,  where  a  defendant  is  convicted  of  a  misdemeanor,  he 
may  be  committed  to  prison  until  the  fine  imposed  on  him  for 
the  offence  is  paid.  In  E^ parte  Watkins,  (7  Peters^  568,  575,) 
the  existence  of  the  same  practice,  at  the  common  law,  is  re- 
cognized. In  Son  V.  The  People,  (12  Wendell,  344,)  on  a 
conviction  for  a  misdemeanor,  a  fine  was  imposed,  with  an 
order  that  the  defendant  stand  committed  until  the  sum  be 
paid.  The  Court  might  have  imposed  a  fine,  or  imprison- 
ment, not  exceeding  six  months,  or  both.  On  certiorari,  the 
Supreme  Court  held  that  the  proceeding  was  regular  ;  that 
the  imprisonment  awarded  was  no  part  of  the  punishment^ 
but  only  a  mode  of  enforcing  payment  of  the  fine ;  and  that 
if  the  fine  was  paid  on  the  defendant's  being  arrested,  the 
sentence  gave  no  authority  to  imprison.  In  Harris  v.  The 
Commonwealth,  (23  Pickering,  280,)  it  is  held,  that  where,  for 
an  offence,  the  punishment  is  a  fine,  without  imprisonment, 
the  settled  rule  of  law  is,  that  the  sentence  is  to  pay  the  fine 
or  stand  committed  until  that  sentence  be  performed.  In 
Wilde  V.  The  Cominonwealth ,  (2  MetoaLf,  108,  411,)  it  is  said, 
that,  where  the  statute  authorizes  a  punishment  by  fine,  costs 
may  be  awarded  as  incident,  and  the  party  convicted  may  be 
committed  till  such  fine  and  costs  be  paid.  In  Regina  v. 
Dunn,  (12  Ad.  cfe  EU.,  N.  8.,  1,026,)  the  defendant  wafi  in- 
dicted for  itn  offence  and  convicted,  and  sentenced  to  be  im- 
prisoned for  18  months,  and  to  give  security  to  keep  the  peace 
for  2  years,  after  the  expiration  of  the  18  months,  and  to 
stand  committed  till  he  could  give  such  security.    The  Ex- 
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chequer  Chamber,  on  a  writ  of  error,  held  that  the  sentence 
was  proper.    In  the  case  of  Drayton  cmd  SearSj  (5  Opinions 
cf  Attorneys  Generally  597,)  cited  in  In  re  MtUlee,  (7  Blotch/. 
C,  O,  S,^  23,)  they  were  convicted  on  an  indictment  ander  a 
statute  which  imposed  only  a  pecaniary  fine  for  the  offence. 
A  fine,  with  costs,  was  inflicted,  and  the  Court  ordered  them 
to  be  imprisoned  till  the  fine  and  costs  should  be  paid.    They 
were  imprisoned  for  four  years,  and  they  applied  to  the  Presi- 
dent for  a  pardon,  and  the  Attorney-General,  Mr.  Crittenden, 
was  of  opinion  that  the  President  had  the  power,  by  pardon, 
to  dischar^  them  from  prison  and  to  remit  the  fine,  although, 
by  the  statute,  one-half  of  the  fine  was  to  go  to  a  private 
person  and  the  other  half  to  a  county.    In  United  States  v. 
RdbbinSj  (15  Int.  Rev.  Recordy  155,)  the  defendant  was  con- 
victed, on  an  indictment,  and  sentenced  to  be  imprisoned  for 
a  year,  and  to  pay  a  fine  and  costs,  and  to  stand  committed 
until  the  fine  and  costs  should  be  paid.    After  the  expiration 
of  the  year's  imprisonment,  the  fine  and  costs  not  being  paid, 
and  the  defendant  being  still  in  jail,  he  was  brought  up  on 
JuAeas  eorpuSy  and  claimed  that  the  part  of  the  sentence  which 
ordered  him  to  stand  committed  until  the  fine  and  costs  should 
be  paid,  was  void.    The  statute  authorized  both  a  fine  and  im- 
prisonment.   The  Court  held,  that,  where  a  statute  imposes  a 
fine,  the  power  to  commit  a  person  convicted  of  the  statutory 
offence  to  jail  until  the  fine  is  paid,  is  an  inherent  power  in  the 
Court.    In  United  States  v.  Kelierma/ny  (23  Int.  Rev.  Re- 
cordy 202,)  the  defendant  was  convicted  on  an  indictment,  and 
sentenced  to  pay  a  fine  and  the  costs  of  the  prosecution,  and 
to  stand  eommitted  until  said  fine  and  costs  be  paid,  and  to  be 
impriBoned  for  one  month.    After  the  defendant  had  suffered 
the  imprisonment  for  one  month,  he  sued  out  a  writ  of  habeas 
corpus.    The  statute  authorized  the  imposition  of  a  fine  and 
costs  and  of  imprisonment  for  a  specified  time,  but  said  noth- 
ing about  commitment  until  the  fine  and  costs  should  be  paid. 
The  Court  held  that  the  judgment  for  commitment  was  pro- 
per, and  that,  as  the  fine  and  costs  had  not  been  paid,  the  de- 
fendant was  rightfully  in  custody. 
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The  foregoing  cases  were  not  cases  of  contempt  of  Court, 
bnt,  as  a  fine  for  a  contempt  of  Conrt  is  a  judgment  in  a 
criminal  case,  the  same  rule  applies.  In  In  re  JfuUee^  (7 
Blatchf.  C.  C.  R.^  2:^,)  the  party  was  fined  for  contempt  in 
violating  an  injunction  restraining  the  infringement  of  a 
patent,  and  was  ordered  to  stand  committed  until  the  fine 
should  be  paid.  In  In  re  Alien,  (13  Id.,  271,)  the  party  had 
disobeyed  an  order  of  Court  requiring  him  to  produce  and 
surrender  certain  books  and  papers.  He  was  adjudged  guilty 
of  contempt  and  was  ordered  to  deliver  them  up  and  to  pay 
the  costs,  and,  upon  refusal,  to  be  committed  to  custody  by 
the  marshal  until  discharged  by  order  of  the  Court.  On 
habeas  corpus,  it  was  urged,  that  the  imprisonment  was  illegal, 
because  it  was  to  continue  during  the  pleasure  of  the  Court. 
The  Court  say :  "  When  the  contempt  consists  of  a  violation 
of  the  order  of  the  Court,  and  is  a  contempt  not  committed 
in  its  presence,  and  the  statute  does  not  prescribe  the  form 
of  the  order  of  commitment,  the  defendant  may  be  im- 
prisoned until  he  be  discharged  by  order  of  the  Court,  or  until 
further  order  of  Court.  Cfreen  v.  JElgie,  8  Jurist,  part  1, 187, 
per  Denman,  C.  J. ;  opinion  of  Ch.  J.  Kent,  in  7n  re  Yates, 
4  Johns.,  817 ;  s.  0.,  9  Johns.,  896.y'  Ch.  J.  Kent,  in  In  re 
Yates,  says,  that,  as  it  is  the  established  course,  in  .matters  of 
contempt,  to  receive  the  submission  of  the  party  whenever  he 
is  ready  to  ofier  it«  and,  on  reasonable  satisfaction  made,  to 
discharge  him,  an  order  to  commit  him  during  the  pleasure 
of  the  Court  is  favorable  to  him,  for,  if  a  definite  time  is  fixed 
in  the  sentence,  the  Court  cannot  alter  it,  even  on  his  submis- 
sion. This  was  said  in  a  case  where  the  sole  punishment  in- 
flicted for  a  contempt  of  Court  was  imprisonment  until  the 
further  order  of  the  Court.  The  principle  applies  a  fortiori 
to  the  present  case,  where  submission  may  be  made  by  paying 
the  fine,  and  where  the  commitment  must  terminate  when 
the  fine  is  paid.  In  Oreen  v.  Elgie,  (above  cited,)  also  re- 
ported in  5  Ad.  dk  EU.,  N.  8.,  99,  the  Court  of  Beview  in 
Bankruptcy  ordered  one  Green,  a  party  before  it,  to  pay  cer- 
tain costs  within  four  days,  or,  in  default,  to  stand  committed 
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to  priflon.  He  was  committed.  Afterwards,  he  sued  in  the 
Qaeen's  Bench,  for  false  imprisonment,  the  person  on  whose 
application  he  was  committed  and  his  attorney.  There  was  a 
verdict  against  the  latter.  One  ground  urged  for  sustaining 
the  yerdict  was,  that  the  warrant  of  commitment  was  void, 
because  it  did  not  direct  how  long  the  party  should  remain  in 
prison.  The  Conrt  held,  that,  in  that  respect,  there  was  no 
objection  to  the  warrant,  but  it  was  held  bad,  because  the  or- 
der on  which  it  was  founded  did  not  adjudge  a  contempt  or 
direct  anything  to  be  done  by  the  party  to  clear  himself  from 
it.  In  DovhUday  v.  SJiermom^  (8  Blatchf.  C.  C.  ^.,  45,)  a 
fine  was  imposed  for  contempt  in  the  violation  of  an  injunc- 
tion, and  the  defendant  was  ordered  to  stand  committed  until 
the  fine  should  be  paid. 

It  must,  therefore,  be  held  that  this  Court  had  power  to 
order  the  defendant  to  be  committed  until  the  fine  should  be 
paid. 

It  is  equally  clear,  that  the  Court  did  not  exhaust  its  power 
by  the  order  of  February  17th.  That  order  adjudged  the 
contempt,  and  set  on  foot  a  proceeding  for  ascertaining 
what  amount  of  pecuniary  fine  should  be  imposed  therefor, 
directing  on  what  principle  and  by  what  means  it  should  be 
fixed.  The  subsequent  order  of  March  18th  fixed  the  amount, 
impoaed  it  as  a  fine  for  the  contempt^  to  be  paid  within  a 
fixed  time,  and  ordered  commitment  till  payment.  This  was 
proper  and  regular. 

All  the  points  urged  in  favor  of  the  motion  made  by  the 
defendant  fall  within  the  foregoing  considerations,  and  the 
motion  must  be  denied.  The  motion  of  the  plaintiff  is 
granted. 


Chairle9  F.  Blake^  for  the  plaintiff. 
James  II.  WJyUdegge^  for  the  defendant. 
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Yalbntdib  Fibohbr  V9.  Gbobge  Hayes.    In  Equity. 

The  letters  patent  No.  74,068,  granted  to  Valentine  Fisdher.  February  4th,  1868, 
for  an  "improvement  in  macliine  for  forming  sbeet  m^tal  mouldings,"  are 
valid. 

The  Court  has  power,  under  Bules  66  and  69  in  Equity,  to  allow  a  rspUeation 
which,  though  filed,  was  not  filAd  in  time,  to  stand,  as  if  filed  in  time,  and  to 
allow  proofs  taken,  but  not  taken  in  time,  to  stand  as  if  taken  in  time. 

It  is  sufficient,  in  a  bill  for  the  infringement  of  a  patent  for  a  machine,  to  allege 
the  use  of  the  machine,  without  alleging  what  was  made  by  the  use  of  it. 

Evideooe  of  infringeoMiit  oonsidbred. 

It  is  not  for  the  plsintiflf  to  prove  his  want  of  consent  to  use,  but  it  is  for  the  de> 
fendant  to  show  consent. 

A  patent  was  granted  in  November,  1868,  an  infringer  was  sued  in  Kay,  1869, 
the  suit  was  not  decided  till  April,  1879,  and,  in  Hay,  1879,  this  suit  was 
brought  against  a  machine  made  in  1879 :  Mdd,  ne  laches  in  bringing  this  suit. 

(Before  Blatohfobi>,  J.,  Southern  District  of  New  York,  January  26th,  1881.) 

Blatohfobd,  J.  Thie  suit  is  fonnded  on  letters  patent 
No.  74,068,  granted  to  the  plaintiff,  February  4th,  1868,  for 
an  ^^  miproyement  iii  maehine  for  forming  dieet  metal 
mouldings."  The  patent  was  before  this  Court  in  Fischer  t^. 
Wilson,  (16  Blatchf.  O.  C.  R.,  820,)  and  was  there  adjudi- 
cated upon.  In  tliat  case  it  was  held  that  the  defendant  had 
infringed  claims  2  and  4.  The  novelty  of  claims  2  and  4  was 
attacked.  Claim  4  is  in  these  words:  '^4.  Arranging  the 
female  die  G  above  the  male  die  £  or  F,  for  the  pnrpose  of 
keeping  the  female  die  clear,  as  set  forth."  It  was  oonstmed 
to  be  a  claim  to  the  described  arrangement  of  the  two  dies,  so 
that,  having  such  a  lower  male  die  as  E  or  F  is,  the  female 
die  shall  be  above  the  male  die,  and  thus  be  kept  clear,  resulting 
in  keeping  both  dies  clear,  instead  of  having  the  female  die 
below,  in  a  position  to  be  clogged  and  mar  the  work,  even 
though  the  upper  male  die  should  clear  itself ;  and  it  was  held 
that  the  lower  male  die  must  be  so  made  and  arranged  as  to 
afford  no  chance  for  the  collection  of  dirt  that  would  destroy 
the  perfection  of  the  work.    Even  though  the  female  die  is 
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placed  oyer  tlie  male  die,  yet  the  Fischer  inventioii  ie  not 
found  if  the  male  die  has  concavities  or  surrounding  hollows 
in  which  dirt  or  foreign  matter  can  collect.  With  that  view 
of  claim  4  it  was  held,  in  the  Wilson  case,  that  nothing  was 
shown  which  affected  the  novelty  of  that  claim.  Yarions 
patents  were  introduced  on  the  question  of  novelty,  with 
other  evidence.  One  of  those  patents  was  the  Worthen  and 
Kenwick  patent,  referred  to  hereafter.  It  was  held  that 
nothing  which  was  shown  affected  the  novelty  of  claim  2  or 
claim  4. 

In  the  present  case  several  questions  are  raised  which 
were  not  brought  up  in  the  Wilson  ease. 

(1.)  As  to  the  objection  that  the  replication  to  the  answer 
was.  not  filed  until  after  the  time  prescribed  in  Rule  66,  and 
that  then  it  was  filed  without  prior  leave  of  the  Court,  and 
that  the  plaintiff's  proofs  were  taken  after  the  expiration  of 
three  months  from  the  time  the  replication  was  in  fact  filed. 
The  order,  dated  March  19th,  1880,  but  actually  filed  and 
entered  March  36th,  1880,  made  on  the  defendant's  motion  to 
dismiss  the  bill  for  the  foregoing  reasons,  disposed  of  the 
foregoing  questions.  It  was  an  o^er  within  the  power  of 
the  Court  to  make,  in  the  exercise  of  its  discretion,  under 
Rules  66  and  69.  The  Court  could  rightfully  direct  the  rep- 
lication filed  and  the  proofs  taken  to  stand,  as  if  the  proceed- 
ings had  severally  been  had  within  the  times  prescribed,  as 
fully  as  if  the  order  of  the  Court  to  that  effect  had  been  made 
before  taking  such  ifH*oceedings.  The  record  shows  that  as  full 
opportunity  was  given  afterwards  to  the  defendant  to  enter 
objections  on  the  reeord  to  the  proofs  previously  taken  and  to 
cross-examine  the  witnesses  before  examined,  as  if  his  counsel 
had  been  present  when  they  were  taken,  and  that  he  availed 
himself  of  such  opportunity.  The  order,  through  some  over- 
sight, does  not  show,  on  its  face,  that  affidavits  were  pre- 
sented on  the  part  of  the  plaintiff,  as  a  foundation  for  deny- 
ing the  defendant's  motion  and  for  granting  the  plaintiff  the 
relief  granted.  Such  affidavits  are  on  file  among  the  papers  in 
the  cause,  and  it  dearly  appears  that  they  were  presented  and 
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acted  on  by  the  Conrt.  Like  aflSdAvits  were  presented  on 
like  motions  made  at  the  same  time  in  the  case  against  Neil 
and  the  case  agaiqst  O'Shanghnessy  and  Simpson,  and  those 
aflSdavits  are  recited  in  the  orders  made  at  the  same  time,  of 
the  same  tenor,  in  those  two  cases. 

(2.)  As  to  the  objections  to  the  direct  testimony  of  the 
witnesses  MacClay  and  Abbott.  These  questions  are  dis- 
posed of  in  the  decision  on  the  separate  motion  of  the  de- 
fendant to  strike  out  such  testimony. 

(3.)  The  bill  charges  that  the  defendant  '^  has  operated  and 
used,  and  is  still  operating  and  using,  in  the  city  of  New 
York,  at  No.  71  Eighth  Avenue,'*  "  a  machine  or  machines 
constructed  in  accordance  with  and  containing  and  embody- 
ing" the  invention  secured  by  the  patent.  The  objection  is 
taken,  that  the  bill  does  not  state  what  the  defendant  has 
made  by  the  use  of  the  machine,  or  that  he  has  made  cor- 
nices with  it.  The  pateut  grants  to  the  plaintiff  the  exclusive 
right  to  use  the  improvement  patented,  for  every  purpose. 
The  improvement  is  stated  in  the  specification  to  be  an  inven- 
tion relating  to  '^  a  new  machine  for  pressing  mouldings  for 
cornices,  &c,  from  galvanized  or  other  sheet  metal."  What 
is  meant  by  ^'mouldings"  is  shown  by  the  red  lines  in  figures 
2  and  3  of  the  drawings.  They  are  structures  resulting  from 
round  or  angular  bends  in  sheet  metaL  The  allegation  of  the 
bill  is  sufficient. 

(4.)  As  to  use  by  the  defendant.  The  evidence  of  Mao- 
Olay  shows  that,  since  the  patent  was  granted,  the  defendant 
has  used,  at  his  places  of  business  in  the  city  of  New  York, 
for  making  skylight  bars,  a  machine  embodying  the  inven- 
tions covered  by  claims  2  and  4  of  the  patent,  with  the  female 
die  above,  and  reciprocating  up  and  down,  and  the  male  die 
below,  not  reciprocating  and  resting  on  an  upright  standard, 
which  was  bent  over  at  the  top  so  as  to  allow  metal  which 
had  been  partly  bent  to  swing  down  under  the  male  die, 
while  further  bends  were  being  made,  and  not  have  the  prior 
bends  crushed  out.  The  male  die  was  so  ar^mged  that  no 
dirt  could  collect  around  it,  or  between  it  and  the  female  die. 
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The  defendant  had  this  machine  made  for  himself.  In  the 
Fischer  machine  and  in  the  defendant's  machine,  only  two 
dies  are  in  place  at  a  time,  one  npper  one  and  one  lower  one. 
Abbott  sajs  that  he  saw  the  defendant's  machine  nsed  in  his 
factory  to  bend  sheet  metal  into  a  skylight  bar.  The  evi- 
dence is  sufBcient  to  show  the  nse  of  the  machine  in  infringe- 
ment of  claims  2  and  4,  in  bending  square  angles  in  sheet 
metal.  This  is  enough.  Moreover,  the  answer  admits  that 
the  defendant  has  a  machine  and  uses  or  operates  it.  A 
drawing  of  it  is  given  by  the  witness  MacClay.  It  was  easy 
for  the  defendant  to  show,  if  the  fact  were  so,  that  this  draw- 
ing was  not  correct,  or  that  the  machine  had  not  been  used 
by  him  in  the  shape  shown,  to  make  the  bends  testified  to  in 
sheet  metal  skylight  bars. 

(5.)  The  bill  alleges  that  the  defendant's  nse  of  the  ma- 
chine has  been  without  the  plaintiff's  consent.  This  allega- 
tion is  not  specifically  denied  in  the  answer,  nor  does  the 
answer  allege  any  license  or  consent.  It  is  objected  that  the 
plaintiff  has  not  proved  want  of  consent.  This  was  not  nec- 
essary. It  was  for  the  defendant  to  prove  consent,  if  any- 
thing needed  to  be  proved  on  the  subject. 

(6.)  The  apparatuses  testified  to  by  Philip  Borkel,  Axel 
8chiermacher  and  John  R.  Hopkins,  have  no  bearing  on  the 
plaintiff's  patent.  They  are  not  alluded  to  in  the  brief  for 
the  defendant.  They  show  no  organized  machine  with  a  con- 
cave upright  standard,  on  the  top  of  which  a  male  die  is  placed, 
and  they  show  no  male  or  female  die,  and  the  defendant's 
expert,  Mr.  Renwick,  gives  no  testimony  in  regard  to  them. 

(7.)  The  machine  testified  to  by  Ristine  and  Brand  was  a 
corrugating  machine,  and  was  incapable  of  making  the  struc- 
ture shown  in  the  drawings  of  the  plaintiff's  patent.  It  is 
not  shown  ever  to  have  been  used  in  bending  a  square  angle 
in  sheet  metal.  It  is  not  shown  to  have  been  ever  used  with 
only  two  dies  at  a  time,  one  above  and  one  below,  with  the 
lower  die  arranged  as  in  the  plaintiff's  machine.  The  testi- 
mony given  by  Renwick  and  Ristine  as  to  the  machine  and 
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the  model  of  it  was  properly  objected  to  on  the  ground  that 
the  nse  of  the  machine  was  not  set  tip  in  the  answer. 

(8.)  As  to  the  Peltier  patent,  Mr.  Renwick  admits  that  a 
change  would  have  to  be  made  in  the  apparatus  shown  by 
fig.  10,  in  order  to  do  the  work  shown  in  the  drawings  of  the 
plaintiff's  patent.  It  is  plain  that  this  change  is  material.  It 
is  also  clear  that  fig.  8  does  not  show  an  apparatus  anticipat- 
ing claim  4  of  the  plaintiff's  patent,  and  that  fig.  10  does  not 
show  an  apparatus  anticipating  either  claim  2  or  daim  4  of 
that  patent. 

(9.)  The  Byrne  book,  pages  186  and  187,  does  not  show 
the  plaintiff's  invention,  as  to  either  claim. 

(10.)  The  only  defence  on  the  question  of  novelty  pressed 
with  any  force,  is  the  alleged  prior  use,  in  such  a  way  as  to 
anticipate  the  plaintiff's  patent,  of  a  machine  made  under  the 
patent  to  W.  E.  Worthen  and  H.  B.  Benwick,  before  referred 
to.  That  patent  was  granted  July  5th,  1859,  for  an  ^'  im- 
provement in  corrugating  sheet  metal."  The  specification  of 
the  patent  describes  the  then  existing  mode  of  corrugating 
sheets  of  metal,  by  means  of  properly  shaped  male  and  female 
dies,  extending  over  the  sheet,  and  between  which  the  sheet 
is  placed.  The  dies  are  then  made  to  approach  each  other. 
The  creeping  of  the  metal,  to  supply  sufficient  surface  to  con- 
form to  the  curves  and  angles  of  the  mould,  is  resisted  by  the 
friction  of  the  bent  metal  sliding  over  the  faces  of  the  dies,  and 
by  the  force  required  to  bend  the  metal  from  the  shape  it  has 
already  taken  into  the  shape  of  the  next  succeeding  corrugation. 
The  power  required  is  enormous,  and  the  metal  ceases  to  creep, 
and  stretches,  and  is  injured,  weakened  and  torn  apart.  The 
new  device  was  to  corrugate  by  properly  shaped  dies,  acting 
in  succession  on  different  parts  of  the  sheet.  The  method  is 
described  thus,  in  the  specification :  There  is  a  lower  or  female 
die,  whose  cross  section  is  the  form  desired  in  the  finished 
sheet  metal,  and  it  does  not  differ  from  those  then  in  use.  A 
set  of  upper  dies  is  then  procured,  whose  acting  surfaces, 
when  properly  arranged,  will  constitute  a  single  surface,  con- 
forming in  shape  to  one  side  of  the  finished  sheet.    They  are 
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arranged  so  as  to  be  free  to  move  towards  and  away  from 
the  under  die,  and  be  properly  guided.  In  using  the  ma- 
china,  the  sheet  is  hdd  loosely  on  the  lower  or  bed  die,  and 
then' one  of  the  upper  dies  is  forced  down  on  it  until  the 
metal  takes  the  proper  shape.  That  die  is  then  left  do^, 
and  the  next  die  in  succession  in  the  series  is  brought  down 
and  left  down,  and  so  on  in  succession,  until  the  operation  is 
finished.  The  metal  can  thus  creep  and  conform  to.  shape.  It 
is  apparent  that  this  arrangement,  as  described,  does  not  con- 
tain the  plaintiff's  invention,  although  the  specification  speaks 
of  using  the  apparatus  for  corrugating  mouldings  for  the 
cornices  of  large  buildings.  The  claim  of  the  patient  is  this : 
^'The  method  of  corrugating  or  moulding  sheet  metal  by 
several  dies,  acting  in  sacoession,  substantidly  in  the  manner 
specified,  upon  a  sheet  resting  upon  a  bed  die  or  dies,  so  as  to 
cause  the  metal  to  conform  to  -shape,  substantially  in  the  man- 
ner herein  described."  The  patentees  state,  in  the  specifica- 
tion, that  they  "intend,  at  times,  to  use  a  sectional  lower 
die  in  connection  with  sectional  upper  dies  acting  in  sncces- 
sion,  as  a  convenient  method  of  obtaining  several  distinct 
patterns  from  a  comparatively  small  number  of  dies,  and  for 
other  purposes."  But  this  suggestion  does  not  meet  the  in- 
Tention  embodied  in  claim  4  of  the  Fischer  patent. 

Mr.  Worthen  testifies,  however,  that  he  made  a  machine 
for  Althause  &  Co.,  in  which  the  upper  die  was  stationary, 
and  the  lower  die  moved  up,  the  female  die  being  sometimes 
above  and  sometimes  below.  He  also  testifies,  that,  in  the 
machine  he  made  for  Althause  &  Co.,  under  the  patent,  the 
dies  were  generally  in  gangs,  but  the  last  right  angle  bend 
was  sometimes  put  in  with  a  single  set  of  dies,  one  above 
and  one  below,  the  female  above  and  the  male  below,  both 
detached  from  the  dies  which  made  the  other  bends.  He 
also  says,  elsewhere,  that  the  top  die  was  fixed,  and  a  lower 
sectional  die  was  raised  against  it,  and  then  clamped  up  and 
left,  and  the  bed  plate  let  down,  and  other  lower  sectional  dies 
raised  in  succession,  and  left  up ;  that,  when  two  dies  were 
used  singly,  one  above  and  one  below,  the  upper  one  was 
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fixed  and  the  lower  one  was  raised  np  against  it,  the  upper 
die  being  the  female  die,  and  the  lower  die  the  male  die,  and 
the  sheet  of  metal  being  placed  on  the  latter.  This  machine, 
he  says,  was  nltimatelj  sold  for  old  iron.  He  says  that  cor- 
nices made  by  the  method  thus  described  were  put  upon  two 
buildings  which  he  names.  Mr.  Henry  B.  Benwick,  the 
other  patentee,  and  the  same  person  who  is  the  expert  for  the 
defendant,  says  that  the  machine  he  saw  at  Althause  &  Co.'s 
was  built  in  accordance  with  the  Worthen  and  Benwick 
patent,  and  that  the  upper  die  and  the  lower  die  were  both 
in  sections;  that  he  has  no  distinct  remembrance  of  ever 
having  seen  the  machine  operated  with  only  one  male  die  and 
one  female  die  in  it,  though  it  was  capable  of  being  operated 
with  one  pair  of  dies  only,  and  with  the  female  die  upper- 
most ;  and  that,  when  used  with  several  dies  in  it,  some  of 
the  female  dies  were  uppermost  and  some  lowermost.  Mr. 
Benwick  does  not  assert  that,  in  view  of  the  use  of  female 
dies  above  male  dies,  as  so  testified  to  by  him,  in  the  Worthen 
and  Benwick  machine,  and  of  what  is  found  in  the  Byrne 
book,  there  was  not  invention  in  claim  4  of  the  Fischer  pat- 
ent ;  and  he,  in  substance,  admits,  that,  if  claim  4  is  limited 
to  the  use  of  a  single  upper  female  die  above  a  single  lower 
male  die,  the  invention  in  claim  4  did  not  exist  in  the  machine 
which  Althause  &  Co.  had,  unless  that  machine  was  used  in 
the  way  testified  to  by  Mr.  Worthen.  He  also  testifies  that, 
so  far  as  he  remembers,  the  upper  set  of  dies  in  that  machine 
was  the  stationary  set. 

The  statement,  that,  in  the  machine  referred  to,  the  lower 
dies  were  carried  up  singly  against  the  upper  die,  is  contra- 
dicted by  four  workmen,  Pressler,  Emerson,  Handmann,  and 
Englemann,  who  used  the  machine  at  Althause  &  Co.'s. 
Pressler  has  been  in  the  employ  of  Althause  &  Co.  for  the 
past  28  years,  and  foreman  for  them  for  the  past  16  years. 
He  says,  that,  even  when  the  lower  die  was  made  in  pieces  or 
sections,  so  that  a  difference  could  be  made  in  the  height  of 
the  cornice,  the  lower  sections  were  bolted  together,  and 
wei'e  always  elevated  together^  and  one  section  of  the  lower 
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die  conld  not  be  used  alone ;  that  a  single  male  die  was  never 
used  under  a  single  female  die ;  that  a  sectional  top  die  was 
wedged  down  to  make  the  bend,  and  then  the  whole  lower 
die  was  raised  up  against  it,  and  then  that  sectional  top  die 
was  fastened  to  the  lower  die,  and  the  lower  die  was  let  down, 
covering  that  top  die,  and  then  a  second  sectional  upper  die  was 
operated  with  in  the  same  way,  and  so  on ;  and  that  the  female 
die  was  below.  Emerson,  a  machinist  who  has  been  in  the 
employ  of  Althause  <fe  Co.  :^or  22  years,  and  built  the  machine 
referred  to,  under  Worthen's  superintendence,  says  that  the 
lower  die  was  generally  in  sections,  and  the  upper  dies  were 
in  sections ;  that  the  lower  sectional  dies  could  not  be  moved 
up  singly,  but  were  bolted  together ;  that  the  lower  die  was 
moved  up ;  that  one  at  a  time,  and  sometimes  two  at  a  time, 
of  the  upper  sectional  dies  were  dropped  down,  to  bend  with  ; 
that  he  never  knew  of  a  single  female  die  used  above  a  single 
male  die  on  the  machine,  to  make  the  last  right  angle  bend, 
but  such  bend  was  made  with  a  mallet ;  that  he  does  not 
recollect  the  use  of  a  single  lower  male  die  without  any  other 
form  of  bend  or  angle  on  the  face  of  the  lower  die  ;  and  that, 
when  a  single  upper  sectional  die  had  been  let  down  and  used 
to  bend,  it  was  clamped  to  the  lower  die,  and  another  sec- 
tional upper  die  was  then  used.  Handemann,  a  housesmith, 
worked  for  Althause  &  Co.  for  13  years,  and  while  they  had 
this  machine,  which  he  assisted  in  making.  He  says  the  up- 
per dies  were  sectional,  and  were  used  in  succession,  by  letting 
one  down  at  a  time,  and  bending  with  it  by  bringing  up  the 
lower  die  against  it,  and  then  the  upper  die  was  clamped  to 
the  lower  die,  and  went  down  with  it ;  and  that  a  single  male 
die  was  never  used  under  a*  single  female  die.  Englemann,  a 
housesmith,  has  worked  for  Althause  &  Co.  for  the  past  21 
jears.  He  worked  on  this  machine.  He  says  he  never  saw 
used  in  it  a  single  male  die  under  a  single  female  die,  there 
being  nothing  by  the  side  of  the  male  die.  The  testimony  of 
Bohne  and  Sellman  goes,  also,  to  contradict  Worthen  as  to 
the  way  in  which  the  last  right  angle  bend  was  made,  in  the 

specific  cornices  referred  to  by  Worthen. 
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It  muBt  be  held  that  the  defence  sought  to  be  established 
bj  the  testimony  of  Mr.  Worthen  is  not  made  out. 

(11.)  Objection  is  made  to  the  specification  of  the  plaint- 
ifiPs  patent,  because  it  states  "  that  but  two  kinds  of  dies  for 
all  kinds  of  smooth  mouldings  that  may  have  to  be  formed 
are  needed,  viz.,  rounded  and  square  dies ; "  and  that  ^'  of  the 
latter  but  one  set  is  required  for  making  all  sorts  of  angles.'^ 
No  such  defence  is  set  up  in  the  answer ;  but  the  specifica- 
tion is  not  open  to  the  objection  made.  Of  course,  a  square 
or  right  angle  die  will  not  make  a  bend  of  a  different  angle. 
There  is  nothing  in  the  specification  to  indicate  that  the 
patentee  contemplated  making  any  angular  bend  other  than 
a  right  angled  bend.  The  drawings  show  no  other.  But 
they  do  show  right  angled  bends  in  contrary  directions  on 
the  same  moulding.  The  expression,  ^'  all  kinds  of  smooth 
mouldings,"  means,  in  respect  to  angular  mouldings,  ^^all 
kinds  of  smooth  right  angled  mouldings,"  and  the  expression 
^'  all  sorts  of  angles  "  means  ^^  all  the  kinds  of  square  or  right 
angled  angles  "  which  can  be  made  by  the  square  dies,  and 
which  are  shown  in  figs.  2  and  3,  the  mouldings  shown  in 
those  two  figure^,  in  red  lines,  being  the  mouldings  which  the 
specification  states  the  machine  is  to  form.  The  only  angles 
in  the  mouldings,  in  those  two  figures,  are  right  angles. 

(12.)  It  is  not  apparent  for  what  purpose  the  testimony  of 
Kittredge  was  introduced.  No  defence  to  which  it  can  relate 
is  set  up  in  the  answer.  It  is  not  referred  to  in  the  brief  of 
the  counsel  for  the  defendant.  No  defence  of  laches,  or 
license,  or  acquiescence  by  the  plaintiff  in  the  use  of  the  ma- 
chine by  the  defendant  is  set  forth  in  the  answer.  The  plaint- 
iff's patent  was  granted  in  February,  1868.  He  began  his 
suit  against  Wilson  in  May,  1869.  It  was  not  decided  until 
April,  1879.  The  defendant's  machine  was  made  in  1872. 
This  suit  was  brought  in  May,  1879. 

(13.)  The  inventions  covered  by  claims  2  and  4  of  the 
plaintiff's  patent  were  new,  useful,  and  patentable. 

All  the  questions  raised  and  discussed  on  the  part  of  the 
defendant  have  been  carefully  considered,  and  such  of  them 
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as  have  not  been  particnlarly  adverted  to  in  this  decision, 
have  not  been  overlooked,  but  they  are  of  such  minor  impor- 
tance, that  they  can  have  no  weight  to  control  or  modify  the 
views  before  expressed,  and,  therefore,  it  is  not  deemed  nee- 
essary  to  comment  upon  them. 

Tliere  mast  be  a  decree  for  the  plaintiff  as  to  claims  2 
and  4. 

Charles  F.  Blake^  for  the  plaintiff. 
James  S.  WhiteUggej  for  the  defendant. 


Leonard  H.  Neitdeokbr 
aubebt  h.  bosenbauh  and  others. 

A  mit  at  issae  in  a  State  Conrt  in  1872,  was  tried  before  a  jnry,  in  that  Court, 
in  June,  1878.  In  June,  1880,  the  State  Court  granted  a  new  trial.  In  the 
following  December,  before  a  second  trial,  the  plaintiff  took  proceedings  to 
remoye  the  suit  into  this  Court:  Hdd,  that,  under  §  8  of  the  Act  of  March 
8d,  1875,(18  IT.  B.  8UL  ai  Large,  470,)  the  removal  was  too  late,  as  not  being 
before  or  at  the  term  at  which  the  cause  could  be  first  tried  and  before  the  trial 
thereof. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  February  Ist,  1881.) 

Blatghfobd,  J.  This  suit  was  brought  in  a  Court  of  the 
State  of  New  York  in  January,  1872,  and  put  at  issue  by  an 
answer  in  March,  1872,  making  an  issue  of  fact  triable  by  a 
jury.  It  was  tried  before  a  jury  in  June,  1878,  and*  the 
plaintiff  had  a  verdict  and  a  judgment,  in  July,  1878,  thereon. 
On  appeal,  the  judgment  was  affirmed  by  the  General  Term 
of  the  Court,  in  March,  1879.  In  June,  1880,  the  Court  of 
Appeals  reversed  and  annulled  the  judgments  of  the  Court 
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below  and  ordered  a  new  trial.  On  June  11th,  1880,  the 
State  Court,  by  order,  made  the  judgment  of  the  Court  of 
Appeals  its  judgment.  In  December,  1880,  the  plaintiff  took 
proceedings  in  the  State  Court  for  the  removal  of  the  cause 
into  this  Court,  before  the  second  trial  of  it.  The  defend- 
ants now  move  to  remand  the  cause  to  the  State  Court,  on  the 
ground  that  the  removal  was  not  made  in  time. 

It  is  not  claimed  that  the  removal  can  be  sustained  under 
any  provision  of  §  689  of  the  Kevised  Statutes.  It  must  take 
place,  if  at  all,  under  the  Act  of  March  3d,  1875,  (18  U.  S. 
Stat,  at  Zarge,  470.)  The  only  question  that  will  be  con- 
sidered is  as  to  time.  By  §  3  of  that  Act  the  petition  for  re- 
moval must  be  filed  in  the  State  Court  "  before  or  at  the  term 
at  which  said  cause  could  be  first  tried  and  before  the  trial 
thereof."  This  provision  applies  to  "  any  suit  mentioned  in  " 
§  2  of  that  Act.  Section  2  applies  to  "  any  suit  of  a  civil  na- 
ture, at  law  or  in  equity,  now  pending  or  hereafter  brought 
in  any  State  Court."  This  suit  was  pending  in  the  State 
Court  when  the  Act  of  March  3d,  1875,  was  approved.  The 
petition  for  removal,  in  this  case,  was  filed  in  the  State  Court 
on  the  31st  of  December,  1880.  Not  only  was  the  petition 
for  removal  not  filed  before  or  at  the  term  at  which  the  cause 
could  be  first  tried  after  March  3d,  1875,  but  it  was  not  filed 
before  or  at  the  term  at  which  the  cause  was  in  fact  first  tried, 
nor  was  it  filed  before  the  trial  of  the  cause.  As  applicable 
to  a  case  like  the  present,  the  words  ^'  the  trial "  must  be 
read  as  if  they  were  '•  the  first  trial."  In  view  of  prior  re- 
moval Acts,  the  words  ^^  first  trial "  have  a  special  meaning, 
and  the  words  "  the  trial "  refer  to  the  trial  involved  in  the 
preceding  words  "  first  trial." 

Under  §  639  of  the  Bevised  Statutes,  it  was,  as  to  cases 
under  subdivisions  two  and  three  of  that  section,  in  suffi- 
cient time  if  the  petition  was  filed  ^'  at  any  time  before  the 
trial  or  final  hearing"  of  the  suit.  The  Act  of  July  27th, 
1866,  (14  n.  S.  Stat,  at  Large,  306,)  embodied  in  subdivision 
2  of  §  639,  used  the  words,  *«  trial  or  final  hearing."  The  Act 
of  March  2d,  1867,  (/<?.,  658,)  embodied  in  subdivision  3  of 
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§  639,  used  the  words  "  final  hearing  or  trial."  These  last 
words  were  altered,  in  the  Revised  Statutes,  to  read  "  trial  or 
final  hearing."  The  words  in  the  Act  of  1867  were  passed 
upon  by  the  Supreme  Court  in  Insurance  Co.  v.  Dijmn^  (19 
WaUacSj  214,)  and  it  was  held  that  the  word  "final"  applied 
to  "  trial "  as  well  as  to  "  hearing,"  and  that,  nnder  that  Act, 
a  suit  at  law  could  be  removed  by  a  petition  filed  at  any  time 
before  its  final  trial,  that  is,  at  any  time  before  a  trial  final  in 
the  cause  as  it  stood  when  the  application  for  removal  was 
made ;  and,  therefore,  that  it  could  be  removed,  after  a  ver- 
dict in  a  trial  had  been  set  aside  and  a  new  trial  granted. 
The  Court  refers  to  the  difference  in  language  between  the 
Act  of  1866  and  the  Act  of  1867,  and  says  that,  if  that  differ- 
ence be  '^  material,  it  is  fair  to  presume  that  the  change  was 
deliberately  made,  to  obviate  doubts  that  might  possibly  have 
arisen  under  the  former  Act,  and  to  make  the  latter  more 
comprehensive."  This  decision  was  made  at  the  October 
Term,  1873,  the  Revised  Statutes  were  enacted  June  22d,  1874, 
changing  the  words  "  final  hearing  or  trial  "  to  "  trial  or  final 
hearing,"  as  in  the  Act  of  1866,  and  then  came  the  Act  of 
1875.  It  indicates  a  clear  intention  to  narrow  the  latitude  al- 
lowed under  the  Revised  Statutes,  and  it  is  entirely  clear  that 
it  does  not  allow  this  cause  to  be  removed.  The  word  "final 
trial "  is  no  longer  used,  nor  the  word  "  tried  "  alone,  but  the 
words  "  first  tried "  and  in  connection  with  those  words  the 
word  "  trial,"  in  the  sense  of  "  first  trial."  This  was  the 
view  held  by  Judge  Swing,  in  Young  v.  Andes  Ins.  Go.^  (3 
Centred  Law  Journal^  719.)  The  words  in  the  Act  of  1875 
mean,  in  regard  to  suits  then  pending,  the  first  trial  after  the 
right  of  removal  attaches  subsequently  to  the  passage  of  the 
Act.  {Hoadley  v.  San  IranoiscOy  8  Sawyer^  553,  555.)  The 
case  of  Bible  Society  v.  Grove^  (11  OUo^  610,)  is,  so  far  as  it 
goes,  an  authority  against  the  removal  in  this  case.  There  a 
suit  was  pending  when  the  Act  of  1875  was  passed.  There 
was  a  trial  of  it  thereafter,  at  a  term,  and  the  jury  disagreed. 
The  case  was  continued  at  that  term  and  again  at  a  subse- 
quent term.     After  the  latter  term  had  passed  the  defend- 
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ants  took  steps  to  remove  the  cause.  The  Supreme  Court 
held  that  the  proper  construction  of  §  3  of  tlie  Act  of  1875, 
in  regard  to  suits  pending  when  the  Act  was  passed,  is,  that 
the  petition  must  be  filed  at  the  first  term  of  the  Court  after 
the  passage  of  the  Act  at  which  the  cause  could  be  tried,  and 
that  the  removal  in  the  case  before  it  was  too  late. 

The  motion  to  remand  is  granted,  with  costs  to  be  taxed. 

W.  H.  McDougally  for  the  plaintiff. 
Nash  c&  Holty  for  the  defendants. 


Geobgb  E.  Waring,  Jr.  vs.  Milton  C.  Johnson.    In  Equtit. 

The  re-issned  letters  patent,  No.  8,199,  granted  to  George  E.  Waring,  Jr., 
April  23d,  18Y8,  for  an  " ImproToment  in  pocket  checkbooks,"  the  original 
patent,  No.  188,847,  haviog  been  granted  to  James  R.  Osgood,  as  assignee,  on 
the  inyenlion  of  said  Waring,  October  lYtb,  1876,  are  valid,  and  the  first 
claim  of  said  re-issue,  namely,  "The  combination,  in  a  check  book,  of  checks 
and  stub  pieces  of  substantially  the  same  size,  so  united  that  two  check *i  lie 
between  every  two  stub  pieces,  substantially  as  specified  and  set  forth, 
"is  infringed  by  a  check  book  constructed  in  accordance  with  the  description 
and  drawings  in  letters  patent  No.  191,486,  granted  to  Milton  C.  Johnsoo, 
May  29th,  1877,  for  an  "improyement  in  bank  check  books.** 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  February  4th,  1881.) 

Blatchford,  J.  This  suit  is  brought  on  re-issued  letters- 
patent  No.  8,199,  granted  to  the  plaintiff,  April  23d,  1878,  for 
an  *'  improvement  in  pocket  check  books,"  the  original  patent, 
No.  183,347,  having  been  granted  to  James  R.  Osgood,  as  as- 
signee, on  the  invention  of  said  plaintiff,  October  17th,  1876. 
The  specification  of  the  reissue,  reading  what  is  outside  of 
brackets  and  what  is  inside  of  brackets,  leaving  out  what  is  in 
italics,  says :  "  Figure  1  represents  a  face  view ;  Figure  2, 
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perspective,  showing  manner  of  folding ;  Figure  3,  face  view 
of  another  mode  of  making  my  invention;  Figure  4,  per- 
spective of  same.  Like  letters  indicate  like  parts  in  all  the 
[drawings.]  figures.  The  object  of  my  invention  is  to  provide 
a  pocket  check  book  which  shall  at  once  be  convenient  to  carry 
in  the  pocket,  and  which  shall  at  the  same  time  be  provided  with 
suitable  stubs  having  Bu£Scient  surface  to  enable  the  user  to 
keep  the  record  of  his  checks  drawn  and  of  his  deposits.  Prior 
to  my  invention  pocket  check  books  were  made  having  the 
stub  at  the  rear  end  of  the  check,  from  which  the  check  was 
torn  when  used.  Sucfi  check  books  were  found,  in  practice, 
to  be  too  long  to  be  carried  in  the  pocket.  Other  check  books 
had  the  stubs  extending  all  along  the  tops  of  the  checks ;  but 
such  books  were  too  broad,  and  the  stubs  were  of  an  incon- 
venient and  unusual  form.  My  invention  avoids  all  of  these 
difficulties ;  and  consists  in  so  constructing  the  check  book 
that  it  shall  be  not  materially  longer  or  broader  than  the  check 
itself,  while  at  the  same  time  it  provides  stubs  of  the  size  and 
form  used  in  ordinary  office  check  books.  In  my  check  book, 
the  stubs  A  A  are  of  about  the  usual  size,  and  are  provided  at 
their  rear  end  with  a  lip  or  binding  piece  h  J,  to  bind  them 
firmly  into  the  back  of  the  book.  The  checks  c  c  are  attached 
to  them  not  at  their  front,  but  at  the  top  and  bottom,  at  the 
line  d  d^BO  that  the  stubs  extend  from  the  bound  back  nearly 
the  whole  length  of  the  check,  and  between  them.  The  two 
stubs  are  formed  of  one  piece  of  paper,  the  second  one  fol- 
lowing the  first  in  the  length  of  the  book.  They  are  of  about 
the  size  of  those  in  any  ordinary  check  book,  and  afibrd  the 
usual  facilities  for  recording  the  checks  and  for  keeping  a  de- 
posit account.  The  top  check  is  folded  down  over  the  face 
of  the  stub,  and  the  bottom  check  is  folded  up  behind  it,  so 
that,  when  both  checks  are  folded  in,  they  and  their  stubs  are 
completely  protected  by  the  cover.  Any  convenient  number 
of  these  checks  may  thus  be  bound  up,  and  the  book,  when 
complete,  is  about  the  length  and  breadth  of  an  ordinary 
check,  and  remains  of  uniform  shape  as  the  checks  are  re- 
moved.    Another  mode  of  practising  my  invention  is  to  take 
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a  piece  of  paper  three  times  the  length  of  the  desired  check. 
This  paper  is  then  divided  by  folding  into  three  equal  parts. 
The  middle  section  e  [may  be]  is  divided  by  [aline]  linen ff 
into  two  stubs.  Over  these  stubs,  and  at  their  ends,  the  end 
divisions  g  g  oi  the  paper  are  folded,  which  ends  constitute 
two  checks.  The  paper  thus  folded  has,  at  its  top,.alip  of 
paper,  A,  nearly  as  long  as  the  length  of  the  two  stul^  or 
middle  section,  and  of  sufficient  width  for  binding  purposes. 
These  may  be  bound  together  in  convenient  number,  and 
constitute  a  check  book  of  the  size  of  an  ordinary  cheek.'' 
The  reissue  contains  two  claims,  as  follows :  "  1.  The  com- 
bination, in  a  check  book,  of  checks  and  stub  pieces  of  sub- 
stantially the  same  size,  so  united  that  two  checks  lie  between 
every  two  stub  pieces,  substantially  as  specified  and  set  forth. 
2.  A  check  book  in  which  the  checks  are  folded  in  upon  the 
stub  piece,  which  lies  between  the  checks,  and  which  is  alone 
attached  to  the  back  of  the  book."  Taking  what  is  above 
cited  from  the  text  of  the  specification  of  the  re-issue,  and 
reading  what  is  outside  of  brackets,  including  what  is  in  ital- 
ics, and  omitting  what  is  inside  of  brackets,  we  have  the  text 
of  the  specification  of  the  original  patent.  The  original  patent 
had  but  one  claim,  which  was  in  the  same  words  as  claim  2  of 
the  re-issue.  The  drawings  in  the  original  and  the  re-issue  are 
identical  with  each  other.  It  is  plain  that  the  descriptions  in 
the  two  specifications  are  the  same  and  that  the  only  difference 
between  the  original  patent  and  the  re-issue  consists  in  adding^ 
in  the  re-issue,  claim  one  therein.  It  is  also  plain  that  the 
drawings  and  description  in  the  original  show  that  the  checks 
and  the  stub  pieces  are  of  substantially  the  same  size,  and 
that  two  checks  lie  between  every  two  stub  pieces,  in  both  of 
the  modes  set  forth  for  practising  the  plaintiff's  invention. 

It  is  not  claimed  that  the  defendant  has  infringed  the  se- 
cond claim  of  the  re-issue,  but  it  it  alleged  that  he  has  infringed 
the  first  claim  of  the  re-issue.  The  answer  avers  that  the  de- 
fendant has  made  and  sold  bank  check  books  under  and  by 
virtue  of  letters  patent  No.  191,436,  granted  to  him.  May 
1877,  for  an  "  improvement  in  bank  check  books,"  and  that 
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he  believes  such  making  and  selling  are  the  acts  of  which  the 
bill  complains.  The  plaintiff  proves  the  sale  hj  the  defendant 
of  five  check  books,  one  of  which  is  produced,  and  which  it 
is  clear  is  made  according  to  the  description  and  drawings  in 
patent  No  191,436.  According  to  sucji  description  and  draw- 
ings, and  from  the  check  book  so  produced,  it  is  manifest,  that, 
in  the  defendant's  check  book,  there  is  a  combination  of 
checks  and  stub  pieces  of  substantially  the  same  size,  and  that 
two  checks  lie  between  every  two  stub  pieces.  The  defend- 
ant's check  book  is  composed  of  a  series  of  leaves,  each  printed 
on  one  side,  to  form  a  blank  bank  check,  and  of  another  series 
of  leaves,  each  printed  on  both  sides,  to  form  stub  leaves,  on 
which  to  keep  a  record  of  each  check  and  of  bank  deposits 
and  bank  balances.  Between  every  two  stub  leaves  are  two 
check  leaves,  the  check  leaves  and  the  stub  leaves  being  of  the 
same  size,  bound  together  at  the  left  hand  and  each  check 
leaf  perforated  by  a  line  of  cross  perforations,  near  the  place 
of  confinement  at  the  left,  to  enable  the  check  to  be  readily 
severed.  When  the  first  check  leaf  at  the  right  is  filled  out,  the 
transaction  is  recorded  on  the  adjoining  face  of  the  stub  leaf 
at  the  left  of  it,  and,  when  the  next  succeeding  check  leaf  at 
the  right  is  filled  out,  the  transaction  is  recorded  on  the  ad- 
joining face  of  the  stub  leaf  at  the  right  of  that  check  leaf. 
Each  face  of  a  stub  leaf  has  on  it  a  place  to  record  the  par- 
ticulars of  the  check  belonging  to  it,  and  also  by  the  side  of 
such  place  a  place  to  keep  an  account  of  bank  deposits  and  of 
the  bank  balance,  the  former  place  being  always  nearer  the 
back  binding  than  the  latter  place.  Thus,  each  stub  leaf  is 
utilized  on  both  sides,  and  for  every  two  checks  there  is  one 
additional  piece  of  paper  of  the  size  of  each  of  such  checks^ 
and  the  whole  book  is  no  larger  in  superficies  than  the  size  of 
the  check  plus  back  margin  enough  to  bind  with.  The  back 
of  one  check  adjoins  one  face  of  the  succeeding  stub  leaf,  and 
the  other  face  of  that  stub  leaf  adjoins  the  front  face  of  the 
succeeding  check,  and  the  back  of  the  next  check  adjoins  one 
face  of  the  stub  leaf  succeeding  it,  and  so  on.  The  checks 
not  torn  out  and  the  stub  leaves  are  thus  always  in  position  to 
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be  written  on,  inside  of  the  dimensions  of  the  book,  without 
any  movement  at  all  of  any  check  leaf,  and  without  any  move- 
ment of  any  stub  leaf  in  any  direction  except  to  the  left  or 
Tight,  towards  or  from  the  place  of  binding,  like  turning  the 
leaves  of  any  ordinary  bound  book.  Following  the  descrip- 
tion in  the  plaintifTs  re-issued  specification,  the  defendant's 
book  is  convenient  to  carry  in  the  pocket,  and  is  provided 
with  suitable  stubs  having  sufScient  surface  to  enable  the  user 
to  keep  the  record  of  his  checks  drawn  and  of  his  deposits  ;  it 
is  not  materially  longer  or  broader  than  the  check  itself  ;  it 
provides  stubs  of  the  size  and  form  used  in  ordinary  office 
check  books,  each  place  on  a  stub  leaf  for  recording  the  par- 
ticulars of  a  check  being  of  about  the  usual  size  in  an  ordinary 
check  book ;  each  stub  leaf  can  be  bound  at  its  left  hand 
margin ;  the  stub  leaves  extend  to  the  right,  from  the  bound 
back,  the  whole  length  of  the  checks,  there  being  one  stub 
leaf  between  every  two  checks  and  the  next  succeeding  two 
checks,  and  two  checks  between  every  stub  piece  and  the  next 
succeeding  stub  piece ;  the  two  places  on  a  stub  leaf  for  re- 
cording the  particulars  of  checks  are  on  one  piece  of  paper  ; 
the  checks  and  stub  leaves  are  completely  protected  by  the 
cover ;  and  the  book  is  about  the  length  and  breadth  of  an  or- 
dinary check,  and  remains  of  uniform  shape  as  the  checks  are 
removed. 

The  differences  in  construction  between  the  book  first  de- 
scribed in  the  plaintiff's  re-issued  specification  and  the  defend- 
ant's book  are,  that,  in  the  defendant's  book,  the  two  checks 
are  not  attached  to  their  stub  leaf,  one  at  the  top  and  one  at 
the  bottom  of  such  stub  leaf,  with  perforations  between  the 
<^heck  and  the  stub  leaf,  for  detachment  of  the  check ;  and  the 
place  for  recording  the  particulars  of  the  second  one  of  every 
two  checks  is  not  on  the  same  piece  of  the  stub  leaf  with  the 
place  for  recording  the  particulars  of  the  first  one  of  such  two 
checks,  and  the.  former  does  not  follow  the  latter  in  the  length 
of  the  book.  In  the  plaintiff's  book,  the  mode  of  attaching  two 
checks  to  a  stub  leaf  makes  necessary  a  fold  between  each 
check  and  its  stub  leaf,  one  fold  up  and  one  fold  down,  there 


FEBRUARY,  1881.  43 


Waring  tr.  Johnson. 


being  no  attachment  of  the  check  to  the  book  except  through 
SQch  attachment  of  it  to  the  stub  leaf.  As  two  checks  lie 
folded,  so  attached,  the  place  for  recording  the  particulars  of 
each  one  of  snch  two  checks  is  on  the  adjoining  face  of  the  stub 
leaf  at  the  left,  there  being  two  such  places  on  that  face,  one 
at  the  left  for  one  check  and  one  at  the  right  for  the  other 
check.  On  the  other  face  of  such  stub  leaf  is  printed  a  place 
for  recording  bank  deposits  and  bank  balances,  there  being 
nothing  else  on  that  face.  CTntil  both  of  any  two  checks  are 
torn  out,  that  face  of  the  stub  leaf  succeeding  them  is  inac- 
cessible for  use  except  by  folding  out  from  the  dimensions  of 
the  book  the  superimposed  check  or  checks.  The  plaintiff's 
specification  does  not  state  where  the  record  of  cleposits  is  to 
be  kept,  except  that  it  is  to  be  on  a  part  of  the  surface  of  the 
stub  leaf,  nor  do  the  drawings  show,  but,  as  the  whole  of  the 
sarface  of  one  face  of  the  stub  leaf  is  described  and  shown 
as  divided  into  two  places  for  recording  the  particulars  of  two 
checks,  and  as  there  is  one  of  such  pieces  for  every  two 
checks,  and  as  nothing  else  is  described  or  shown  as  occupying 
any  part  of  the  surface  of  the  other  face  of  the  stub  leaf,  and 
as  the  description  states  that  the  stub  leaves  afford  the  usual 
facilities  for  recording  the  checks  and  for  keeping  a  deposit 
account,  it  necessarily  follows  that  the  deposit  account  is  to  be 
kept  on  that  face  of  the  stub  leaf  on  which  the  particulars  of 
the  checks  are  not  recorded.  Referring  to  the  particulars  be- 
fore stated  as  existing  in  the  defendant's  book,  the  plaintiff's 
book  is  composed  of  a  series  of  leaves  each  printed  on  one 
side,  to  form  a  blank  bank  check,  and  another  series  of  leaves, 
each  printed  on  both  sides,  to  form  stub  leaves  on  which  to 
keep  a  record  of  each  check  and  of  bank  deposits  and  bank 
balances.  Between  each  two  stub  leaves  are  two  check  leaves, 
the  check  leaves  and  the  stub  leaves  being  of  substantially  the 
same  size,  the  stub  leaves  bound  together  at  the  left  hand, 
two  check  leaves  being  attached  to  each  stub  leaf,  one  at  its 
top  and  one  at  its  bottom,  there  being  longitudinally,  the 
whole  length  of  each  place  of  attachment,  a  line  of  perfora- 
tions, to  enable  the  check  to  be  readily  severed.    The  two 
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checks  are  folded  into  the  dimensioDs  of  the  book,  the  one 
down  and  the  other  up,  at  the  two  lines  of  perforations,  bring- 
ing their  faces  uppermost,  the  check  faces  being  printed  on 
the  same  side  with  that  face  of  the  stub  leaf  on  which  the 
particulars  of  the  checks  are  to  be  recorded. 

When  the  first  check  leaf  at  the  right  is  filled  out,  the 
transaction  is  recorded  on  the  adjoining  face  of  the  stub  leaf 
at  the  left  of  it,  and,  when  the  next  succeeding  check  leaf  at 
the  right  is  tilled  out,  the  transaction  is  recorded  on  the  same 
face  of  that  stub  leaf.  One  face  of  each  stub  leaf  has  on  it 
two  places  to  record  particulars  of  checks,  and  nothing  else, 
and  the  place  to  keep  an  account  of  bank  deposits  and  bank 
balances  is  either  on  that  face  of  the  stub  leaf  at  the  left  of 
every  two  checks  which  has  not  on  it  the  places  for  recording 
the  particulars  of  checks,  or  on  the  next  adjoining  face  of  the 
stub  leaf  at  the  right  of  such  two  checks.  Thus,  each  stub 
leaf  is  utilized  on  both  sides,  and  for  every  two  checks  there 
is  one  additional  piece  of  paper  of  substantially  the  same  size 
as  each  of  such  checks,  and  the  whole  book  is  no  longer  in 
superficies  than  the  size  of  the  check,  plus  sufiScient  back  mar- 
gin on  the  stub  leaves  to  bind  with.  The  back  of  one  check 
adjoins  one  face  of  the  succeeding  stub  leaf,  and  the  other  face 
of  that  stub  leaf  adjoins  the  front  face  of  the  succeeding 
check,  and  the  back  of  the  next  check  adjoins  one  face  of  the 
stub  leaf  succeeding  it,  and  so  on.  If  the  record  of  bank 
deposits  and  bank  balances  for  any  two  checks  is  kept  on  the 
other  face  of  the  same  stub  leaf  on  one  face  of  which  the  par- 
ticulars of  said  two  checks  are  recorded,  which  is  the  obvious 
method,  the  checks  not  torn  out  and  the  stub  leaves  are 
always  in  position  to  be  written  on,  inside  of  the  dimensions 
of  the  book,  without  any  movement  at  all  of  any  check  leaf, 
and  without  any  movement  of  any  stub  leaf  in  any  direction, 
except  to  the  left  or  right,  towards  or  from  the  place  of  bind- 
ing, like  turning  the  leaves  of  any  ordinary  bound  book. 

On  the  question  of  infringement,  the  first  question  is  as 
to  the  proper  construction  of  the  first  claim  of  the  plaintiff's 
re-issue.     On  this  subject,  as  well  as  on  the  question  of  nov- 
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elty,  several  alleged  prior  inventions  are  introduced.     These 
are :  English  provisional  specification  for  order  books,  No. 
2,918,  filed  December  21st,  1868,  by  Nicholas  Dawson ;  En- 
glish provisional  specification  for  arranging  manifold  letter 
books,  No.  1,992,  filed  September  1st,  1859,  by  James  Brine ; 
English  provisional  specification,  No.  1,109,  for  counterslip 
note  book,  filed  May  3d,    1864,  by  Bradley  and  Fielding; 
United  States  patent.  No.  170,686,  granted  December  7th, 
1875,  to  Ben  Morse,  for  an  "improvement  in  tickets ; "  United 
States  patent,  No.  171,429,  granted  December  21st,  1875,  to 
John  M.  Savin,  for  an  "  improvement  in  tickets ; "  and  the 
stractures  represented  by  Exhibits  G  and  D,  testified  to  by 
Joseph  H.  Mann.    Savin's  patent  need  not  be  considered,  as 
the  application  for  the  plaintiff's  original  patent  was  filed 
May  6th,  1875,  and  that  for  Savin's  patent  was  filed  Novem- 
ber 4  th,  1876.     In  no  one  of  the  other  prior  structures  re- 
ferred to  is  there  shown  any  check  book  in  which  two  checks 
were  interposed  between    every  two  stub  leaves  or  record 
sheets,  or  in  which  the  checks  and  stub  leaves  were  of  sub- 
stantially the  same  size,  or  in  which  there  were  two  checks  be- 
tween every  two  stub  leaves,  or  only  one  stub  leaf  for  every 
two  checks,  or  less  than  one  stub  leaf  for  every  check.     These 
are  distinguishing  features  of  the  plaintifPs  book  and  of  the 
defendant's  book.     Dawson's  specification  shows  alternate 
leaves  perforated  to  be  detached,  and  alternate  leaves  bound 
to  remain,  leaf  for  leaf,  the  leaves  to  remain  being  used   for 
copies  of  matter  written  on  the  detachable  leaves,  either  by 
making  the  detachable  leaves  of  metallized  paper,  or  inter- 
posing, while  writing,  carbonized  paper  between  the  two 
leaves*     Brine's  specification  shows  alternate  leaves  of  pre- 
pared copying  paper  and  of  ordinary  writing  paper,  the  latter 
being  perforated  to  be  detachable  and  the  former  bound  to 
remain,  the  act  of  writing  on  the  copying  paper  with  a  sheet 
of    carbonized    paper    put    between    it    and    the  ordinary 
paper  causing  a  copy  of  what  is  thus  written  to  be  made  on 
the  ordinary  paper.    The  specification  of  Bradley  and  Field- 
ing shows  a  leaf  with  a  printed  bill  head  perforated  at  the 


46  SOUTUERN    DISTRICT  OP  NEW   YORK, 

Waring  V.  Johnson. 

left,  close  to  the  binding,  and  next  a  leaf  perforated  a  short 
distance  from  the  binding,  so  as  to  leave,  when  torn  out,  a 
stub  or  counter-slip  between  the  perforation  and  the  binding. 
A  piece  of  black  paper  is  interposed  between  the  first  and 
second  leaves,  and  the  first  is  written  on,  making  a  copy  on 
the  second,  and  a  memorandum  is  made  on  the  stab,  and  the 
two  leaves  are  detached.  In  regard  to  the  Morse  specifica- 
tion, it  is  sufScient  to  say  that  the  leaves  in  it  are  not  shown 
as  necessarily  of  substantially  the  same  length,  and  there  is 
only  one  ticket  between  any  two  record  sheets. 

In  exhibit  C,  of  Mann,  the  stub  leaf  is  only  one-half  the 
length  of  the  check,  and  there  is  bnt  one  stub  leaf  for  each 
check.  A  book  made  of  them,  whether  partially  used  or  not, 
showed  stub  leaves  of  not  substantially  the  same  length  as 
the  check  leaves.  Exhibit  D  shows  nothing  different  from 
exhibit  C. 

It  was  not  new,  at  the  date  of  the  plaintiff^s  invention,  as 
shown  by  the  foregoing  matters,  to  make  books  containing 
leaves  which,  when  filled  up,  were  to  be  detached,  and  other 
leaves  for  recording  the  contents  of  the  first  leaves,  which 
other  leaves  were  to  remain  in  the  books.  Nor  was  it  new  at 
that  date  to  make  such  books  not  larger  substantially  in  either 
direction  than  the  size  of  the  leaves  to  be  detached,  and  with 
the  leaves  to  remain  as  large  in  size  as  the  leaves  to  be  de- 
tached. Nor  was  it  new  to  make  check  books  with  stub 
leaves,  one  stub  leaf  interposed  between  two  checks,  and  one 
check  between  two  stub  leaves,  and  the  book  no  larger  sub- 
stantially than  the  check.  But  these  things  do  not  meet  the 
first  claim  of  the  plaintiff's  re-issue,  nor  do  they  meet  the 
features  found  in  the  defendant's  book  which  enter  into  said 
first  claim,  as  those  features  are  hereinbefore  set  forth. 

It  is  suggested,  on  the  part  of  the  defendant,  that  the  first 
claim  of  the  plaintiff's  re-issue  is  identical  ^vith  the  second, 
for  the  reason  that  the  word  "combination,"  and  the  words 
"  so  united,"  in  the  first  claim,  can  have  reference  solely  to 
the  mode  described  in  the  specification,  of  nniting  the  two 
checks  and  the  stub  leaf,  by  making  them  in  one  piece  and 
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folding  the  clieckg  in  on  the  stub  leaf  in  the  centre,  the  stub 
leaf  alone  being  attached  to  the  back  of  the  book.  This  view 
is  not  tenable.  The  only  object  of  any  union  between  the 
check  leaves  and  the  stub  leaves  is  to  retain  the  check  leaves 
as  integral  parts  of  the  book  until  they  are  detached.  Until 
such  detachment  the  combination  and  the  union  exist.  Such 
union  and  combination  in  both  the  plaintiff's  book  and  the 
defendant's  book,  takes  place  at  the  perforated  lines ;  and  it 
makes  no  difference  whether  the  perforation  between  the 
check  and  the  stub  leaf  is  at  the  top  or  bottom  of  the  stub 
leaf  or  at  the  left  end  of  the  check.  In  either  case,  the  char- 
acteristic features  of  the  plaintiff's  book,  embodied  in  the  first 
claim  of  the  re-issue,  result,  in  view  of  the  state  of  the  art,  be- 
fore set  forth.  If  the  defendant's  book  had  been  described 
and  shown  in  a  patent  granted  to  him  when  the  plaintiff's 
original  patent  was  granted,  and  if,  afterwards,  the  plaintiff's 
book  had  appeared,  the  latter  would,  in  view  of  the  state  of 
the  art,  before  set  forth,  have  infringed  a  claim  in  that  pat- 
ent worded  as  in  the  first  claim  in  the  plaintiff's  re-issue. 
Under  the  foregoing  views  as  to  the  proper  construction  of 
the  first  claim  of  the  plaintiff's  re-issue,  it  does  not  relieve 
the  defendant  from  infringement,  that,  in  his  book,  the  checks 
are  not  printed  on  the  same  sheet  with  the  stub  leaf,  and  are 
not  folded  over  at  ^he  perforations,  and  that  the  top  and  bot- 
tom of  the  stub  leaves  are  not  attached  to  the  checks. 

It  results,  from  the  foregoing  views,  that  the  charge  of 
infringement  is  made  out,  and  that  neither  what  is  claimed 
in  the  first  claim  of  the  plaintiff's  re-issue,  nor  what  is  found 
in  the  defendant's  book,  as  infringing  that  claim,  is  shown  to 
have  existed  prior  to  the  p]aintift''s  invention. 

The  answer  sets  up,  as  a  defence,  that  the  specification  and 
claim  of  the  plaintiff's  re-issue  cover  a  larger  improvement 
than  was  previously  included  in  his  original  patent.  If  this 
means  only  that  the  claim  of  the  re-issue  is  broader  than  the 
claim  of  the  original,  it  amounts  to  nothing.  If  it  means,  in 
the  language  of  the  statute,  that  the  re-issue  is  not  ^^  for  the 
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same  invention,"  as  those  words  are   interpreted,  the    de- 
fence cannot  prevail. 

No  other  defence  set  up  in  the  answer  is  proved.  No 
defence  of  abandonment  is  proved.  All  the  views  presented 
on  the  part  of  the  defendant  have  been  considered,  and  there 
must  be  a  decree  for  the  plaintiff,  for  an  account  of  profits 
and  an  ascertainment  of  damages,  and  a  perpetual  injunction, 
with  costs. 

Charles  F.  Blake ^  for  the  plaintiff. 

WiUio/m  H.  King^  for  the  defendant. 


Henby  W.  Putnam  and  Karl  Hutteb 
PRrrz  Hollender  and  William  Hollender.      In  Equtty. 

The  re-lBsaed  letters  patent  fi^rAnted  to  Earl  Hatter,  June  16th  187Y,  for  an 
"  improTement  in  bottle  stoppem,"  the  original  patent  having  been  granted  to 
Charles  De  Qnillfeldt,  as  ioyeotor,  January  5th  1876,  are  valid. 

Claims  1  and  2  of  said  re-issne,  namely :  '*  1.  The  oombioation,  snbetantially 
as  before  set  forth,  of  the  compound  stopper,  the  yoke,  the  lever,  and  the 
supporting  device  on  the  bottle,  by  means  of  three  pivotal  connections,  npon 
which  the  said  members  can  be  tamed  relatively  to  each  o^her,  without  dis- 
connecting either  one  from  the  other.  2.  The  combination,  sabstantially  as 
before  set  forth,  of  the  combined  stopper,  the  lever  and  the  yoke,  by  means 
of  two  pivotal  connections,  upon  which  the  said  three  members  can  be 
turned  relatively  to  each  other,  without  disconnection,  and  the  pivotal  con- 
nection of  the  lever  to  the  bottle,  sabstantially  as  set  forth,"  construed, 
and  held  to  have  been  infrin^tred. 

The  question  of  infringement  of  said  claims  considered,  with  reference  to  the 
defendant's  bottle  stopper. 

The  bill  alleged  infringement  by  the  defendants,  two  in  number,  "jointly  and 
connectively,  and  also  separately."    There  was  proof  of  separate  infringe- 
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ment  but  none  of  joint  infiiDgement    As  the  defendants  had  accepted  the 

issue  tendered  by  the  bill,  the  plaintifif  was  allowed  to  recoTor  in  this  suit, 

for  the  separate  iDtringements. 
The  claim  of  Be  Qaillfeldt  as  sole  inventor  sustained,  as  against  the  claim  of 

another  person  as  sole  inyentor  or  as  joint  inventor  with  him. 
A  license  to  £.  to  use  the  invention  "  for  his  own  proper  business  "  held  not  to 

confer  on  bim  the  right  to  sub-license  W.  to  use  it  in  his  business,  under  an 

arrangement  which  gave  E.  a  compensation  for  such  use,  but  did  not  make 

him  a  partner  in  the  business  of  W. 
An  allied  prior  invention  considered  and  held  to  have  been  an  abandoned 

ezperinsent. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  February  10th,  1881.) 

Blatchfobd,  J.    This  euit  is  brought  on  re-issued  letters 
patent  granted  to  Karl  Hutter,  June  5th,  1877,  for  an  "  im- 
provement in  bottle  stoppers,"  the  original  patent  having 
been  granted  to  Charles  De  Quillfeldt,  as  inventor,  January 
5th,  1875.    The  specification  o-f  the  re-issue  says :  "  The  ob- 
ject of  this  invention  is  to  permit  bottle-mpuths  to  be  readily 
and  securely  closed  and  readily  opened  without  disconnecting 
the  stopping  devices -from  the  bottle.    To  this  end  my  inven- 
tion consists  of  a  certain  new  elastic  stopple,  and  of  certain 
new  combinations  of  devices,  of  which  the  following  are  the 
principles,  viz. :  a  compound  stopper,  composed  of  a  rigid 
annular  member  adapted  to  withstand  the  strains  incident  to 
closing  the  bottle,  and  an  elastic  disk  intervening  between 
the  said  rigid  member  and  the  bottle-mouth,  so  as  to  prevent 
the  contact  of  the  rigid  member  with  the  glass  of  the  bottle, 
and  to  close  the  bottle-mouth  tightly,  the  disk  having  an  up- 
wardly projecting  stem  which  extends  through  the  rigid 
member ;  an  elastic  and  flexible  disk  stopper  of  small  thick- 
ness compared  with  its  diameter,  and  provided  with  a  stem, 
said  stem  serving  to  connect  said  elastic  disk  stopper  to  a  yoke 
or  frame,  by  which  the  same  is   attached  to  the  bottle;  a 
yoke  or  bail  adapted  to  straddle  the  bottle-mouth  and  consti- 
tute one  of  the  devices  by  means  of  which  the  elastic  stopper 
is  connected  with,  or  linked  to,  the  bottle,  so  that  said  stop- 
per remains  connected  with  the  bottle  although  the  bottle- 
mouth  is  open ;  a  lever,  which  is  connected  with  said  yoke  or 
Vol.  XIX. 


60  SOUTHERN  DISTRICT  OP  NEW  YORK, 

■* 

Putnam  v.  Hollender. 

bail,  and  by  means  of  which  the  elastic  stopper  can  be  forced 
downward  and  compressed  to  close  the  bottle-mouth  tightly. 
The  lever  constitutes  one  of  the  devices  by  means  of  which  the 
compound  stopper  is  connected  with  the  bottle  whether  the  bot- 
tle-mouth be  closed  or  open,  and  the  pivots  and  eyes  of  the  lever 
constitute  parts  of  two  pivotal  connections  whereby  it  may  be 
connected  with  the  compound  stopper  and  with  the  bottle- 
mouth,  so  as  to  turn  or  swing  for  the  purpose  of  utilizing  its 
lever  property.  The  several  combinations  of  the  above  men- 
tioned devices,  which  constitute  the  invention,  are  set  forth 
in  the  claims  at  the  close  of  this  specification.  In  order  that 
they  may  be  fully  understood,  I  have  represented  in  the  ac- 
companying drawing,  and  will  proceed  to  describe,  the  mode 
in  which  I  embodied  them  for  practical  use  at  the  time  of 
filing  the  application  for  my  original  patent.  Figure  1  rep- 
resents a  front  view  of  the  bottle  stopping  devices  in  the  posi- 
tions severally  occupied  by  them  when  the  bottle  is  closed. 
Fig.  2  is  a  vertical  transverse  section  of  parts  of  the  same. 
Fig.  3  is  a  side  view  of  the  devices,  showing  the  compound 
stopper  disengaged  from  the  bottle-mouth,  but  still  con- 
nected with  the  bottle.  The  compound  stopper  represented 
in  the  said  drawing  is  composed  of  the  rigid  cap  piece  £  and 
the  elastic  member  D,  which  is  made  of  rubber  or  other 
elastic  material.  The  elastic  member  D  has  the  form  of  a 
disk,  of  small  thickness  compared  with  its  diameter,  so  that 
it  is  flexible,  and  may  readily  bend  to  conform  to  the  form 
which  may  be  given  to  the  cap  piece.  It  is  also  constructed 
with  a  central  shank  or  stem,  e,  which  is  perforated  trans- 
versely near  its  upper  end,  so  that  a  wire  may  be  passed 
through  it,  to  prevent  its  withdrawal  from  the  cap  piece  E, 
which  is  perforated  centrally  to  permit  the  stem  of  the  rubber 
disk  to  be  passed  through  it.  The  lower  surface  of  the 
disk  D  is  of  larger  diameter  than  the  opening  in  the  mouth 
of  the  bottle  to  which  said  disk  is  to  be  applied.  The 
compound  stopper  composed  of  the  rigid  cap  piece  and  elastic 
member  is  connected  with  the  bottle  by  means  of  a  lever,  B, 
and  yoke,  C,  which  are  connected  with  each  other,  with  the 
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bottle,  and  with  the  compound  stopper,  by  pivotal  connec- 
tions, so  as  to  permit  the  lever,  yoke  and  stopper  to  be  tarned 
relatively  to  the  bottle  and  to  each  other,  for  the  purpose  of 
forcing  the  compound  stopper  downward,  to  close  the  mouth 
of  the  bottle  with  the  force  incidental  to  the  power  of  the 
lever,  but,  also,  to  maintain  the  connection  between  the  com- 
pound stopper  and  the  bottle  when  the  latter  is  opened,  in 
which  case  the  compound  stopper  is  still  linked  to  the  bottle 
through  the  lever  and  yoke.  The  pivotal  connection  be- 
tween the  yoke  C  and  the  lever  B  is  formed  by  the  bent  ends 
of  the  yoke  entering  eyes,  J,  J,  of  the  lever  B.  The  pivotal 
connection  by  means  of  which  the  connected  lever  and  yoke 
are  held  to  the  bottle  is  formed  by  the  bent  ends  of  the  lever 
entering  as  pivots  into  the  eyes,  a',  6^',  of  a  band,  a,  which  is 
secured  to  the  exterior  of  the  bottle  neck,  and  the  pivotal 
connection  by  which  the  connected  yoke  and  lever  are  held 
to  the  compound  stopper  is  formed  by  the  central  part  of  the 
yoke,  which  passes  through,  and  turns  as  a  pivot  in,  the  trans- 
verse perforation  of  the  stem  e.  The  yoke  C  is  constructed 
to  straddle  the  bottle-mouth,  and  the  lever  B  is  constructed 
of  yoke  form,  to  straddle  the  bottle-neck,  one  set  of  the 
pivotal  connections  being  at  its  ends,  while  another  is  inter- 
mediate between  its  ends  and  its  handle  end,  d.  The  inter- 
mediate pivotal  connection  is  at  a  safScient  distance  from  the 
end  pivotal  connection,  and  from  the  hiandle  end  of  the  lever, 
and  so  placed,  that,  when  the  lever  has  been  turned  against 
the  bottle,  to  the  position  to  hold  the  compound  stopper  so 
that  it  closes  the  bottle-mouth,  the  intermediate  pivotal  con- 
nection is  at  that  time  turned  past  the  vertical  plane  passing 
through  the  pivotal  connections  with  the  bottle  and  with  the 
compound  stopper,  and  the  compound  stopper  is  thereby 
locked  in  its  closed  position,  as  represented  at  fig.  2.  The 
closing  of  the  bottle  is  performed  by  guiding  the  stopper  by 
hand  to  the  bottle-mouth,  with  the  elastic  member  beneath 
the  cap  piece,  and  by  turning  tlie  lever  downward  and  inward, 
or  toward  the  bottle,  to  its  locked  position.  The  opening  of 
the  bottle  is  performed  by  turning  the  lever  outward  or 
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away  from  the  bottle,  so  as  to  raise  and  liberate  the  compound 
stopper,  which  may  then  be  further  moved  by  hand."     There 
are  nine  claims  in  the  re-issue,  as  follows :  "  1.  The  combina- 
tion, substantially  as  before  set  forth,  of  the  compound  stop- 
per, the  yoke,  the  lever,  and  the  supporting  device  on  the  bot- 
tle, by  means  of  three  pivotal  connections,  upon  which  the 
said  members  can  be  turned  relatively  to  each  other  without 
disconnecting  either  one  from  the  other.    2.  The  combina- 
tion, substantially  as  before  set  forth,  of  the  compound  stop- 
per, the  lever  and  the  yoke,  by  means  of  two  pivotal  connec- 
tions, upon  which  the  said  three  members  can  be  turned  rel- 
atively to  each  other  without  disconnection,  and  the  pivotal 
connection  of  the  lever  to  the  bottle,  substantially  as  set 
forth.     3.  In  combination  with  a  bottle,  the  flexible  elastic 
stopper  disk,  whose  lower  surface  is  larger  than  the  opening 
in  the  mouth  of  the  bottle,  and  which  is  provided  vdth  an  up- 
wardly projecting  stem  or  shank,  substantially  as  before  set 
forth.     4.  The  combination  of  a  perforated  rigid  cap  piece 
with  the  flexible  elastic  stopper  disk  whose  lower  surface  is 
larger  than  the  opening  in  the  mouth  of  the  bottle,  and  which 
is  constracted  with  a  stem  of  reduced  diameter,  said  stem 
being  passed  into  the  perforation  of  the  cap  piece,  substan- 
tially as  before  set  forth.     6.  The  combination  of  the  perfo- 
rated rigid  cap  piece  and  the  flexible  elastic  stopper  disk,  con- 
structed with  a  laterally  perforated  stem,  through  which  a 
wire  is  passed  above  said  cap  piece,  to  confine  said  cap  piece 
to  said  disk,  substantially  as  specified.     6.  The  combination, 
substantially  as  before  set  forth,  of  the  fiexible  elastic  stopper 
disk,  constructed  with  a  perforated  stem,  the  perforated  cap 
piece  and  the  yoke,  which  is  passed  transversely  through  the 
said  stem  for  the  purpose  of  preventing  the  withdrawal  there- 
of from  the  cap  piece.     7.  The  combination,  substantially  as 
before  set  forth,  of  the  yoke  and  the  lever,  which  are  directly 
connected  one  with  the  other  by  a  pivqtal  connection,  the 
lever  being  constructed  with  end  pivots  to  enable  it  to  be  con- 
nected pivotally  with  the  supporting  device  on  the  bottle.     8. 
The  eccentric  lever  B,  made  with  two  pivotal  connections,  the 
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one  joining  it  to  the  bottle,  the  other  to  the  pivoted  stopple, 
80  that,  by  vibrating  said  lever  on  its  connection  with  the  bot- 
tle, it  will  carry  the  stopple  towards  or  away  from  said  bottle, 
sabstantially  as  specified.  9.  The  combination  of  the  pivoted 
bottle  stopper  with  the  yoke  C,  neck  ring  a,  and  eccentric 
lever  B,  the  said  yoke  and  eccentric  lever  being  pivoted  to- 
gether and  arranged  so  that  the  stopper  is  forced  into  the  bot- 
tle by  swinging  the  handle  part  of  the  lever  against  the  side 
of  the  bottle,  substantially  as  herein  shown  and  described." 

(1.)  The  bill  alleges  that  the  defendants  have,  "jointly 
and  connectively,  and  also  separately,"  used  and  sold  bottle 
stoppers  containing  the  patented  invention.  The  answer  ad- 
mits that  the  defendant  Fritz  HoUender  has  used  bottle  stop- 
pers containing  the  patented  invention,  as  a  member  of  the 
firm  of  HoUender  &  Co.,  composed  of  himself  and  Emil  Hol- 
lender  It  avers  that  the  defendant  WilUam  HoUender  has 
been  book-keeper  and  salesman  of  said  firm.  It  admits  that 
the  defendant  WLUiam  HoUender  has  sold  bottle  stoppers 
containing  the  patented  invention,  on  his  individaal  account, 
and  not  in  connection  with  the  other  defendant,  or  with  the 
firm  of  HoUender  &  Co.  Although  no  joint  sale  or  use  is 
shown,  yet  as  the  biU  is  framed  to  recover  for  separate  in- 
fringements, and  was  not  demurred  to  on  that  ground,  and 
the  case  has  gone  on  under  that  issue,  the  plaintiffs  can  main- 
tain this  suit  as  a  suit  against  each  defendant  separately.  It 
is  shown  by  the  proofs,  that  the  defendant  Fritz  HoUender 
osed  stoppers  like  plaintiffs'  Exhibit  No.  8 ;  that  the  defend- 
ant WiUiam  HoUender  sold  like  stoppers ;  and  that  the  -de- 
fendant Fritz  HoUender  has  made,  used  and  sold  stoppers  like 
plaintiffs'  Exhibit  No.  11.  This  makes  it  necessary  to  deter- 
mine whether  Exhibits  Nos.  8  and  11  infringe  the  plaintiffs' 
re-issue. 

Exhibit  No.  8  is  identical  in  construction  with  the  draw- 
ings of  the  plaintiff^'  re-issue.  It,  therefore,  infringes  aU  the 
claims. 

In  Exhibit  No.  11,  there  is  a  compound  stopper,  made  of 
a  rigid  annular  cap,  and  an  elastic  disk  intervening  between  it 
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and  the  bottle-mouth ;  a  yoke  or  bail  straddling  the  bottle- 
mouth  and  fierving  to  connect  the  stopper  with  the  bottle, 
even  when  the  stopper  is  out  of  the  bottle-mouth ;  a  lever 
connected  with  the  yoke,  and  by  means  of  which  the  stopper 
is  forced  down  and  compressed  to  close  the  bottle-mouth 
tightly ;  and  the  lever  and  the  yoke  are  connected  with  each 
other,  with  the  bottle  and  with  the  stopper,  by  pivotal  connec- 
tions, so  as  to  permit  the  lever,  the  yoke  and  the  stopper  to 
be  turned  relatively  to  the  bottle  and  to  each  other,  so  as  to 
force  the  stopper  down  to  close  the  mouth  of  the  bottle  with 
the  force  incidental  to  the  power  of  the  lever.  In  the  plaint- 
iffs' re-issue,  the  neck  band  is  pivoted  to  the  lever,  the  lever 
to  the  yoke,  and  the  yoke  to  the  stopper.  In  Exhibit  No.  11, 
the  neck  band  is  pivoted  to  the  yoke,  the  yoke  to  the  lever, 
and  the  lever  to  the  stopper.  In  both  there  are  four  ele- 
ments, the  neck  band,  tlie  yoke,  the  lever  and  the  stopper, 
each  connected  to  one  of  the  other  three  by  a  pivotal  connec- 
tion, there  being  three  pivotal  connections.  The  neck  band 
and  the  stopper  are  in  the  same  place  in  both  structures, 
each  at  one  end  of  the  series  of  four.  The  places  of  the 
yoke  and  the  lever  are  transposed  in  the  two  structures.  In 
the  plaintiffs',  the  lever  is  next  to  the  neck  band,  and  the 
yoke  is  next  to  the  stopper.  In  Exhibit  No.  11  the  yoke  is 
next  to  the  neck  band,  and  the  lever  is  next  to  the  stopper. 
But  this  is  the  only  difference,  and  it  is  no  difference  of  sub- 
stance in  respect  to  the  invention  and  to  the  mode  of  opera- 
tion of  the  combination  of  the  four  elements,  in  its  entirety, 
as  such  combination  exists  in  both  structures.  That  is  the 
combination  covered  by  the  first  claim  of  the  re-issue.  The 
same  considerations  show  that  the  combination  covered  by 
the  second  claim  of  the  re-issue  exists  in  Exhibit  No.  11.  Ex- 
hibit No.  11  is  known  as  the  Vom  Hofe  stopper. 

(2.)  The  answer  sets  up  that  the  re-issue  covers  more  than 
was  described  in  the  specification  of  the  original  patent,  and 
is  not  for  the  same  invention.  There  is  no  evidence  to  this 
effect,  and  there  does  not  appear  to  be  any  ground  for  the  as- 
sertion. 
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(3.)  The  answer  avers  that  the  plaintiffs'  bottle  stopper 
was,  before  De  Qnillf eldt  applied  for  his  patent,  invented  by 
one  Emil  HoUender,  or  by  him  jointly  with  De  Qaillfeldt, 
and  not  by  De  Qaillfeldt  alone.  The  patent  was  applied  for 
November  30th,  1874.  Prior  to  that,  and  on  November  24th, 
1874,  De  QnilKeldt  and  Emil  HoUender  executed  an  agree- 
ment in  writing,  under  seal,  as  follows :  ^'  This  agreement 
and  license,  made  this  24th  day  of  November,  1874,  by  and 
between  C.  De  Quillf eldt  of  the  first  part,  and  Emil  HoUen- 
der of  the  second  part,  witnesaeth,  that  whereas  invention 
made  by  C.  De  Quillfeldt,  party  of  the  firet  part,  for  which 
application  has  been  made  this  day  to  secure  letters  patent 
of  the  United  States  of  America,  for  an  improved  '*  bottle  stop- 
per lock;"  and,  whereas,  the  party  of  the  second  part,  Emil 
HoUender,  desire  to  aquire  license  and  priviledge  with  exclu- 
sive right  to  manufacture  and  seU  said  bottle  stopper  lock,  in 
consideration  whereof  he  agreed,  first,  to  pay  C.  De  QuiU- 
f eldt,  party  of  the  first  part,  the  sum  of  seventy-five  ($75)  dol- 
lars, cash  in  hand,  receipt  of  which  is  acknowledged  below, 
and  pay  aU  charges  for  letters  patent  appUcation ;  second,  the 
party  of  the  second  part  also  agree  to  pay  the  party  of  the 
first  part  a  royalty  of  five  per  cent.  (5)  on  each  and  aU  such 
stopper  locks,  at  the  value  of  four  (4)  cents  apiece,  for  a 
period  of  seventeen  years  from  date ;  third,  the  party  of  the 
second  part  further  agree  to  use  due  diligence  and  exertion  in 
making  known  said  bottle  stopper,  and  in  keeping  the  mar- 
ket f uUy  supplied,  to  the  best  of  his  abUity ;  fourth,  any  ex- 
tra service  rendered  on  the  part  of  party  of  the  first  part,  in 
favor  of  the  party  of  the  second  part,  after  this  date,  wiU  not 
be  included  in  the  above  agreement."  Emil  HoUender  be- 
came the  subscribing  witness  to  the  specification  signed  by  De 
Quillfeldt  on  his  application  for  the  patent.  On  the  9th  of 
February,  1875,  EmU  HoUender,  not  having  paid  the  $75  to 
De  QuiUf eldt,  De  QuiUfeldt  repaid  to  EmU  HoUender  $60, 
which  the  latter  had  paid  as  expenses  of  obtaining  the  patent, 
and  the  latter  gave  up  to  the  former  his  copy  of  said  agree- 
ment, and  they  regarded  it  as  canceUed.     On  the  10th  of 
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February,  1875,  De  Quillfeldt  assigned  to  Karl  Hutter,  one 
of  the  plaintiffs,  all  his  right,  title  and  interest  in  and  to  the 
patent.  On  the  11th  of  February,  1875,  Emil  Hollender 
executed  to  De  Quillfeldt  a  general  release  of  all  claims  and 
demands,  ^^  particularly  releasing  all  claims  which  I  may  have 
by  reason  of  a  certain  agreement  entered  into  between  my- 
self and  C.  De  Quillfeldt,  on  the  24th  day  of  November,  1874, 
for  the  sole  manufacture  and  sale  of  the  improved  *  bottle 
stopper  lock,'  invented  by  said  C.  De  Quillfeldt."  As  a  con- 
sideration for  the  execution  of  that  release,  Hutter,  who  was 
advised  that  he  ought  to  obtain  from  Emil  Hollender  a  pa- 
per to  secure  his  title,  paid  to  Emil  Hollender  $150,  and  they 
executed  an  agreement,  under  seal,  of  which  the  following  is 
a  copy,  on  the  13th  of  February,  1875 :  "  This  agreement, 
made  and  entered  into  this  thirteenth  day  of  February,  1875, 
between  Karl  Hutter,  party  of  the  first  part,  and  Emil  Hol- 
lender, party  of  the  second  part,  witnesseth :  1.  That  whereas 
the  said  party  of  the  first  part  has  purchased  from  a  certain 
0.  De  Quillfeldt,  a  certain  patent  for  ^bottle  stopper,'  and  the 
said  party  of  the  second  part  has  had  an  interest  therein, 
now,  therefore,  it  is  agreed  by  and  between  the  parties  hereto, 
that  the  said  party  of  the  first  part  hereby  allows  and  privi- 
leges the  said  party  of  the  second  part  to  use  the  said  patent 
and  manufacture  of  the  said  stoppers,  as  many  as  he,  the  said 
party  of  the  second  part,  may  need  and  use  for  his  own  pro- 
per business,  to  the  amount  of  one  hundred  gross  a  year.  2. 
For  which  consideration,  as  above  stated,  the  said  party  of 
the  second  part  waives  all  further  interest  in  said  patent." 

Notwithstanding  the  state  of  facts  appearing  by  the  fore- 
going papers,  the  sole  invention  by  Emil  Hollender  or  the 
joint  invention  by  him  and  De  QuilKeldt  is  insisted  on. 
This  is  based  on  testimony  given  by  Emil  Hollender.  But  it 
is  shown,  by  absolute  and  entirely  clear  proof,  that  De  Quill- 
feldt was  the  inventor  and  the  sole  inventor.  An  erroneous 
view  is  taken  of  the  testimony  of  Goepel.  He  does  not  say 
that  De  Quillfeldt  and  Emil  Hollender  each  said  that  they  in- 
vented it  jointly.    He  says,  that,  "  on  inquiring  who  was  the 
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inventor,  they  both  repMed  they  had  invented  it."  Tins 
means  that  each  said  ^^  I  am  the  inventor."  This  is  what 
Emil  HoUender  himself  says  was  said  to  Goepel. 

(4.)  The  answer  sets  up,  that,  while  the  defendant  Fritz 
HoUender  was  carrying  on  the  business  of  bottling  and  sell- 
ing ales,  beer,  &c.,  under  the  name  of  HoUender  &  Co., 
Emil  HoUender  became  a  partner  with  him,  under  the  name 
of  HoUender  &  Co.;  that  EmU  HoUender  at  that  time 
held  said  agreement  of  February  13th,  1875 ;  that,  when 
Emil  HoUender  became  a  member  of  the  firm  of  HoUender 
&  Co.,  he  put  into  it,  as  his  share  of  the  capital  stock,  the 
right  to  use  the  said  bottle  stoppers,  so  granted  to  him  by 
Hutter,  and  that  the  only  use,  by  the  firm  of  HoUender  & 
Co.,  of  the  patented  bottle  stoppers,  was  a  use  by  virtue  of 
the  said  right ;  that  the  said  firm  of  HoUender  &  Co.  thus 
has  the  right  to  use  the  patented  stoppers  to  the  extent  of 
one  hondred  gross  ]>er  year ;  and  that  such  use  has  never 
been  to  that  extent. 

On  the  13th  of  February,  1875,  Emil  HoUender  had  a 
bottUng  business  of  his  own.  He  gave  it  up  in  April, 
1877.  October  1st,  1877,  he  made  an  arrangement  with  his 
brother,  the  defendant  Fritz  HoUender,  whereby  the  latter 
was  to  pay  Emil  3  cents  for  every  24  stoppers  made  under 
the  patent,  each  time  the  24  were  used.  The  business  con- 
sisted in  selUng  beer  and  ale  in  the  bottles  which  had  the 
stoppers,  the  bottles  and  the  stoppers  not  being  sold,  but  be- 
ing returned,  and  the  bottles  refilled  and  sent  out  again.  The 
evidence  shows  that  EmU  was  not  a  partner  with  Fritz  in  the 
bosinesa  He  had  nothing  at  risk  in  it.  His  profits  or  losses 
did  not  depend  on  the  risks  of  the  business.  Fritz  paid  him 
the  3  cents  on  every  24  bottles,  without  reference  to  whether 
the  actual  profit  was  more  or  less,  or  anything.  The  3  cents 
was  arrived  at  by  figuring  that  the  profit  on  every  24  bottles 
of  ale  or  beer  would  be  6  cents  net,  and  Emil  was.  to  have  3 
cents  for  every  24  bottles  sold.  But  this  did  not  make  him 
a  partner.  The  use  of  the  stoppers  was  not  a  use  of  them  by 
Emil  "  for  his  own  proper  business."    It  was  a  sub-Ucense  by 
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Emil,  which  was  not  authorized  by  the  agreement.  In  jSwft- 
her  Co.  V.  Ooodyear^  (9  WaUdcej  788,  799,)  a  person  was  li- 
censed to  use  Goodyear^s  invention  for  a  certain  purpose,  "  at 
his  own  establishment,  but  not  to  be  disposed  of  to  others  for 
that  purpose,  without  the  consent  of"  Goodyear.  The  Court 
says  of  this  license,  that  it  authorizes  the  person  to  use  it 
himself,  and  gives  him  no  right  to  authorize  others  to  use  it 
in  conjunction  with  himself,  or  otherwise,  without  the  con- 
sent of  Goodyear,  and  that  it  was  to  be  used  at  his  own  estab- 
lishment, and  not  at  one  occupied  by  himself  and  others.  In 
the  absence  of  affirmative  authority  to  Emil  Hollender  to 
dispose  of  the  license  to  others,  or  to  allow  it  to  be  availed  of 
by  others,  it  must  be  read  as  if  it  forbade  a  disposition  of  it 
to  others.  Enabling  Fritz  Hollender  to  make  part  or  the 
whole  of  a  profit  of  3  cents  on  21  bottles,  by  using  stoppers 
under  the  license,  was  dealing  with  the  license  in  a  way  not 
authorized.  In  Troy  Iron  wad  Nail  Factory  v.  Coming^  (14 
Howard^  193,  216,)  it  is  said,  that "  a  mere  license  to  a  party, 
without  having  his  assigns  or  equivalent  words  to  them, 
showing  that  it  was  meant  to  be  assignable,  is  only  the  grant 
of  a  personal  power  to  the  licensee,  and  is  not  transferable  by 
him  to  another." 

(5.)  A  patent  granted  by  the  United  States,  July  17th, 
1855,  to  Jules  Jeannotat,  for  an  '^  improvement  in  bottle  fas- 
tenings," is  set  up  in  the  answer  and  put  in  evidence,  on  the 
qnestion  of  novelty.  But  no  witness  on  either  side  gives  any 
testimony  in  regard  to  it,  in  this  suit.  I  have  examined  it, 
however,  and  for  the  reasons  assigned  in  the  decision  made 
herewith,  in  the  snit  of  the  same  plaintiffs  against  Yom  Hof e, 
am  of  opinion  that  it  has  no  bearing  in  favor  of  the  defend- 
ants in  this  snit. 

(6.)  It  remains  to  consider  but  one  more  defence,  and 
that  is  the  alleged  prior  invention  of  one  Otto.  That  Otto 
made,  and  made  some  use  of,  prior  to  the  invention  of  De 
Quillfeldt,  a  structure,  the  identical  original  of  which,  and  the 
bottle  to  which  it  was  applied,  less  a  round  piece,  cut  from  a 
piece  of  India  rubber  hose,  and  tacked  by  a  tack  on  the  cen- 
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ire  of  the  diameter  of  the  lower  faoe  of  the  wooden  stopper, 
are  now  produced,  is,  I  think,  established  by  the  evidence. 
That  strocture  is  "  Defendant's  Exhibit  Otto  bottle  stopper, 
Oct.  21st,  1879."  It  has  an  arrangement  of  neck  band, 
lever,  yoke«  and  rigid  upper  part  of  stopper,  with  three  piv- 
otal connections,  which,  if  the  whole  stopper  had  been  a 
perfect  compound  stopper,  as  the  stopper  of  the  plaintiffs' 
patent  is,  composed  of  substantiallj  snch  an  elastic  part  as 
said  patent  shows,  with  such  rigid  upper  part,  and  if  the 
whole  combination  of  compound  stopper,  yoke,  lever  and 
neck  band,  had  been  capable  of  operating  in  the  way  the 
combination  set  forth  in  the  first  claim  of  the  plaintiffs'  re- 
issue operates,  to  produce  effectively  the  results  produced  by 
that  combination,  would  have  been  an.  anticipation  of  that 
daim  and  of  the  second  claim.  The  rule  laid  down  by  the 
Supreme  Court  in  Coffin  v.  Ogden  (18  Wallace,  120,  124),  is 
as  follows :  "  The  invention  or  discovery  relied  upon  as  a  de- 
fence must  have  been  complete,  and  capable  of  producing 
the  result  sought  to  be  accomplished,  and  this  must  be  shown 
by  the  defendant.  The  burden  of  proof  rests  upon  him,  and 
every  reasonable  doubt  should  be  resolved  against  him.  If 
the  thing  were  embryotic  or  inchoate ;  if  it  rested  in  specula- 
tion or  experiment ;  if  the  process  pursued  for  its  develop- 
ment had  failed  to  reach  the  point  of  consummation,  it  can- 
not avail  to  defeat  a  patent  founded  upon  a  discovery  or 
invention  which  was  completed,  while  in  the  other  case  there 
was  only  progress,  however  near  that  progress  may  have  ap- 
proximated to  the  end  in  view.  The  law  requires  not  con- 
jecture but  certainty.  If  the  question  relate  to  a  machine, 
the  conception  must  have  been  clothed  in  substantial  forms, 
which  demonstrate  at  once  its  practical  efficacy  and  utility. 
{Beid  V.  Cutler^  1  Story,  690.)  The  prior  knowledge  or  use 
by  a  single  person  is  sufficient.  The  nimiber  is  immaterial, 
{Bedford  v.  Hunt,  1  Mason,  302.)  Until  his  work  is  done, 
the  inventor  has  given  nothing  to  the  public." 

Otto  kept  a  beer  saloon.    He  made  only  one  such  struc- 
ture.   He  put  it  upon  a  bottle.    He  put  beer  into  the  bottle 
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and  had  the  bottle  and  Btructure  in  his  saloon.  It  was  seen 
by  many  persons  who  saw  what  it  was  and  worked  it,  so  far 
as  it  was  capable  of  being  worked.  Glasses  of  beer  were 
poured  out  of  the  bottle  for  customers,  and  it  was  refilled. 
Otto  says  he  used  the  structure  and  bottle  in  his  saloon  from 
two  to  three  times  a  week,  and  about  two  years.  Although 
he  sold  beer  in  bottles  to  be  taken  away  from  his  saloon  and 
opened  elsewhere,  bottles  with  corks,  as  he  says,  he  never 
sent  this  bottle  and  structure  away  from  his  saloon.  Before 
he  made  this  structure,  he  had,  he  says,  seen  bottles  with  a 
patented  stopper  of  one  Schlesting,  which  had  a  compound 
stopper,  composed  of  a  rigid  top  piece  and  an  elastic  member, 
and  was  opened  and  closed  by  means  of  a  separate  lever  or 
piece  of  iron.  But  he  says  he  did  not  procure  the  Schlesting 
stopper,  and  for  the  reason,  as  he  says,  that  he  used  to 
send  out  beer  in  bottles,  and  would  have  to  give  to  each  cus- 
tomer a  piece  of  iron  to  open  the  bottle,  which  was  liable  not 
to  be  returned,  and  he  says  that  for  this  reason  he  tried  to 
make  a  stopper  that  would  suit  him  better.  Yet  the  new 
structure  could  not  have  been  a  satisfactory  one  to  be  used 
for  the  purpose  of  replacing  corks,  or  in  lieu  of  adopting 
the  Schlesting  stopper,  and  to  be  sent  out  with  bottles  of  beer, 
or  Otto  would  have  had  more  of  them  made,  and  would  have 
put  them  to  the  use  of  transportation.  The  original  specifi- 
cation of  De  Quillfeldt  says  that  his  stopper  is  to  close  bottles 
in  a  "  secure  "  manner,  as  well  as  in  a  quick  and  convenient 
manner,  and  that,  when  closed,  the  "  stopper  is  sealed  so 
firmly  on  the  bottle  that  no  accidental  detachment  in  hand- 
ling is  possible."  The  re-issue  says  that  the  bottle-mouth  is 
** securely  closed,'' and  "tightly"  closed.  It  is  not  shown 
that  this  structure  of  Otto's  closed  the  bottle-mouth  securely 
or  tightly.  Unless  this  was  done  the  structure  was  useless. 
The  evidence  on  this  subject  is  entirely  wanting.  Otto  says 
that  he  used  the  structure  in  his  saloon,  and  that  it  worked 
"  good."  He  gives  this  account  of  the  way  in  which  he  used 
the  structure  in  his  saloon :  "  I  filled  the  bottle  with  Eoches- 
ter  beer.    I  used  to  pour  out  one  glass  from  it  to  a  customer, 
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and  enclosed  it  again  and  placed  it  on  the  table.  Either  they 
would  pour  out  the  second  glass  themselves,  or,  if  they 
oouldnH  open  it,  I  would  show  it  to  them  and  pour  out  a  sec- 
ond glass  too.  Then,  when  I  bottled  beer  again  I  tilled  it 
again,  and  sold  it  as  before."  This  structm'e  he  says  he  so 
used  for  two  years  from  the  spring  of  1874.  For  three  years 
from  1876  it  stood  unused  under  his  counter.  Sometime  in 
1879,  the  piece  of  india  rubber  on  the  stopper  havipg  before  that 
time  been  lost  from  it,  but  when  or  where  does  not  appear,  the 
bottle  and  what  remained  of  the  structure,  in  the  state  in  which 
they  are  now  presented,  were  put  into  an  old  trunk  out-of-doors, 
under  stairs  leading  from  the  saloon  to  the  yard,  with  other 
bottles  for  which  he  says  h^  had  no  use,  and  which  he  placed 
in  the  same  trunk  at  the  same  time.  There  it  remained  until 
September,  1879,  when  the  defendant  Fritz  HoUender  acci- 
dentally learned  about  it  from  Otto.  Fortenbach  says  that 
Otto  had  Schlesting  stoppers,  and  opened  them  with  a  sepa- 
rate lever,  before  he,  Fortenbach,  saw  the  Otto  stopper  at 
Otto's  saloon  in  the  spring  of  1874 ;  and  that  Otto  then  said  to 
him,  in  reference  to  the  latter,  that  it  was  handier  than  using 
the  separate  lever.  It  undoubtedly  was,  and  the  new  stopper 
was  one  to  instantly  replace  corks  and  the  Schlesting  stopper, 
if  a  complete  and  perfect  stopper,  capable  of  closing  the  bot- 
tle securely  and  tightly,  for  handling  and  transportation. 
Otto  was  a  locksmith  and  had  a  locksmith's  shop  on  his  prem- 
ises, and  with  the  same  tools  with  which  he  had  made  this 
structure  he  could  have  readily  made  others  like  it,  if  this 
were  a  successful  bottle  stopper  in  the  sense  above  stated. 
All  that  Fortenbach  says  about  it  is,  that,  according  to  his 
judgment,  it  worked  well.  Kern  says  it  worked  well,  and 
was  better  than  all  the  corks  they  had  before,  and  that  before 
they  had  it  they  had  nothing  but  corks,  Kjause  says  that  it 
seemed  to  operate  "good."  Giebner  says  that  it  operated 
"  quite  well,"  and  that  the  rubber  closed  it  "  quite  well."  The 
above  is  all  there  is  from  the  witnesses  who  saw  the  structure 
that  gives  any  idea  as  to  the  effectiveness  of  the  stopper. 
The  evidence  is  wholly  defective  and  insufficient.    But,  be- 
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sides,  the  testimony  as  to  a  trial  now  of  a  structure  made  on 
the  part  of  the  plaintiffs  as  nearly  as  possible  like  the  original 
structure,  with  a  disk  of  rubber  slightly  thinner  and  rather 
more  flexible  than  the  rubber  disk  which  Otto  says  he  us^,  and 
the  testimony  as  to  the  appearances  visible  in  and  absent  from 
Otto's  structure,  as  bearing  on  the  question  of  the  strain  to 
which  it  has  been  subjected,  and  the  testimony  as  to  Exhibits 
A  and  B,  introduced  by  the  defendants  as  duplicates  made  now 
of  Otto's  structure,  and  my  own  examination  of  that  structure, 
in  connection  with  all  the  evidence  before  alluded  to,  and 
with  the  whole  testimony  in  the  case,  lead  to  the  conclusion 
that  Otto's  structure  was  not  an  anticipation  of  the  De  Quill- 
feldt  invention.  If  it  had  the  use  which  Otto  says  it  had,  it 
never  was  subjected  to  the  strain  necessary  to  close  the  bottle 
securely  and  tightly,  sufficient  for  handling  and  transporta- 
tion, and  it  amounted  only  to  an  experiment,  which  was 
abandoned.  The  whole  evidence  shows  that  it  must  fall  into 
the  rank  of  abandoned  experiments.  To  no  one  of  those  who 
saw  it,  nor  to  Otto  himself,  did  it  suggest  the  idea  of  being  a 
stopper  which  was  fit  to  use  on  bottles  which  were  to  be  sent 
out  with  beer.  It  failed  to  do  so,  if  used  as  long  and  as  often 
as  Otto  says  it  was,  because  it  was  not  in  such  a  state  as  to 
close  the  bottle  securely  and  tightly.  It  failed  to  do  so  equal- 
ly, if  not  used  as  long  and  as  often  as  Otto  says  it  was.  The 
defendants  have  not  shown  that  the  invention  was  complete 
and  capable  of  producing  the  result  sought  to  be  accomplished, 
the  result  accomplished  by  the  De  Quillfeldt  device-  The 
thing  was  inchoate  and  rested  in  experiment.  The  process 
pursued  for  its  development  failed  to  reach  the  point  of  con- 
summation. However  neariy  Otto  approximated  to  the  end 
in  view,  he  only  made  progress.  The  world  derived  no  ben- 
efit from  what  he  did.  The  recollection  of  it  was  stimulated  by 
the  success  of  De  Quillfeldt's  invention.  But  for  that,  Otto's 
structure  would  have  still  been  reposing  in  the  old  trunk  be- 
neath the  stairs,  forgotten  and  worthless.  The  substantial 
form  in  which  Otto  clothed  his  conception,  so  far  as  it  is  pre- 
served and  so  far  as  its  original  arrangement  and  operation 
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can  be  understood,  does  not  demonstrate  that  it  had  the  prac- 
tical efficacy  and  utility  which  characterize  the  De  QuilUeldt 
stopper.  Otto's  work  was  not  complete  and  he  gave  nothing 
to  the  public 

These  views  apply  to  all  that  there  was  in  Otto's  structure. 
It  was  a  unit.  It  was  an  abandoned  experiment  as  a  whole. 
It  cannot  affect  any  one  of  the  claims  of  the  plaintiffs' 
patent. 

There  must  be  a  decree  for  the  plaintiffs  for  an  account  of 
profits  and  an  ascertainment  of  damages  and  a  perpetual  in- 
janction,  in  accordance  with  tliis  decision,  with  costs. 


Arthv/r  F".  Briesen^  for  the  plaintiffs. 
George  H,  Yeaman^  for  the  defendants. 


Henbt  W.  Putnam  and  Earl  Hutteb 
William  Vom  Hofe.    In  Equtiy. 

The  re-iaraed  patent  to  Karl  Hntter,  considered  in  Putnam  t.  HoUender,  {ante^p, 
48,)  again  considered  on  the  qnestions  of  noyelty  and  infringement. 

Claims  1  and  9  of  said  re-issne  are  infringed  by  a  bottle  stopper  made  in  ac- 
cordance with  the  description  in  letters  patent  No.  167,141,  granted  to  Wil- 
liam Vom  Uofe,  August  24th,  1876,  for  an  "  improyement  in  bottle  stoppers." 

(Before  Blatobfosd,  J.,  Sonthem  District  of  New  York,  Febmary  10th,  1881.) 

Blatohford,  J.  This  suit  is  brought  on  re-issued  letters 
patent  granted  to  Karl  Hntter,  June  5th,  1877,  for  an  "  im- 
provement in  bottle  stoppers,''  the  original  patent  having 
been  granted  to  Charles  De  Quillfeldt,  as  inventor,  January 
5th,  1875.    This  is  the  same  re-issue  adjudicated  upon  in  the 
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suit,  decided  herewith,  of  the  same  plainti£b  against  Fritz 
Hollender  and  William  Hollender,  {ante,  p,  48.) 

(1.)  Tlie  infringing  stopper  in  this  suit,  known  as  Exhibit 
No.  1,  is  called  the  Vom  Hofe  stopper,  and  is  the  same  as 
Exhibit  No.  11  in  the  Hollender  suit.  It  is  shown,  in  this 
suit,  to  be  made  in  accordance  with  the  description  in  letters 
patent  granted  to  the  defendant  August  24th,  1875,  No.  167,- 
141,  for  an  '^  improvement  in  bottle  stoppers,"  the  application 
for  which  was  filed  July  30th,  1876.  The  application  for  the 
original  De  Quillfeldt  patent  was  filed  November  30th,  1874. 
It  is  alleged  in  this  case  that  the  defendant's  stopper  infringes 
the  Ist  and  9th  claims  of  the  plaintiffs'  re-issue.  In  the  Hol- 
lender suit  it  was  not  alleged  that  the  Vom  Hofe  stopper  in- 
fringed the  9th  claim.  It  was  alleged  that  it  infringed  the 
1st  and  2d  claims.  In  this  suit  it  is  not  alleged  that  it  in- 
fringes the  2d  claim.  The  question  as  to  its  infringement  of 
the  Ist  claim  was  very  fuLy  considered  in  the  decision  in  the 
Hollender  suit,  and  the  stopper  was  held  to  be  an  infringe- 
ment of  that  claim.  The  defendant's  stopper  contains  all 
the  elements  found  in  the  9th  claim  of  the  plaintiflEs' 
re-issue,  combined  in  substantially  the  same  way  and  hav- 
ing substantially  the  same  mode  of  operation.  The  9th 
claim  is  for  "  the  combination  of  ^the  pivoted  bottle  stop- 
per with  the  yoke  C,  neck  ring  a,  and  eccentric  lever  B, 
the  said  yoke  and  eccentric  lever  being  pivoted  together  and 
arranged  so  that  the  stopper  is  forced  into  the  bottle  by 
swinging  the  handle  part  of  the  lever  against  the  side  of  the 
bottle,  substantially  as  herein  shown  and  described."  The 
defendant's  stopper  has  the  combination  of  a  pivoted  bottle 
stopper,  composed  of  a  rigid  part  and  an  elastic  part,  a  yoke, 
a  neck  ring  and  an  eccentric  lever,  the  yoke  and  the  eccentric 
lever  being  pivoted  together  and  arranged  so  that  the  stopper 
is  forced  into  the  bottle  by  swinging  the  handle  part  of  the 
lever  against  the  side  of  the  bottle.  The  lever  in  the  two 
stoppers  is  eccentric  in  the  sense  of  that  word  as  used  in  the 
plaintifiB'  specification.  That  specification  says  that  the 
pivotal  connections  of  the  yoke  to  the  lever  are  so  placed 
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that  when  the  lever  has  been  turned  against  the  bottle  to  the 
position  to  hold  the  compound  stopper  so  that  it  closes  the 
bottle-mouth,  those    pivotal  connections    are  at  that  time 
turned  past  the  vertical  plane  which  passes  through  the 
pivotal  connections  of  the  lever  with  the  neck  band  and  the 
pivotal  connection  of  the  joke  with  the  compound  stopper,  so 
as  to  lock  the  compound  stopper  in  its  closed  position.    The 
specification  of  the  defendant's  patent  describes  a  like  eccen- 
tric action,  in  saying  that  when  the  lever  is  so  far  depressed 
as  to  come  against  the  bottle,  the  yoke  swings  beyond  the 
fnlcmm  pin  in  the  lugs,  on  which  the  lever  turns,  and  the 
lever  is  securely  retained  in  its  locking  position.    The  only 
difference  between  the  two  structures  in  this  respect  is,  that 
in  the  De  Quillfeldt  stopper  the  lever  pushes  the  lower  ends 
of  the  yoke  beyond  the  centre,  and  in  the  Vom  Hofe  stopper 
the  lever  pulls  the  middle  part  of  the  yoke  beyond  the  centre. 
But  this  difference  is  only  formal,  and  results  from  the  fact 
that  in  the  former  the  lever  is  pivoted  to  the  lower  ends  of 
the  yoke,  and  in  the  latter  it  is  pivoted  to  the  middle  part  of 
the  yoke.  There  is,  therefore,  an  infringement  of  the  9th  claim. 
(2.)  The  defendant  has  introduced  several  prior  patents 
on  the  question  of  novelty,  as  well  as  to  affect  the  construc- 
tion of  the  claims  of  the  plaintiffs'  re-issue.    There  are  the 
following  United  States  patents :  Jeannotat,  July  17th,  1856 ; 
Cronk,  March  19th,  1861 ;  Wiegand,  September  29th,  1863 ; 
Schlich,  September  5th,  1865 ;  Bobinson  and  Jenkins,  De- 
cember 11th,  1866 ;  and  Weber,  July  2d,  1867.     These  are 
the  following  English  patents :  Chains,  full  specification  filed 
March  7th,  1857 ;  Thompson,  full  specification  filed  Septem- 
ber 28th,  1867 ;  Michaelis,  full  specification  filed  March  11th, 
1873;  and  Thompson,  full  specification  filed  August  14th, 
1874.    In  view  of  such  bottle  stoppers  as  are  described  in 
the  foregoing  patents,  the  defendant,  by  expert  testimony, 
seeks  to  divide  bottle  stoppers  which  have  yokes  and  levers 
into  classes,  one  class  having  the  lever  between  the  bottle- 
neck and  the  yoke,  and  thus  drawing  the  yoke  down,  to 
which  class  the  De  Quillfeldt  is  assigned ;  another  daas  hav- 
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ing  the  lever  between  the  stopper  and  the  yoke,  and  thus 
drawing  the  yoke  up.  to  which  class  the  Vom  Hofe  stopper 
is  assigned.  These  prior  patents  are  adduced  as  showing  a 
lever  between  a  yoke  and  a  stopper,  and  a  lever  between  the 
bottle-neck  and  a  yoke,  and  as  showing,  in  each  form,  the 
eccentric  action  before  referred  to,  and  as  showing  a  combi- 
nation of  stopper,  lever,  yoke  and  neck  wire  still  connected 
together  and  to  the  bottle  after  the  bottle  is  unstoppered, 
and  capable  always  of  moving  relatively  to  each  other  with- 
out disconnection,  and  as  showing  a  compound  stopper  com- 
posed of  a  rigid  disk  and  an  elastic  disk.  On  what  is  found 
in  those  prior  patents  the  defendant  contends  that  the  plaint- 
iffs are  limited  to  a  lever  frame  the  fulcrum  of  which  is 
pivoted  to  the  neck  wire  of  the  bottle,  a  yoke  which  is 
pivoted  to  the  lever  frame  at  points  between  such  fulcrum 
and  the  handle  of  the  lever,  and  a  compound  stopper  which 
is  pivoted  to  the  yoke.  The  defendant  also  contends  that 
there  are  three  pivotal  connections  in  Jeannotat,  the  yoke  to 
the  neck  of  the  bottle,  the  lever  to  the  yoke,  and  the  lever  to 
the  stopper;  and  that  there  are  three  pivotal  connections 
between  certain  parts  in  Chains,  Michaelis,  Cronk  and  Bob- 
inson  and  Jenkins.  In  regard  to  Wiegand,  Schlich,  Weber, 
Thompson  of  1867,  Michaelis,  and  Thompson  of  1874,  the  de- 
fendant's expert  testi6es  that  he  does  not  consider  any  one  of 
them  an  anticipation  of  the  invention  described  in  the  De 
Quillfeldt  patent,  and  more  particularly  of  that  claimed  in 
the  first  claim  of  the  re-issue.  He  does  not  express  a  con- 
trary opinion  in  regard  to  Jeannotat,  Cronk,  Robinson  and 
Jenkins,  or  Chains.  In  regard  to  Jeannotat,  Cronk,  Robin- 
son and  Jenkins,  and  Chains,  the  plaintiffs'  expert  testifies 
that  he  does  not  find  in  any  one  of  them  any  of  the  devices 
secured  by  the  plaintiffs'  re-issue.  In  regard  to  Jeannotat  the 
plaintiffs'  expert  testifies  that  there  are  in  it  but  two  pivotal 
connections,  the  yoke  to  the  neck  band,  and  the  lever  to  the 
cap  piece  of  the  yoke,  and  no  pivot  between  the  stopper  and 
the  device  fop  applying  pressure,  and  no  eccentric  action,  and 
no  such  compound  stopper  as  De  Quillfeldt  has,  and  no  action 
of  the  lever  to  di'aw  tlie  stopper  out  of  the  bottle.    The  de- 
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fendanf  B  expert  states  that  in  Jeannotat  a  part  of  the  joke  is 
connected  with  the  stopper  by  pins  which  act  as  pivots,  but 
the  phiintiffs'  expert  does  not  concur  in  this  view,  and  he  is 
clearly  right,  because,  while  the  stopper  is  being  forced  to  its 
place  in  Jeannotat  there  is  no  pivotal  action  between  the 
stopper  and  the  yoke,  as  there  is  in  the  De  Qnillf  eldt  stopper, 
but  only  a  sliding  motion.  Nor  is  there  in  Jeannotat  any 
pivotal  connection  between  the  lever  and  the  stopper,  as 
there  is  in  the  defendant's  stopper.  In  regard  to  Cronk,  the 
plaintiffs'  expert  testifies  that  it  has  no  lever ;  that  it  has  not 
such  pivotal  connections  as  are  referred  to  in  the  De  Quill- 
feldt  patent ;  that  there  is  nothing  in  it  to  produce  a  locking 
action ;  and  that  the  stopper  is  not  pivoted  to  the  yoke.  In 
r^ard  to  Bobinson  and  Jenkins,  he  testifies  that  the  stopper 
is  not  pivoted  to  the  yoke.  In  regard  to  Chalus,  he  testifies 
that  there  are  but  two  pivots.  The  Jeannotat,  Cronk,  Robin- 
son and  Jenkins,  and  Chalus  patents  were  under  consideration 
on  final  hearing,  by  Judge  McKennan,  in  a  suit  before  him, 
on  the  plaintiffs'  re-issue,  against  Hammer  and  Sunderman, 
and  were  held  to  be  no  answer  to  the  suit.  The  stopper 
which  was  held  in  that  case  to  be  an  infringement  of  the  first 
claim  of  the  plaintiffs'  re-issue  appears  to  be  like  the  defend- 
ant's stopper  in  the  particulars  before  set  forth  in  which  that 
stopper  is  held  to  infringe  the  said  first  claim. 

The  defendant's  expert  is  of  opinion  that  the  defendant's 
stopper  does  not  contain  the  De  Quillfeldt  invention  because 
it  has  projections,  and  the  ends  of  the  lever  are  not  pivoted 
to  the  bottle-neck,  and  the  yoke  is  pivoted  to  the  neck  wire, 
and  the  yoke  is  not  pivoted  to  the  stopper,  and  the  lever  is 
not  pivoted  to  the  lower  ends  of  the  yoke.  These  views 
would  have  force  if  the  plaintiffs'  re-issue  were  required,  by 
the  prior  state  of  the  art,  to  be  limited  to  the  formal  modes 
of  construction  described.  But  De  Quillfeldt  is  shown  to 
have  been  the  first  person  to  combine  by  three  pivotal  con- 
nections the  four  elements  of  the  first  claim  of  the  plaintifls' 
re-issue,  in  a  combination  having  the  mode  of  operation  set 
forth  in  said  claim.    The  success  of  his  stopper  was  due  to 
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Bach  combination.  All  prior  stoppers  failed  of  the  result  for 
want  of  such  combination.  The  defendant  did  not  make  his 
stopper  in  the  infringing  form  until  after  he  had  seen  the 
constmction  and  operation  of  the  De  Quillfeldt  stopper. 
That  disclosed  the  necessity  of  three  pivotal  connections  be- 
tween the  fonr  elements  of  the  stopper.  This  was  the  foun« 
dation  idea,  and  makes  De  Qaillfeldt's  the  foundation  inven- 
tion. However  nearly  prior  inventions  approached,  they  did 
not  reach  success. 

(8.)  The  defendant  put  in  evidence  two  other  English 
patents,  one  to  Henry,  final  specification  filed  October  29th9 
1862,  and  one  to  Mennons,  final  specification  filed  October 
1st,  1868.  No  witness  for  the  defendant  gives  any  testimony 
as  to  anything  in  either  of  these  two  patents,  and,  therefore, 
they  cannot  receive  much  attention.  It  is  apparent,  from  the 
testimony  of  the  plaintifis'  expert,  that  they  do  not  affect  the 
plaintiffs^  re-issue. 

(4.)  It  is  contended  that  the  defendant  anticipated  De 
Quillfeldt  by  making,  in  1869,  a  stopper  like  Exhibit  P,  which 
he  then  exhibited  to  many  persons.  Only  one  was  then 
made.  It  disappeared,  and  nothing  more  was  done  about  it  till 
the  latter  part  of  1874,  when  one  was  made,  modified  into  a 
structure  like  P2,  and  Fritz  HoUender,  the  defendant  in  the 
Hollender  suit,  made  some  stoppers  like  P2.  In  the  form  of 
P2  Vom  Hofe  applied  for  a  patent  for  it  January  20th,  18Y5, 
and  a  patent  for  it  was  issued  to  him,  No.  163,553,  May  18th, 
1875.  The  stopper  did  not  operate  well,  and  then  the  stop- 
per Exhibit  No.  1  was  got  up  by  Vom  Hofe,  after  he  had 
seen  the  De  Quillfeldt  stopper.  The  reason  why  the  stopper 
P,  in  the  form  it  had  and  in  all  the  modified  forms  of  it  made 
by  Vom  Hofe,  and  in  the  form  shown  in  patent  No.  163,553, 
did  not  succeed  as  a  stopper,  was  because  of  the  difficulties  in 
it  which  were  remedied  in  Exhibit  No.  1,  and  which  r^ne- 
dies  were  first  applied  by  De  Quillfeldt  in  his  stopper.  All 
of  the  Vom  Hofe  stoppers,  until  Exhibit  No.  1,  had  a  slot  in 
the  plate  of  the  cam  instead  of  a  pivotal  connection  by  a  pin  in 
a  hole  which  is  not  a  slot,  so  that  there  was  a  play  to  the  lever 
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besides  the  taraing  motion  on  an  axis.  In  consequence  of 
that,  in  closing  the  stopper  in  Exhibit  P2,  it  would  sometimes 
fly  out,  as  Fritz  Hollender  says.  He  says,  that,  in  Exhibit 
No.  1,  that  is  not  the  case.  The  same  difficnlty  existed,  for 
the  same  reason,  in  Exhibit  P,  and  in  all  the  forms  of  the 
Yom  Hofe  stopper  before  Exhibit  ^o.  1.  The  slot  is  called 
''an  eccentric  slot"  in  patent  No.  163,553.  Its  existence 
made  the  action  of  the  stmctore  uncertain,  and  the  structure 
must  fall  within  the  category  of  an  incomplete  experiment 
towards  the  invention  of  De  Quillfeldt. 

(5.)  The  only  other  defence  insisted  on  in  this  case  is  the 
alleged  prior  invention  of  Otto.  That  has  been  considered 
fully  in  the  decision  in  the  Hollender  case. 

There  must  be  a  decree  for  the  plaintiffs  on  the  first  and 
ninth  claims  of  their  re-issne,  and  for  a  reference  in  the  usual 
form  as  to  profits  and  damages,  and  a  perpetual  injunction, 
with  costs. 

Arthur  V.  Briesen,  for  the  plaintiffs. 
John  Van  Santvoord,  for  the  defendant. 


Henbt  S.  McComb 
vs. 

9 

The  Chicago,  St.  Louis  and  New  Orleans  Kailroai)  Coh:- 
PANT  AND  William  H.  Osborn.    In  Equtft. 

lo  a  bill  in  equity  against  a  corporation,  an  officer  of  the  corporation  cannot 
be  joined  aa  a  defendant,  for  the  pnrpoae  of  a  diacoyery  of  matters  which 
were  not  within  his  knowledge  as  snch  officer,  or  learned  by  him  while  in  the 
service,  or  aa  a  member,  of  the  corporation,  or  of  matters  which  took  place 
before  the  corporation  was  formed,  or  in  which  it  had  no  part,  though  it  ap- 
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pears  that  through  other  sources  of  information  the  officer  happens  to  haye 
obtained  such  knowledge. 

(Before  Choatx,  J.,  Southern  District  of  New  York,  February  10th,  1881.) 

Choate,  J.  The  defendant  corporation,  having  brought 
a  suit  in  equity  against  this  plaintiff,  the  principal  object  of 
which  was  to  procure  a  decree  adjudging  void  certain  mort- 
gage bonds  of  the  Mississippi  Central  Eailroad  Company,  a 
corporation  formerly  owning  a  railroad  now  belonging  to  the 
defendant  corporation,  this  plaintiff  had  leave  of  the  Court  to 
file  a  cross  bill.  In  his  cross  bill  the  plaintiff  joined  as  a  defend- 
ant, for  the  purposes  of  discovery,  the  defendant  Osbom,  the 
president  of  the  defendant  corporation.  One  of  the  defences 
set  up  in  the  cross  bill  is,  that  the  title  of  the  defendant  cor- 
poration to  its  railroad  is  derived  through  the  foreclosure  of 
a  subsequent  mortgage  thereon ;  that,  by  the  terms  of  the 
mortgage  so  foreclosed,  and  also  by  the  provisions  of  an  agree- 
ment entered  into  by  the  bondholders  under  said  foreclosed 
mortgage,  made  shortly  before  the  foreclosure,  and  which,  by 
consent  of  all  the  parties  to  the  foreclosure,  and  by  order  of 
the  Court,  was  embodied  in  and  made  part  of  the  decree  of 
foreclosure,  the  cause  of  action,  if  any,  existing  against  this 
plaintiff,  by  virtue  whereof  the  defendant  corporation  would 
otherwise  have  been  entitled  to  have  the  bonds  held  by  the 
plaintiff  adjudged  void,  was  released,  and  said  bondholders 
and  this  defendant  corporation  are  precluded  and  estopped  to 
set  up  against  the  plaintiff  the  illegalities  and  alleged  frauds 
by  which,  in  the  original  bill,  the  validity  of  said  bonds  is 
sought  to  be  impeached.  The  defendant  corporation,  or, 
rather,  another  corporation,  the  Central  Mississippi  Bailroad 
Company,  which  has,  with  still  another  corporation,  been  con- 
solidated into  the  defendant  corporation,  became  the  pur- 
chaser of  the  railroad  from  the  committee  of  bondholders  who 
bid  off  the  property  upon  its  sale  in  foreclosure,  and,  for  the 
purpose  of  this  demurrer,  may  be  regarded  as  having  been 
virtually  formed  of  the  bondholders  under  said  foreclosed 
mortgage,  as  claimed  by  the  learned  counsel  for  the  plaintiff. 
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The  defendant  Osbom,  who  is  the  president  of  the  defendant 
corporation,  is  alleged  to  have  been  one  of  the  purchasing 
committee  of  bondholders,  and  is  claimed,  from  this  circum- 
stance, to  have  been  the  agent  of  all  the  bondholders,  in  the 
transaction  which  resulted  in  the  foreclosure,  including  the 
Illinois  Central  Railroad  Company,  which  was  the  holder  of 
the  largest  part  of  said  bonds,  and  is  alleged  to  have  joined  in 
said  agreement,  prior  to  the  foreclosure. 

The  defendant  Osbom  demurs,  on  the  ground  that  he  is 
improperly  joined  as  defendant.  The  interrogatories  put  to 
the  defendant  Osbom  are  designed  to  discover  what  amount 
of  said  bonds  was  held  by  the  Illinois  Central  Bailroad  Com- 
pany, and  whether  that  company,  and,  if  any,  what  other 
bondholders,  assented  to  the  decrees  in  foreclosure. 

The  demurrer  must  be  sustained.  It  is  proper  for  a  de* 
fendant  in  a  bill  in  equity,  who  tiles  a  cross  bill,  to  make  de- 
fendants of  parties  not  parties  to  the  original  bill,  where  they 
are  necessary  to  complete  relief;  {Brandon  Manuf,  Go.  v. 
Prime^  14  Bl(Uchf.  C.  0.  -ff.,  371 ;)  and  the  practice  is  estab- 
lished, of  joining,  for  purposes  of  discovery,  an  o£Scer  of  a  de- 
fendant corporation,  where  the  plaintiff  is  entitled  to  discov- 
ery, in  a  suit  against  a  corporation.  The  reason  of  the  rule, 
as  stated  by  Lord  Chancellor  Talbot,  in  the  leading  case  of 

Wych  V.  Meal^  (3  P.  Wms.^  310,)  which  seems  to  have  finally 
established  the  practice,  is,  that,  as  the  plaintiff  ought  to  have 
discovery,  and  as  the  defendants  "  can  answer  no  otherwise 
than  under  their  common  seal,  and,  though  they  answer  never 
so  falsely,  still  there  is  no  remedy  against  them  for  perjury," 
therefore,  ^^  it  has  been  a  usual  thing  to  make  the  secretary, 
bookkeeper,  or  any  other  o£Scer  of  a  company,  defendants.'' 
As  observed  in  that  case,  although  the  answer  of  the  defend- 
ant could  not  be  read  against  the  company,  ^^  yet  it  may  be  of 
use  to  direct  the  plaintiff  how  to  draw  and  pen  his  interroga- 
tories towards  obtaining  a  better  discovery,"  and  ^^  it  may  be 
very  mischievous  and  injurious  to  the  subject "  "  to  deprive 
them  of  that  discovery  to  which  in  common  justice  they  are 

entitled,"  and,  ^^  on  the  other  hand,  no  manner  of  inconven- 
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ience  can  issue  from  obliging  such  officers  of  a  company  to 
answer."  Later  cases  have  added  bat  little  either  to  the 
extent  of  the  rule  or  the  exposition  of  the  reason  upon  which 
it  is  based.  It  is  conceded  to  be  an  exception  to  the  general 
rule,  that  a  mere  witness  cannot  be  joined  for  purposes  of 
discovery ;  and  the  rule  has  been  extended  to  members  of  a 
corporation  who  are  not  officers.  {I^efiton  v.  Uughes,  7  FJw., 
289 ;  Moodalay  v.  Morton^  1  Bro.  Ch.  H.y  469 ;  Dummer  v. 
Chippenham^  14  FJw.,  245 ;  Momy  v.  Beekman  Iran  Co.j  9 
Paigej  188 ;  OlasscoU  v.  Copper  Co.^  11  Sim.^  305 ;  United 
States  V.  Wagner^  L,  B.y  2  Ch.  Ap.j  582.)  No  case  has  gone  so 
far  as  to  join  an  officer  of  a  corporation  for  the  purpose  of  a 
discovery  of  matters  which  were  not  within  his  knowledge  as 
such  officer,  or  learned  by  him,  while  in  the  service,  or  as  a 
member,  of  the  corporation,  nor,  as  in  this  case,  matters 
which  took  place  before  the  corporation  was  formed,  or  in 
which  it  had  no  part,  though  it  appears  that  by  and  through 
other  sources  of  information  this  officer  happens  to  have  ob- 
tained such  knowledge.  Assuming  that  the  matters  inquired 
of  are,  as  stated  by  the  plaintiffs  counsel,  dealings  in  which 
he  was  agent  for  those  who  are  now  stockholders  or  beneficia- 
ries of  the  company,  and  which  dealings  were  part  of  the 
process  of  bringing  that  company  into  life,  yet  there  is  no 
precedent  for  this  bill,  as  a  bill  of  discovery  against  the  de- 
fendant Osborn ;  and  to  sustain  it  would,  I  think,  be  going 
beyond  the  recognized  limits  of  this  exceptional  rule,  and  be- 
yond the  reasons  on  which  the  rule  is  founded.  (See  Story^B 
JSq.  Pl.y  §  235,  notee  and  cases  cited.) 
The  demurrer  is  sustained. 

J^.  N.  Bangs  and  F.  L.  Stetson j  for  the  plaintiff. 

J.  Emott  and  Ashhel  Oreen^  for  the  defendant  Osborn. 
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Charles  F.  Bt.ake  and  others 

The  McNab  and    Haslak  MANii^AcrruRiisra  .Company 
AND  John  Harlan.     In  EguriY, 

The  Same 

V8. 

John  Eaton  and  others.    In  Equity.     « 

The  re-issned  letters  patent.  No.  978,  granted  to  William  S.  Carr,  as  inyentor, 
June  12th,  1860,  for  "  improyements  in  water  closete,"  the  original  patent 
haying  been  granted  to  him  Angnst  6th,  1856,  and  the  re-lssne  haying  been 
extended  for  aeyen  years  from  Angnst  6th,  1870,  are  yalid. 

The  inyentton  ooyered  by  the  third  claim  of  said  re-issne,  namely,  "  In  a  yalye 
for  water  dosets,  a  cnp  leather  for  controlling  the  motion  of  said  yalye  in 
dosing  lipradnally,  substantially  as  specified,  said  cnp  leather  moying  freely 
in  one  direction,  and  closing  against  the  containing  cylinder  in  the  other 
direction,  and  the  leakage  of  water  in  said  cylinder  allowing  the  moyement 
of  iaid  cylinder,  as  set  forth,"  explained. 

The  infringement  of  said  claim,  by  the  defendants'  apparatus,  defined. 

The  letters  patent.  No.  21,784,  granted  to  Frederick  H.  Bartholomew,  October 
12th,  1868,  for  an  "  improyed  water  doset,"  and  extended  for  seyen  years 
from  October  12tfa,  1872,  are  yalid. 

The  first  claim  of  that  patent,  namely,  "  The  nse  of  a  drip-box  or  leak-cham- 
ber arranged  aboye  the  closet  and  below  and  around  the  supply  cock,  sub- 
stantially as  described,"  defined,  as  to  its  scope. ' 

An  apparatus  with  a  trunk  and  a  supply  cock,  and  a  drip-box  arranged  below 
and  around  the  supply  cock,  but  cast  on  the  side  of  the  trunk  near  its  top, 
and  not  upon  its  top,  the  drip  going  into  the  drip-box  and  thence  into  the 
trunk  and  the  soU  pipe,  infringes  said  claim. 

(Before  Bultcbtosd,  J.,  Southern  District  of  New  York,  February  16th,  1881.) 

Blatchford,  J.    This  suit,  as  presented,  involves  two 
patents.    One  is  a  re-issne.  No.  978,  granted  to  William  S. 
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Carr,  as  inventor,  June  12th,  1860,  for  "improvements  in 
water  closets,"  the  original  patent  having  been  granted  to  him 
August  5th,  1856,  and  the  re-issne  having  been  extended  for 
seven  years  from  August  5th,  1870.  Infringement  of  the 
third  claim  only  of  the  re-issue  is  alleged.  The  specification 
of  the  re-issue  says :  "  The  nature  of  my  said  invention  con- 
sists in  a  peculiar  construction  of  dock,  which  is  opened  by 
the  motion  of  the  seat  of  the  water  closet,  and  allows  but  lit- 
tle water  to  run  into  the  pan  of  the  closet  until  the  weight  is 
removed  from  the  seat,  when  the  cock,  gradually  closing  of 
itself,  allows  the  water  to  run  for  a  limited  and  regulated 
time,  sufBcient  to  wash  out  the  basin."  The  third  claim  of 
the  re-issue  is  as  follows :  "  In  a  valve  for  water  closets,  a 
cup  leather  for  controlling  the  motion  of  said  valve  in  closing 
gradually,  substantially  as  specified,  said  cup  leather  moving 
freely  in  one  direction,  and  closing  against  the  containing 
cylinder  in  the  other  direction,  and  the  leakage  of  water  in 
said  cylinder  allowing  the  movement  of  said  cylinder,  as  set 
forth."  The  invention  embodied  in  this  claim  is,  in  fact,  a 
combination  of  a  valve  for  a  water  closet  with  a  variable 
chamber  and  with  a  cup  leather,  in  such  manner  that  the 
valve  is  caused  to  close  slowly,  because  the  operation  of  the 
cup  leather  as  a  tight  packing  prevents  the  passage  of  water, 
and  is  allowed  to  open  rapidly,  because  the  operation  of  the 
cup  leather  as  a  valve  permits  the  passage  of  water.  The 
cup  leather  thus  acts  in  one  direction  as  a  valve,  and  in  the 
opposite  direction  as  a  packing.  The  variable  chamber  or 
cavity  or  cylinder  has  in  it  a  piston  with  a  cup  leather  on  it 
centrally,  and  is  provided  with  a  small  aperture  which  per- 
mits the  gradual  escape  of  water  from  it.  When  the  cavity 
is  filled  with  water  the  valve  is  held  on  its  seat  by  a  spiral 
spring.  When  the  valve-stem  is  depressed,  the  valve  is 
opened  rapidly,  because  the  cup  leather  then  acts  as  a  valve, 
and  permits  the  water  to  pass  freely  outside  of  it.  When  the 
force  which  depressed  the  valve-stem  is  removed,  the  spring 
acts  to  shut  the  valve,  but  shuts  it  slowly,  because  the  cup 
leather  acts  as  a  tight  packing,  being  forced  by  the  pressure 
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of  the  water  outwards  against  the  wall  of  the  cavity.    There- 
fore the  water  can  escape  only  slowly  from  the  cavity  through 
the  said  small  aperture,  and  the  valve  cannot  move  faster  to 
shut  than  it  is  allowed  to  move  by  the  escape  of  the  water 
through  said  small  aperture.     The  defendants'  water  closet 
has  a  contrivance  the  mode  of  operation  of  which  is  substan- 
tially the  same  as  that  of  Carr.    It  has  a  variable  chamber,  a 
cop  leather  which  acts  in  one  direction  as  a  packing,  and  in 
the  opposite  direction  as  a  valve,  and  it  has  a  small  aperture 
in  the  variable  chamber,  which  permits  a  small  flow  of  water 
therefrom  while  the  valve  is  closing.     The  cup  leather  con- 
trols the  motion  of  the  valve  in  closing  gradually,  it  moves 
freely  in  one  direction,  and  closes  against  the  wall  of  the  con- 
taining chamber  in  the  other  direction,  and  the  leakage  of 
water    in  said  chamber  allows  the  movement  of  the  cup 
leather.     There  is  clearly  an  infringement  of  the  third  claim, 
unless  the  particular  arrangement  of  the  aperture  through 
which  the  water  escapes  from  the  variable  chamber  is  an  ele- 
ment of  that  claim.    In  the  specification  of  Carr's  re-issue  it 
is  said  that  leakage  at  the  washer  through  which  the  stem  of 
the  supply  cock  passes  will  in  some  cases  be  adequate  to  make 
the  closing  of  the  valve  sufficiently  gradual,  but  that  he  pro- 
poses to  use  a  screw  entered  through  the  cap  of  the  chamber 
with  a  head  next  said  washer,  and  part  of  one  side  of  the 
screw  filed  away  so  as  to  adjust  the  amount  of  leakage.     In 
the  defendants'  apparatus  there  is  a  small  hole  in  the  side  of 
the  chamber  near  the  end  thereof  where  the  plunger  enters, 
connecting  by  a  small  enclosed  channel  with  the  portion  of 
the  chamber  beyond  the  cup  leather.     The  plunger  and  stem 
in  the  defendants'  apparatus  are  no  more  than  the  stem  in 
Carr's.     The  differences  in  the  escape  channels  are  formal 
and  not  substantial. 

The  defendants  contend  that  the  cup  leather  of  Carr  does 
not  control  the  motion  of  the  valve  in  closing  gradually ;  and 
that  it  simply  acts  as  a  packing,  during  the  closing  of  the 
valve,  to  entirely  prevent  any  closing,  by  preventing  the 
water  from  passing  from  above.     But  the  language  of  the 


76  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Blake  tr.  The  McNab  and  Harlan  Manaiactaring  Co. 

claim,  in  connection  with  the  descriptive  part  of  the  specifi- 
cation, is,  that  the  action  of  the  cap  leather  as  a  packing,  and 
its  gradual  moyement,  permitted  by  the  slow  escape  of  the 
water  from  above  it,  control  the  movement  of  the  valve  in 
closing  gradually. 

On  the  question  of  novelty,  or  as  affecting  the  constrno- 
tion  of  the  said  third  claim,  the  defendants  adduce  English 
letters  patent  No.  8,971,  granted  to  George  Hulme  for  ''im- 
provements in  water  closets,"  the  specification  of  which  bears 
date  November  27th,  1841.  But  no  witness  for  the  defend- 
ants testifies  to  the  existence  in  Hulme  of  what  is  found  in 
the  third  claim  of  Carr.  There  is  no  cup  leather  in  Hulme. 
Hulme's  device  is  one  for  keeping  a  valve  open  for  any  re- 
quired length  of  time  for  the  supply  of  water  to  the  basin  of 
the  water  closet.  He  has  a  bucket  with  a  central  poppet 
valve.    In  place  of  that  the  defendants  use  a  cup  leather. 

The  defendants  take  the  position,  that  a  central  valve  was 
old ;  that  a  cup  leather  alone  was  old ;  that  a  poppet  valve  in 
combination  with  a  cup  leather  was  old ;  that  Hulme  had  a 
bucket  or  plunger  with  a  central  poppet  valve,  and  a  means 
of  regulating  the  escape  of  the  water  from  above  the  plunger ; 
that  such  means  of  escape  in  the  defendants'  apparatus  is  the 
same  as  in  Hulme ;  and  that,  in  view  of  these  considerations, 
the  third  claim  of  the  Carr  re-issue  must  be  limited  to  the 
special  mode  of  escape  shown  by  Carr.  But,  although  the 
defendants  use  Hulme's  mode  of  escape,  they  do  not  use  his 
plunger  with  its  poppet  valve,  but  use  instead  a  cup  leather, 
and  thus  use  Carr's  combination.  It  is  very  clear  that  the 
cup  leather  does  not  have  the  same  mode  of  operation  as  the 
poppet  valve,  and  that  the  points  of  advantage  in  it  must  be 
just  the  reasons  why  the  defendants  use  it  and  do  not  use  the 
poppet  valve  arrangement  of  Hulme,  in  connection  with 
Hulme's  mode  of  escape.  Kor  does  it  avail  to  show  the  prior 
existence  in  Kirkwood  of  a  mode  of  regulating  the  supply  of 
water  by  an  arrangement  for  the  gradual  escape  of  the  water 
from  above  the  plnnger,  so  long  as  the  arrangement  set  forth 
in  the  third  claim  of  the  re-issue  is  not  found  in  Elirkwood. 


FEBRUARY,  1881.  77 


Blake  v.  The  McNab  aad  Harlan  Manufactaring  Ca 

The  other  patent  Bned  on  is  lHo.  21,734,  granted  to  Fred- 
erick H.  Bartholomew,  October  12th,  1858,  for  an  "  improved 
water  closet,"  and  extended  for  7  years  from  October  12th, 
1872.  The  first  claim  of  that  patent  is  alleged  to  have  been 
infringed.  It  is  as  follows :  '^  The  nse  of  a  drip-box  or  leak- 
chamber  arranged  above  the  closet  and  below  and  aroand  the 
sapplj  cock,  substantially  as  described."  The  specification 
says  that  ^'  the  nature  of  the  invention  consists  in  providing 
for  water  closets  a  cistern  or  drip-  or  leak-chamber  arranged 
upon  the  top  of  or  over  the  trunk  of  a  closet,  and  placing  a 
supply  cock  within  or  above  said  drip-box  or  cistern,  so  that 
any  waste  or  drip  or  leak  from  the  cock  shall  be  conducted 
into  the  trank,  so  as  to  insure  the  keeping  of  the  floor  dry." 
The  drip-box  is  described  and  shown  as  arranged  upon  the  top 
plate  of  the  closet,  by  being  cast  upon  the  top  plate,  and  as 
having  the  supply  cock  within  it,  and  it  is  set  forth  that 
any  leakage  about  tbe  cock  will  drip  into  the  closet.  The 
leakage  from  the  joints  of  the  supply  cock  must  fall  into  the 
drip-box,  and  thence  into  the  trunk  and  the  soil  pipe,  and  not 
fall  on  the  floor.  The  defendants'  apparatus  has  a  trunk  and 
a  supply  cock,  and  a  drip-box  arranged  below  and  around  the 
sapply  cock,  but  the  drip-box  is  cast  upon  tbe  side  of  the 
trunk  near  to  its  top  and  not  upon  its  top.  The  drip  goes 
into  the  drip- box  and  thence  into  the  trunk  and  the  soil  pipe. 
The  question  is  whether  the  change  of  the  portion  of  the  drip- 
box  is  formal  or  substantial. 

It  is  contended,  by  the  defendants,  that  it  was  not  new  to 
have  a  drip-box,  or  to  have  a  pipe  for  conveying  away  drip- 
pings, in  machinery,  from  a  drip-box,  arranged  in  connection 
with  a  cock  or  a  valve,  or  to  have  a  drip-cup  applied  to  the 
valve  of  a  water  closet,  the  leakage  from  the  valve  falling  into 
a  saucer  and  thence  finding  its  way,  through  a  hole,  into  the 
inside  of  the  trunk ;  that  a  valve  on  the  floor  at  the  foot  of 
the  trunk  was  old,  and  so  was  a  valve  attached  to  the  trunk 
and  below  its  top,  and  a  valve  above  the  top ;  that  it  was  old 
to  have  in  connection  with  a  yalve  a  drip-pan  conducting  the 
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drip  into  the  soil  pipe  at  the  foot  of  the  tmnk,  and,  also,  to 
have  a  valve  on  top  of  the  trunk,  and  a  provision,  by  means 
of  a  hollow  arm,  for  conducting  the  drip  into  the  trunk ;  and 
that,  in  view  of  all  this,  the  first  claim  of  the  Bartholoniew 
patent  cannot  be  held  to  cover  the  defendants'  drip-cnp  ar- 
rangement.   But,  the  evidence  of  the  plaintiffs'  expert  as  to 
two  water  closet  drip  arrangements  respecting  which  the  de- 
fendants introduced  testimony,  namely,  that  of  Kirkup  and 
the  Scotch  closet  of  NicoU  and  Harrison,  shows  that  they  were 
not  like  either  Carr's  or  the  defendants'.     In  the  Turner  and 
Madden  arrangements  the  devices  were  on  the  floor,  and  the 
drip  ran  into  the  soil  pipe  below  the  trunk.     No  arrangement 
is  shown,  before  Bartholomew,  in  the  same  place  as  his  with 
reference  to  the  other  parts  of  the  closet,  and  to  the  work  it 
has  to  do,  and  to  the  supply  cock,  and  to  the  drip  it  catches, 
and  doing  the  same  work  and  catching  the  same  drip  as  his 
does  and  as  the  defendants'  does.     There  is  nothing  in  the 
state  of  the  art  which  requires  such  a  construction  to  be  given 
to  the  words  '*  above  the  closet  '•  as  will  not  make  the  defend- 
ants' drip-box  substantially  above  the  closet,  although  not  cast 
on  the  cover,  but  on  the  side  near  the  top.     There  is  the  same 
operation  of  the  same  parts,  acting  in  combination  with  each 
other,  and  attaining  the  same  result.     This  is  the  testimony  of 
the  plaintiffs'  expert,  and  it  is  not  contradicted.    It  must, 
therefore,  be  held  that  the  defendants  have  infringed  the  first 
claim  of  No.  21,734. 

In  a  suit  before  Judge  McKennan,  the  validity  of  the  two 
claims  above  considered  was  sustained,  but,  in  deciding  the 
case,  no  written  opinion  was  given.  In  a  suit  in  Missouri, 
against  Boisselier  and  Knpferle,  involving  the  said  claims 
and  a  closet  like  that  of  the  defendants  in  these  caseSj  the  bUl 
was  dismissed,  but  on  what  grounds  does  not  appear  from  the 
decision  of  the  Court,  In  regard  to  any  supposed  effect  of 
the  decree  in  that  suit  as  a  bar  in  favor  of  the  defendants  in 
these  suits,  it  is  sufficient  to  say,  that  no  proceedings  in  that 
suit  are  set  up  in  the  answers  in  these  suits. 
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There  must  be  decrees  for  the  plaintiffs  as  to  the  above 
daiiDs,  and  for  an  account  of  profits  and  an  ascertainment  of 
damages,  with  costs. 

C.  F.  Blakej  iot  the  plaintiffs. 

8.  8.  Boydf  for  the  defendants. 


Samuel  Ksqester,  Administrator  of  David  Keoester 

Haryby  E.  Dodge,  Executor  of  Edward  Dodge. 

In  Equity. 

Rw,  in  1869,  deposited  money  with  a  firm  of  which  E,  was  a  member.  R.  dis- 
appeared in  1870,  and  E.  was  appointed  his  administrator.  The  firm  dis- 
Bolred  in  1871  and  E.  retired.  A  new  firm,  composed  of  the  remaining  mem- 
bers and  two  new  ones  succeeded  it,  and  assumed  all  its  obligations,  and 
agreed  that  the  liability  of  E.  should  cease.  In  1873  tiie  new  firm  went  into 
bankruptcy.  The  debt  to  R.  was  published  as  one  of  its  debts,  and  the 
pUintifF  proved  it  as  a  debt  of  the  new  firm,  and  received  dividends  on  it  out 
of  the  assets  of  the  new  firm.  E.  died  in  1877.  In  1879,  trustees  under  the 
bankrupt  law  wound  up  the  estate  of  the  new  firm,  and  distributed  certain 
stocks,  as  its  assets,  among  its  creditors.  No  claim  of  liability  for  said  de- 
posits was  made  against  E.  during  his  lifetime.  In  1878  the  plaintiff  hnd 
demanded  payment  of  the  debt  firom  the  defendant,  who  denied  the  liability. 
Afterwards  the  plaintiff,  as  a  creditor  of  the  firm,  received  some  of  the  stocks, 
in  the  distribution,  and  sold  them  at  private  sale,  without  notice  to  the  defend- 
ant. There  being  a  balance  due  after  applying  the  dividends  and  the  pro- 
ceeds of  the  stocks,  this  suit  was  brought  for  the  deficiency :  Held, 

(1.)  The  plaintiff,  knowing  of  the  change  in  the  firm,  and  of  the  assump- 
tion by  the  new  firm  of  the  liabilities  of  the  old  firm,  from  the  time  of  the 
publication  of  the  debt  as  a  debt  of  the  new  firm,  is  chargeable  with  knowl- 
edge that  E.  wa^  to  be  relieved  from  liability ;  and,  if  he  intended  to  main- 
tain the  liability  of  E.,  he  should*  have  made  known  his  purpose,  in  dealing 
with  the  new  firm,  in  respect  to  the  debt ; 

(2.)  The  lapse  of  time,  from  the  bankruptcy,  in  1873,  till  the  death  of  £.,  in 
1877,  without  any  suggestion  being  made  of  his  continuing  liability,  is  Incon* 
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BietcDt  with  a  want  of  intention  to  accept  the  liability  of  the  new  firm  in  place 
of  that  of  the  old ;  and  bo  is  the  failure  to  make  a  claim  on  the  defendant 
before  1878 ; 

(8.)  The  plaintiff  adopted  the  new  firm  as  his  debtors,  by  proving  the  de- 
posits as  a  debt  of  the  new  firm ; 

(4.)  The  plaintiff  having,  by  his  course,  depriyed  E.  of  his  right  to  rote  as 
a  creditor  in  the  bankruptcy  proceedings,  and  of  his  right  to  reoeiye  and  hold 
the  stocks,  it  would  be  inequitable  to  give  the  plaintiff  relief  in  this  suit. 

(Before  Bknkdiot,  J.,  Eastern  District  of  New  York,  February  16th,  1881.) 

« 

Benedictt,  J.  In  this  case  I  have  listened  to  a  re-arga- 
ment,  and  have  reexamined  the  qaestion  upon  which,  as  I 
suppose,  the  case  turns,  and  mj  opinion  remains  unchanged, 
that  the  plaintiff  is  not  entitled  to  recover.  The  earnestness 
of  the  contention  made  in  behalf  of  the  plaintiff  has  impelled 
me  to  state  at  length  the  reasons  for  mj  conclusions. 

The  action  is  a  suit  inequity  brought  by  the  administrator 
of  David  Eegester,  who  disappeared  in  the  year  1870,  and  is 
supposed  to  be  dead,  against  Harry  E.  Dodge,  executor  of 
Edward  Dodge,  for  the  purpose  of  charging  the  estate  of 
Edward  Dodge  with  the  amount  of  certain  deposits  of  money 
made  by  David  Regester,  in  the  year  1869,  with  the  firm  of 
Jay  Cooke  &  Co.,  of  Philadelphia,  of  which  firm  Edward 
Dodge  was  then  a  member. 

The  material  facts  are  as  follows :  At  the  time  of  the  de- 
posits in  question,  the  banking  firm  of  Jay  Cooke  &  Co.,  of 
Philadelphia,  was  composed  of  William  G.  Morehead,  Henry 
D.  Cooke,  Pitt  Cooke,  George  C.  Thomas,  Harry  C.  Fahne- 
stock,  John  W.  Sexton  and  Edward  Dodge.  This  firm  dis- 
solved January  let,  1871.  John  W.  Sexton  and  Edward 
Dodge  then  retired  from  the  business,  and  a  new  firm  was 
formed,  consisting  of  the  remaining  members  of  the  old  firm, 
and  two  new  members.  Jay  Cooke,  Jr.  and  James  A.  Carhart. 
The  new  firm  succeeded  to  the  basiness  of  the  old  firm,  the 
account  with  the  retiring  members  was  made  up  and  settled, 
and  the  new  firm  then  assumed  all  the  obligations  of  the  old 
firm,  and  agreed  that  the  liability  of  the  retiring  members 
therefor  should  be  terminated. 

The  new  firm  continued  business  until  November  26th, 
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1873,  when  it  was  adjudged  baukrapt.  AmoDg  the  debts  of 
the  new  nrm,  published  in  the  bankruptcy  proceedings  of  that 
firm,  was  the  debt  here  sued  on.  In  June,  1878,  this  debt  was, 
without  objection,  proved  as  a  debt  of  the  new  firm,  in  the 
bankruptcy  proceedings  of  that  firm,  by  the  representative  of 
David  Regester. 

Upon  this  debt,  so  proved,  dividends  were,  from  time  to 
time,  declared,  out  of  the  assets  of  the  new  firm  of  Jay 
Cooke  &  Co.,  and  the  same  were  received  by  the  representa- 
tive of  David  Begester.  In  the  year  1879,  the  estate  of  the 
new  firm  was  wound  np  under  the  direction  of  the  trustees, 
in  accordance  with  the  provisions  of  the  bankrupt  law,  and  the 
Btocks  then  constituting  the  assets  of  the  new  firm  were  distrib- 
uted among  the  creditors  of  that  firm,  in  pursuance  of  a 
scheme  assented  to  by  the  creditors.  Edward  Dodge  died  in 
1877.  During  his  lifetime  no  claim  of  liability  for  the  deposits 
in  question  was  made  upon  him  in  any  form,  so  far  as  ap- 
pears. In  September,  1878,  and  prior  to  the  distribution  of 
the  stocks  by  the  trustees  of  the  new  firm,  payment  of  this 
debt  was  demanded  by  the  representative  of  David  Begester 
of  the  executor  of  Edward  Dodge,  who  then  denied  the  ex- 
istence of  the  debt  as  a  liability  of.  Edward  Dodge.  There- 
after the  representative  of  David  Begester  participated  in 
the  distribution  of  the  stocks  belonging  to  the  new  firm  of 
Jay  Cooke  &  Co.,  made  by  the  trustees  thereof,  and,  as  a 
creditor  of  that  firm,. received  sundry  shares  of  various  stocks, 
which  he  forthwith,  and  on  June  l^th,  1879,  sold  at  private 
sale,  without  notice  to  the  executor  of  Edward  Dodge.  The 
amoant  of  the  cash  dividends  received  from  the  estate  of  the 
new  firm,  together  with  the  amount  realized  from  the  sale  of 
the  Btocks  distributed  by  direction  of  the  trustees  of  that  firm, 
not  being  equal  to  the  amount  of  the  deposits  made  in  1869 
by  David  Begester,  this  action  is  brought  by  his  representa- 
tive, to  charge  the  estate  of  Edward  Dodge  with  the  defi- 
ciency. 

The  law  of  the  case  is  not  doubtful     By  the  deposits 
made  in  1869  with  the  old  firm  of  Jay  Cooke  &  Co.,  Edward 
Vol.  XIX.— G 
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Dodge,  then  a  member  of  that  firm,  became  liable  for  the 
amount  thereof.  That  liability  continues,  unless  facts  be  shown 
from  which  an  intention  on  the  part  of  the  creditor  to  accept 
the  liability  of  the  new  firm  in  lieu  of  the  liability  of  the  old 
firm  can  be  fairly  inferred.  The  question,  therefore,  is, 
whether  the  facts  above  stated  are  sufficient  to  warrant  the 
conclusion  that  the  liability  of  the  new  firm  was  so  accepted 
by  the  plaintiff. 

In  disposing  of  questions  of  this  character,  Courts  have 
frequently  held,  that,  when  the  dissolution  of  an  old  firm  has 
occurred,  and  a  new  firm  has  agreed  to  assume  the  liabilities 
of  the  old  firm,  but  slight  circumstances  are  required  to  jus- 
tify finding  an  intention  on  the  part  of  a  creditor  of  the 
old  firm,  who  has  notice  of  the  dissolution  and  of  the  agree- 
ment by  the  new  firm,  to  accept  the  liability  of  the  new  firm 
in  place  of  the  liability  of  the  old.  In  Ms  parte  WiUiama^ 
{Buekj  13,)  the  Court  speaking  of  such  a  case  say :  "  A  very 
little  will  do."  In  In  re  Smithy  Knight  cfe  Cb.,  (  Z.  jB.,  4  CL 
App.j  671,)  Lord  Justice  Giffard  says :  "  There  is  no  doubt 
whatever,  that,  if  you  have  an  old  firm,  and  either  a  new 
partner  is  taken  into  it,  or  a  new  firm  constituted,  and  the 
assets  are  taken  over  by  that  new  firm,  and  the  customer, 
knowing  all  these  circumstances,  afterwards  goes  on  and  deals 
with  the  new  firm,  you  infer,  from  slight  circumstances,  an 
assent  on  his  part  to  accept  the  new  firm  as  his  debtors."  In  in 
re  Family  Endowment  Soe.^  (Z.  jB.,  5  Oh.  App.^  118,)  speak- 
ing of  a  case  very  like  the  present,  it  was  said  that  very  slight 
evidence  would  be  required  to  establish  that  the  creditor  had 
taken  the  liability  of  the  new  firm  instead  of  the  old. 

What,  then,  are  the  circumstances  in  this  case  tending  to 
show  assent  bjr  the  plaintiff  to  the  novation  of  the  debt  sued 
on  ?  In  the  first  place,  it  will  be  observed,  that,  from  the 
time  of  the  publication  of  this  debt  as  a  debt  of  the  new  firm 
of  Jay  Cooke  &  Co.,'  the  creditor — and  the  representative  of 
David  Begester  was  then  the  creditor,  authorized  to  collect 
and  to  discharge  the  debt — ^knew  that  the  old  firm  of  Jay 
Cooke  <&.  Co.  had  dissolved ;  that  Edward  Dodge  and  John 
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W.  Sexton  had  retired  from  the  bnBiness ;  that  a  oew  firm 
had  been  formed,  containing  members  who  were  not  members 
of  the  old  firm ;  and  that  snch  new  firm  had  agreed  to  assmne 
all  the  liabilities  of  the  old  firm.  The  creditor  is  also  chargeable 
with  knowledge  that  the  purpose  of  this  agreement  made  by 
the  new  firm  was  to  reKeve  the  outgoing  parties  from  their 
liability  for  the  debts  of  the  old  firm.  The  nature  of  the 
agreement  itself  disclosed  that  to  be  its  object. 

This  knowledge  on  the  part  of  the  creditor  is  not  without 
significance  in  ascertaining  his  intention.  If  it  had  been  the 
intention  of  the  creditor  to  maintain  intact  the  then  existing 
liability  of  the  retired  partner,  such  an  intention  would  nat- 
nrally  have  evoked  from  the  creditor,  when  he  came  to  deal 
with  the  new  firm,  in  respect  to  this  debt,  some  positive  ex- 
pression of  a  purpose  to  avoid  a  substitution  of  the  liability  of 
the  new  firm  in  place  of  the  liability  of  the  old.  The  proofs 
here  fail  to  show  that  any  expression  of  such  a  purpose  in  any 
form  escaped  from  this  creditor. 

The  next  circnmstance  deserving  attention  is  the  time 
which  elapsed  before  any  attempt  was  made  to  enforce  the 
debt  as  a  subsisting  liability  of  Edward  Dodge.  The  depos- 
its saed  on  came  to  be  known  at  the  time  of  the  bankruptcy 
of  the  new  firm  of  Jay  Cooke  &  Co.,  in  1878.  Edward 
Dodge  lived  until  1877  without  the  suggestion  of  a  continu- 
ing liability  on  his  part  for  this  debt  from  any  source.  There 
is  no  evidence  "that  he  was  insolvent  or  absent ;  and  the  omis- 
sion to  make  a  claim  upon  him  in  his  lifetime,  the  other  mem- 
bers of  the  old  firm  being  insolvent,  is  hardly  consistent  with 
the  position  now  assumed,  that  there  was  no  intention  to  ac- 
cept the  liability  of  the  new  firm  in  lieu  of  the  old.  Further- 
more, no  claim  was  made  on  the  executor  of  Edward  Dodge 
until  September,  1878,  when  the  estate  of  the  new  firm  of  Jay 
Cooke  &  Co.  was  substantially  wound  up,  which  seems  to 
indicate  that  the  making  of  the  demand  upon  the  executor  of 
Edward  Dodge  had  some  connection  with  the  result  of  the 
bankmptcy  proceedings  of  the  new  firm,  and  gives  rise  to  the 
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Buggestion  that  the  intention  to  maintain  a  liability  on  the 
part  of  Edward  Dodge  wag  an  af terthonght. 

In  cases  of  this  description,  delay  in  asserting  the  liability 
of  an  outgoing  partner,  when  coupled  with  a  dealing  with  the 
new  firm,  has  often  been  deemed  to  be  a  circumstance  tend- 
ing to  show  an  intention  to  discharge  the  liability  of  the  old. 
In  In  re  Smithy  Knight  dk  Co.y  abeady  cited,  it  is  said  that 
the  time  which  has  elapsed  may  be  most  material 

The  next  circumstance  deserving  attention  is  of  more  sig- 
nificance. Indeed,  it  is  one  that  in  some  of  the  cases  has  been 
considered  to  be  of  itself  conclusive.  This  circumstance  is, 
that,  when  the  existence  of  these  deposits  was  disclosed  in  the 
bankruptcy  proceedings  of  the  new  firm,  the  creditor,  know- 
ing that  he  w^  dealing  in  respect  to  the  assets  of  a  new 
firm  which  had  agreed  to  assume  the  debts  of  the  old  firm  for 
the  purpose  of  extinguishing  the  liability  of  the  old  firm, 
adopted  the  new  firm  as  his  debtors  for  this  very  debt.  This 
he  did  in  the  most  formal  way,  by  proving  the  deposits  made 
by  David  Regester  with  the  old  firm  as  a  debt  of  the  new 
firm.  The  proof  was  not  of  a  liability  by  reason  of  property 
or  money  received  by  the  new  firm,  to  be  applied  to  the  dis- 
charge of  debts  of  the  old  firm ;  but  the  original  deposits 
were  proved  as  a  ground  of  liability.  This  adoption  of  the 
new  firm  as  the  debtors,  coupled  with  the  omission,  during 
the  lifetime  of  the  retired  partner,  to  indicate,  by  word  or 
deed,  the  existence  of  a  liability  on  his  part  for  the  debt  in 
question,  and  coupled  with  the  lapse  of  time  that  occurred 
before  the  liability  of  the  retired  partner's  estate  was  asserted, 
appear  to  me  to  be  sufiicient,  according  to  the  requirements 
of  the  cases  already  cited,  to  justify  the  inference  that  the 
new  firm  was  adopted  as  debtor,  with  the  intention  that  the 
liability  of  that  firm  was  to  stand  in  place  of  the  liability  of 
the  old. 

In  some  of  the  adjudged  cases  less  proof  than  is  here  pre- 
sented has  been  considered  sufiScient  to  warrant  a  similar  in- 
ference. 

In  Sart  v.  Alexander,  (2  Mee.  dk    Weh.,  489,)  FoUett, 
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arguendo^  says,  that  if  the  creditor,  by  some  positive  act, 
adopts  a  new  firm  as  his  debtor,  the  retired  partner  i&  dis- 
charged. And  Lord  Abinger,  in  giving  judgment,  states, 
as  the  result  of  the  cases,  that,  if  a  new  partner  comes  in,  and 
an  acconnt  is  accepted  in  which  the  new  partner  is  made  liable  ' 
for  the  balance,  that  discharges  the  old  firm,  as  both  cannot 
be  held  liable  at  once  for  the  same  debt. 

In  In  re  Medical  Invalid  and  Oeneral  Life  Assurance 
Soc.y  Spencer^s  Case^  (24  Z.  T.  It.j  455,)  the  circumstance 
that  the  new  company  and  the  customer  had  treated  each 
other  as  insurer  and  insured,  was  held  to  be  "  complete  evi- 
dence of  novation.'' 

In  In  re  Smithy  Knight  dk  Co.j  already  cited,  the  case  was 
made  by  the  Master  of  the  Kolls  to  turn  upon  the  question 
whether  the  company  had  been  adopted  as  debtor.  He  says : 
*<  I  am  of  the  opinion  that  Gibson  &  Co.  thus  adopted  the 
company  as  their  debtors.  It  is  useless  to  go  into  the  cases, 
because  it  is  admitted  that  very  small  circumstances  are  suffi- 
cient to  establish  such  adoption."  The  decision  of  the  Master 
of  the  Eolls  in  that  case  was  reversed  by  the  Court  of  Appeal 
upon  the  ground  that  the  circumstance  from  which  the  Master 
of  the  Kolls  found  that  there  had  been  an  adoption  of  the 
company  as  debtor  was  not  sufficient  to  warrant  that  con- 
clusion ;  but  there  was  no  dissent  from  the  proposition  of  the 
Master  of  the  Kolls,  that  an  adoption  of  the  company  as 
debtor  by  the  creditor,  with  knowledge,  was  a  fact  decisive  of 
the  case. 

In  Kerwan  v.  Ktrwan^  (2  Crompt  cfe  Mee.^  627,)  the 
opinions  of  Lyndhurst  and  Bolland  proceed  upon  the  assump- 
tion that  the  consent  of  the  creditor  to  take  the  new  firm  as 
debtors  would  be  conclusive.  In  Brown  v.  Oordon^  (16 
Bewvanj  309,)  great  stress  is  laid  upon  a  fact,  which  appears 
in  this  case  also,  that  the  partners  had  settled  with  each  other, 
treating  the  debt  as  a  debt  of  the  new  firm. 

The  conclusion  that  a  novation  of  the  debt  in  question 
was  efiEected,  and  the  liability  of  Edward  Dodge  therefor  ex- 
tinguished, is  not  at  variance  with  any  of  the  cases  upon 
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which  the  plaintiff  relies.  In  Ila/rris  v.  Farwell,  (15  Bea/van, 
31jj  the  creditor  proved  against  the  new  firm  an  original  obli- 
gation of  the  new  firm,  based  upon  money  paid  the  new  firm 
to  the  use  of  the  creditor.  The  case  is  made  to  torn  npon 
the  particular  form  of  the  proof  of  debt.  In  SaU  y.  JaneSj 
(56  Ala.j  493,)  it  is  said  :  ^^  Proof,  if  made,  that  the  aeconnts 
against  the  old  firm  were  restated  against  the  new,  would  be 
strong  evidence  from  which  an  agreement "  (to  release  the  re- 
tired partner)  "  might  be  inferred."  In  principle,  that  is  this 
case.  The  debt  due  from  the  old  firm  of  Jay  Cooke  &  Co. 
was  by  the  creditor  restated  against  a  new  firm,  and  that  for 
the  purpose  of  sharing  in  the  distribution  of  the  estate  of  a 
firm  known  to  be  in  no  wise  liable  for  the  debt,  except  by 
reason  of  an  agreement  to  assume  it,  made  for  the  purpose  of 
releasing  their  retired  partner  from  liability^ 

In  Seath  v.  Sidl^  (4  l^aunt^  326,)  the  case  put  is  that  of 
proving  the  joint  debt  in  the  bankruptcy  proceedings  of  one 
of  two  joint  debtors,  and  suing  the  other  debtor  in  an  action 
at  law.  This  is  not  sach  a  case.  In  Devaynes  v.  Noble^ 
SleecK%  Case^  (1  Merivale^  563,)  the  question  decided  was 
whether  delaying  for  the  space  of  eight  months  after  the 
death  of  one  partner,  and  meanwhile  accepting  part  of  the 
debt  from  the  surviving  partners,  who  were  liable  for  the 
whole,  was  evidence  of  the  transfer  of  the  credit  to  the  sur- 
viving partners. 

In  Danid  v.  Crossy  (3  Fe«.,  277,)  the  only  act  done,  as 
stated  by  the  Court,  was  receiving  interest  from  the  surviving 
partners. 

In  Harris  v.  Lmdsay,  (4  Wash,  a  C.  -ff.,  100,)  the  lia- 
bility of  the  outgoing  partner  was  clearly  shown  to  have  been 
extinguished,  and  so  the  Court  decided.  In  the  same  case, 
{Id.^  273,)  it  is  said,  that  no  delay  to  pursue  the  outgoing 
partner,  which  falls  short  of  an  agreement,  express  or  implied, 
to  take  the  paying  partner  as  a  debtor,  will  discharge  the  re- 
tiring partner;  and  the  decisive  question  is  stated  to  be 
whether  the  plaintiflE  had  conformed  to  the  agreement  made 
between  the  parties  at  the  dissolution,  and  the  decisive  fact 
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oonBidered  to  be  that  the  paying  partner  was  to  be  credited 
with  the  notes  when  paid.  In  the  present  case,  we  have  an 
express  adoption  of  a  new  and  different  firm  as  the  debtors, 
and  a  credit  to  that  firm  of  part  payment  of  the  debt. 

It  is  not  seen  that  any  difference  arises  from  the  circnm- 
stanoe  that  the  acquiescence  in  the  arrangement,  made  be- 
tween the  old  firm  and  the  new,  for  a  transfer  of  the  liability 
of  the  old  debfs  to  the  new  firm,  occurred  after  the  new  firm 
had  become  bankrupt,  and  not  before.  No  inference  is 
created  by  that  delay,  because  David  Begester,  the  depositor, 
disappeared  before  the  new  firm  was  formed,  and  the  exist- 
ence of  the  deposits  was  not  known  until  the  bankruptcy. 
The  representative  of  David  Kegester,  upon  learning  of  the 
debt  and  of  the  agreement  by  the  new  firm  to  assume  it,  had 
the  right  to  take  the  benefit  of  that  agreement,  and  to  accept 
the  new  firm  as  debtors  in  place  of  the  old  firm.  The  acts 
and  omissions  under  consideration  were,  in  law  and  in  fact, 
those  of  the  creditor,  and  so  they  have  been  treated  here. 

I  now  proceed  to  consider  this  case  in  another  aspect, 
which,  as  it  seems  to  me,  is  also  fatal  to  the  plaintiff's  daim. 

The  suit  is  in  equity.  The  plaintiff  applies  for  equitable 
relief,  but  his  daim  is  inequitable.  This  plainly  appears.  In 
1873,  when  the  new  firm  of  Jay  Cooke  &  Co.  went  into 
bankruptcy,  and  the  plaintiff  was  called  on  to  act  in  respect 
to  the  debt  sued  on,  it  was  open  to  him  at  once  to  assert  the 
liability  of  Edward  Dodge  for  the  debt  in  question.  Had  he 
then  done  so,  and  had  the  liability  of  Edward  Dodge  been 
then  established,  a  right  on  the  part  of  Edward  Dodge  to  be- 
come a  creditor  of  the  new  firm  in  the  bankruptcy  proceed- 
ings would  have  arisen.  This  was  a  substantial  right  lost  to 
Edward  Dodge  by  unexcused  delay  on  the  part  of  the  plaint- 
iff. Still  more,  if,  instead  of  dealing  with  this  debt  as  an 
existing  liability  of  the  new  firm  alone,  the  liability  of  Ed- 
ward Dodge  had  been  asserted  and  maintained  before  the 
estate  of  Jay  Cooke  &  Co.  was  woand  up,  those  shares  of 
stock  which  the  plaintiff  received  for  this  debt  would  have 
passed  to  Edward  Dodge  or  his  representative,  with,  of  course. 
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the  election  to  sell  or  to  hold  them.  It  is  obWous,  that  the 
diBtributiou  of  those  stocks  was  not  made  for  the  purpose  of 
enabling  the  creditors  to  tnm  them  at  once  into  money. 
That  coald  have  been  done  by  the  assignee  in  bankniptcj. 
The  object  of  the  distribntion  was  to  give  the  creditors  an 
election  to  sell  or  to  hold  those  stocks.  This,  too,  was  a  sub- 
stantial benefit.  Its  value  in  this  case  appears  by  the  fact 
that  the  stocks  distributed  to  the  plaintiff  as  creditor  of  the 
new  firm  are  now  equal  in  value  to  the  debt  proved  against 
the  new  firm  by  the  plaintiff.  The  plaintiff  has  seen  fit,  with- 
out any  cause  assigned,  to  adopt  a  course  by  which  the  right 
to  vote  as  a  creditor  in  the  bankruptcy  proceeding  was  lost  to 
Edward  Dodge,  and  his  representative  deprived  of  the  power 
to  secure  his  estate  against  loss. 

Having,  without  cause,  delayed  asserting  the  liability  of 
the  outgoing  partners  during  a  period  of  some  five  years, 
whereby  the  party  was  deprived  of  an  opportunity  to  take 
part  in  the  bankruptcy  proceedings  of  Jay  Cooke  &  Co.,  and 
to  reimburse  himself  from  the  estate  of  that  firm,  the  plaint- 
iff cannot  now  ask  a  Court  of  Equity  to  exercise  its  power  in 
his  behalf.  The  right  here  claimed  is  an  equitable  right  only, 
and  it  may,  therefore,  be  met  by  equitable  circumstances. 
{Ed  pwrte  Keiidall,  17  Ves.,  522.) 

I  have  not  overlooked  the  fact  that  the  defendant  did  at 
one  time  make  demand  on  the  representative  of  Edward 
Dodge  for  the  payment  of  the  debt  now  sued  on.  But  this 
demand  was  not  made  until  1878,  when  the  distribution  of 
the  estate  of  Jay  Cooke  &  Co.  had  been  determined  upon, 
and,  when  made,  it  was  not  enforced ;  on  the  contrary,  the 
defendant's  denial  of  liability  was,  apparently,  acceded  to,  for 
the  plaintiff  commenced  no  suit  at  that  time,  and  after  that 
time  received  the  stocks  distributed  by  the  trustees  of  Jay 
Cooke  &  Co.,  and  sold  them  at  private  sale  without  notice 

Attention  should  also  be  called  to  the  fact,  that  the 
plaintiff  makes  no  tender  of  the  stocks  he  so  received.  He 
who  asks  equity  must  do  equity.  If,  at  this  late  day,  the  es- 
tate of  Edward  Dodge  is  to  be  charged  with  the  debt  in  ques- 
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tion,  eqaitj  demands  of  the  plaintiff  that  he  transfer  to  the 
estate  of  Edward  Dodge  the  stocks  which  Edward  Dodge 
would  have  been  entitled  to  receive  if  his  liability  had  been 
asserted  in  his  lifetime.  The  plaintiff  does  not  do  this.  All 
that  he  offers  is  to  credit  the  amount  of  the  cash  dividends 
and  the  proceeds  of  the  private  sale  of  those  stocks.  Mani- 
festly, in  view  of  the  evidence  respecting  the  value  of  those 
stocks,  it  would  not  be  for  his  advantage  to  make  tender  of 
them  now.  But  only  in  that  way  can  he  do  equity.  Failing 
to  do  this,  his  prayer  cannot  be  granted. 

Let  an  order  be  entered  dismissing  the  bill^  with  costs. 


James  McKeen^  for  the  plaintiff. 
Thomas  M.  Morga/rty  for  the  defendant. 


Hugo  Sutro  akd  Ludwig  Sutro 

vs. 

August  Moll.    In  EQunr. 

The  re-iflsned  letters  pateDt,  No.  6,761,  granted  to  Hugo  Sutro,  November  16th, 
1875,  for  an  "  improyement  in  cards  for  wrapping  thread,"  theori^nal  pat- 
ent, No.  180,672,  haying  been  granted  to  him  August  20th,  1872,  and  re- 
iflsoed  to  him  as  No.  6,726,  January  6th,  1874,  construed  as  requiring  the  sec- 
tions to  be  parts  of  one  oontinuous  card,  requiring  to  be  bevered  to  become 
sections. 

The  statute,  (Rev,  Stat.  U»  8,,  %  4,920,)  does  not  require  the  names  of  witnesses 
as  to  novelty  to  be  given,  but  only  the  names  of  those  who  knew  of  the  thing, 
and  where  they  can  be  found,  and  where  and  by  whom  the  thing  was  used. 

(Before  Blatcbfobd,  J.,  Southern  IHstrict  of  New  York,  February  18th,  1881.) 

Blatchfobd,  J.  This  snit  is  brought  on  re-issned  letters 
patent  No.  6,751,  granted  to  Hngo  Sutro,  November  16th, 
1875,  for  an  "  improyeinent  in  cards  for  wrapping  thread," 
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the  original  patent,  No.  180,672,  having  been  granted  to  him 
Augnst  20th,  1872,  and  re-iesued  to  him  as  No.  5,725,  Jann- 
arj  6th,  1874.  The  following  is  the  specification  of  re-issne 
No.  6,751,  including  what  is  oatside  of  brackets  and  what  is 
inside  of  brackets,  and  omitting  what  is  in  italics :  "  This 
invention  relates  to  a  new  form  for  holding  [and  anew  method 
of  putting  up]  braided  or  other  threads,  and  [it]  consists  in 
[pasteboard  card  or  other  equivalent  material  notched]  notch- 
ing a  card  at  the  ends  [so  as]  to  produce  visible  and  accurate 
subdivisions  of  the  skeins  wound  thereon,  [thereon ;  and 
also  in  perforating  or  equivalentlj  weakening  or  cutting  sach 
card  lengthwise,  to  allow  convenient  separation  of  any  one  or 
more  of  the  sections  of  card  with  the  thread  or  skein  upon  it.] 
This  is  for  the  purpose  of  keeping  the  skeins  so  fully  sepa- 
rated that  they  cannot  become  entangled,  and  that  they  can, 
each  skein  containing  a  certain  length  of  thread,  be  [separated] 
cut  apart  with  their  sections  of  card,  [so  as]  to  furnish  a  de- 
sired measure  of  thread  or  braid.  A  in  the  drawing  repre- 
sents the  card  [or  form]  aroand  which  the  braided  or  plain 
thread,  cord  or  tape  is  wound  lengthwise.  The  ends  of  this 
card  are  notched,  as  at  a,  a  in  Fig.  1,  there  being  as  many 
notches  as  there  are  to  be  skeins  or  separate  subdivisions 
woand  about  the  card.  In  this  manner  the  card  is  subdivided 
into  a  series  of  narrow  sections  5,  ft,  [each]  all  containing  [a 
certain]  eq^ial  [quantity]  qtiantities  of  the  fabric,  the  project- 
ing prongs,  d  d^  between  the  recesses  a  keeping  the  several 
skeins  properly  separated.  The  card  may  be  perforated  [or 
otherwise  equivalently  weakened  or  cut]  lengthwise  [along  a 
line  or  lines,  indicated  by  the  dotted  line  or  lines  in  Fig.  1  of 
the  drawings,  so  as]  to  allow  convenient  [separation]  dettieh" 
ment  of  any  one  or  more  of  the  [skeins  with  their  sections  of 
card  5]  iectione  &,  with  the  card  on  itj  so  that  in  retail  trade 
the  skeins  can  be  disposed  of  separately  without  requiring  their 
unwinding  and  special  measurement.  The  [fabric  is]  skeineon 
the  card  may  he  wound  [in  skeins  of  the  desired  length]  upon 
[each  of]  the  sections  b  [of  the  card  as  described,  and  all  or  a 
part  of  the  skeins  remain  connected  together]  so  as  to  consti- 
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tate  [an  unbroken  length]  one  continuoua  thready  oord^  or  iapej 
or  [else  the  skeiiiB  upon  the  card  that  is  simply  perforated,  or 
otherwise  equivalent]  j  weakened  between  the  said  sectionSjinay 
be  diBconnected  so  as  to  form]  they  ma/y  he  independent  [and] 
of  each  other ^  i.  «.,  separate  pieces  [of  the  fabric  upon]  on  the 
several  sections  b.  Thus  put  up  on  my  pattern  card^  the  fabric, 
which  may  consist  [in]  (j/*  woven,  braided,  or  twisted  cord,  tape, 
ribbon,  braid,  or  thread,  [wire,  or  any  other  narrow  articles 
measured  by  the  yard,]  cannot  tangle  [twist  or]  nor  soil, 
neither  in  the  hfinds  of  the  actual  consumer^  merchant^  or 
maniifaeturer.  Under  the  old  style  of  putting  up  such  goods, 
they  were  very  apt  to  become  entangled,  and,  as  they  had  to 
be  separately  measured  in  dealing  out  certain  lengths,  [they] 
tMr  ddicaie  tints  were  often  soiled,  [and]  or  they  were  twisted 
out  of  shape."  Reading  in  the  foregoing  what  is  outside  of 
brackets,  including  what  is  in  italics,  and  omitting  what  is  in- 
side of  brackets,  we  have  the  specification  of  the  original  pat- 
ent. The  claims  of  the  re-issue  areas  follows :  ^^  1.  The  de- 
vice for  holding  thread,  consisting  of  cardboard  notched  at 
the  ends,  so  as  to  separate  said  threads  into  two  or  more  sec- 
tions or  skeins,  as  set  forth.  2.  The  device  for  holding  thread, 
consisting  of  cardboard  notched  at  the  ends,  and  perforated 
lengthwise,  so  as  to  be  formed  into  sections,  to  allow  of  con- 
venient separation  of  the  sections  and  skeins  of  thread,  as  and 
for  the  purpose  set  forth.  3.  The  improved  method  described 
of  putting  up  thread  or  any  narrow  fabric  in  skeins  on  card- 
board notched  at  the  ends,  by  winding  the  fabric  continuously 
from  one  notched  section  of  the  cardboard  to  another,  as  and 
for  the  purpose  set  forth,"  The  original  patent  had  only  one 
daim,  as  follows :  "  The  device  for  holding  thread,  formed  of 
&  card,  A,  notched  at  the  ends  so  as  to  be  formed  into  sec- 
tions, },  J,  as  set  forth." 

The  putting  up  of  the  skeins  by  winding  the  fabric  con- 
tinuoasly  from  one  section  to  another  is  found  in  the  original 
specification.  So,  also,  is  the  perforation  of  the  card  length- 
wise. But  the  original  does  not  suggest  that  the  sections  can 
be  other  than  parts  of  the  same  continuous  card,  attached 
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together  only  because  and  as  parts  of  the  same  unit,  and  requir- 
ing detachment  by  the  catting  or  physical  severing  of  the  body 
of  such  unit,  in  order  to  become  sections.  The  re-issue  omits 
the  cutting  apart  and  detaching,  and  the  expression  "  a  card.'* 

The  defendant's  arrangement,  which  is  alleged  to  infringe, 
consists  of  detached  pieces  of  notched  cardboard,  with  the 
fabric  wound  continuously  from  one  to  another,  and  then  the 
pieces  laid  side  by  side,  and  two  pieces  of  loose  cardboard  laid 
crosswise  of  the  first-named  pieces,  between  their  up{)er  faces 
and  the  lower  sides  of  the  wound  fabric,  so  that  the  whole  is 
capable  of  being  taken  up  and  moved  together  by  taking  hold 
of  any  part  of  it,  as  the  patented  structure  can  be.  The  result 
is  attained  of  separating  the  threads  into  more  skeins  than  one, 
and  of  allowing  of  the  convenient  separation  of  the  skeins, 
and  there  is  the  continuous  winding.  But  there  is  nothing 
which  can  be  called  ^^  a  card"  in  the  sense  of  the  plaintiffs' 
card,  and  in  the  sense  of  the  description  in  the  original  specifi- 
cation, nor  are  there  any  sections  of  a  card. 

It  is  shown  by  the  testimony  of  McCaaley  that  it  was  old 
to  put  up  cord  by  winding  a  given  length  on  a  notched  piece 
of  board,  and  then  continuing  the  cord  to  another  notched  piece 
of  board,  and  winding  an  equal  length  of  the  cord  on  that,  aod 
so  on  to  the  number  of  a  dozen ;  and  that  he  had  known  of 
this  being  done  for  at  least  20  years  in  New  York,  with  Butler 
&  Pitkin,  356  Broadway,  who  subsequently  became  Butler, 
Pitkin  &  Co.,  476  Broadway.  It  is  shown  by  the  testimony 
of  John  E.  Read,  a  member  of  the  firm  of  Howard,  Sanger  & 
Co.,  of  New  York,  dealers  in  fancy  goods,  and  who  has  been 
in  that  business  for  28  yei^rs  continuously,  that  for  over  20  years 
past  he  has  known  of  fishing  lines  put  up  on  notched  boards, 
and  continued  from  one  board  to  another.  The  testimony  of 
these  two  witnesses  was  objected  to  on  the  record  as  "  not  with- 
in the  pleadings."  What  this  was  intended  to  mean  is  not  far- 
ther stated  on  the  record.  It  is  too  indefinite  to  be  regarded.  In 
argument  it  is  contended  that  the  testimony  of  McCauley  and 
that  of  Eead  are  inadmissible,  because  knowledge  by  them  is 
not  set  up  in  the  answer.    But  the  answer  sets  up  that  the  pat- 
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ented  invention  was  before  known  by  Edwin  T.  Butler,  of  "But- 
ler &  Pitkin,  in  business  at  No.  356  Broadway,  New  York  city," 
and  by  '^Howard  &  Sanger,  in  business  at  No.  Broadway, 
Kew  York  city ;"  and  that  the  patented  method  of  having  one 
continnons  thread  in  skeins  of  two  and  more,  substantially  as 
described  in  the  re-issue,  was  known  to  the  following  persons 
and  at  the  following  times  and  places,  to  wit :  '^  Butler,  Pitkin 
A  Co.,  356  Broadway,  New  York  city,  more  than  ten  years 
past ;  Howard,  Sanger  &  Co.,  462  Broadway,  New  York  city, 
more  than  t^n  years  past."  The  statute  {Sev.  Stat  U.  /SI, 
§  4,920)  does  not  require  the  names  of  witnesses  to  be  given, 
but  only  the  names  of  those  who  knew  of  the  thing,  and  where 
they  can  be  found,  and  where  and  by  whom  the  thing  was 
used.  Aside  from  the  want  of  point  in  the  objection  stated 
on  the  record,  the  notice  in  the  answer  was  sufficient  to  admit 
the  testimony  of  the  two  witnesses.  The  testimony  of  Mc- 
Canley  was  also  objected  to  on  the  record  as  immaterial,  and 
that  of  Bead  as  irrelevant  The  testimony  was  material  and 
relevant  as  tending  to  show  that  the  defendant's  structure 
existed  before  the  patented  invention,' and,  therefore,  that  the 
defendant's  structure  was  not  the  same  as  the  plaintiffs'.  In 
this  view,  no  notice  in  the  answer  was  necessary  as  to  names, 
as  the  testimony  was  admissible  under  the  issue  of  non-in- 
fringement. 

Nothing  is  shown  to  invalidate  the  plaintiffs'  re-issue, 
properly  construed,  but,  in  view  of  the  original  patent,  the 
re-issue  cannot  be  so  construed  as  to  cover  the  defendant's 
device.  Moreover,  the  existence  of  the  devices  testified  to  by 
McCauley  and  Bead  requires  that  the  re-issue  shall  be  limited 
to  covering  sections  strictly  attached,  and  requiring  cutting  to 
detach  them ;  and,  in  view  of  such  limitation,  the  defendant 
has  done  no  more  than  was  done  before.  Putting  in  the 
cross  pieces  to  keep  the  detached  pieces  in  position  is  not 
within  the  patented  invention. 

The  bill  is  dismissed,  with  costs. 

J,  P.  FUchj  for  the  plaintiffs. 


8.  Cheenbaum^  for  the  defendant. 


04  CONNECTICUT, 
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Chablss  L.  Gbiswold 

Fbedbbigk  a.   Bbagg  and   Ida   £.  Bbaqo,  his   wife.     Ih 

Equity. 

Uoder  the  "  Betterment  Act "  of  Connecticat,  {Gen.  StatM,,  Revidon  of  18Y6,  p. 
862,)  where  the  defendant  in  an  ejectment  suit  for  land,  against  whom  a  re* 
coyery  had  been  had,  brooght  a  suit  in  equity  to  be  allowed  the  Talne  of  his 
permanent  improvements  made  by  him  on  the  land,  it  was  held,  that  up  to  the 
date  of  the  ejectment  suit  he  continnously  belicTed  that  he  was  the  absolute 
owner  of  the  land  from  the  time  it  was  conveyed  to  him  by  a  quitclaim  deed, 
and  that  he  had  a  perfect  legal  title  to  it  in  fee  dmple,  and  that  the  adverse 
claim,  though  it  had  been  asserted,  was  without  foundation. 

The  plaintiff  in  this  suit  is  not,  under  said  statute,  within  the  rule  that  he  can- 
not be  regarded  as  a  bona  fide  purchaser,  without  notice,  because  he  held  naerely 
under  a  quitclaim  deed,  the  question,  under  said  statute,  bong  as  to  whether 
the  improvements  were  made  in  good  faith,  and  in  the  belief  of  an  absolute 
title. 

In  this  case,  although  the  plaintiff  made  some  of  the  improvements  after  he  re- 
ceived notice  of  the  adverse  claim,  it  was  held  that  he  acted  in  good  faith  in 
making  them. 

The  meaning  of  "  good  faith,"  under  said  statute,  defined. 

(Before  Shipman,  J.,  Connecticut,  February  2l8t,  1881.) 

Shifman,  J.  This  is  a  bill  in  equity,  supplemental  to  an 
action  of  ejectment  in  favor  of  the  present  defendants  against 
the  present  plaintiff,  and  founded  upon  the  statute  of  this 
State  commonly  called  the  "Betterment  Act."  (Oen.  Stats., 
Revision  of  1875,  p,  362.)  The  plaintiffs  in  the  ejectment 
suit  recovered  a  verdict  against  the  defendant  for  the  seizin 
and  possession  of  an  undivided  fourth  part  of  a  tract  of  land 
containing  an  auger  factory  and  a  mill  privilege  in  the  town 
of  Chester.  The  defendant  thereupon  filed  a  bill  praying  for 
the  relief  provided  by  the  statute. 

On  May  5th,  1845,  Joseph  C.  Dudley  conveyed  the  land  in 
qnestion  and  other  lands,  by  warranty  deed,  to  Joshua  L'Hom- 
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medieu,  and  on  March  28tb,  1846,  the  said  Dudley,  as  gnardian, 
appointed  by  a  Court  of  Probate  in  the  State  of  Massachu- 
setts, of  his  minor  children,  Orestes  Dndley  and  Cecilia  M. 
Dudley,  conveyed  to  said  Joshua  and  Ezra  L'Hommedieu  the 
interest  of  said  minors  in  all  said  lands,  by  virtue  of  an  order 
purporting  to  have  been  made  by  the  Court  of  Probate  for 
the  district  of  Saybrook,  wherein  said  lauds  were  situate. 
Ezra  L'Hommedieu  conveyed  to  said  Joshua  his  (the  said 
Ezra's)  interest  in  the  land  now  in  controversy,  by  quitclaim 
deed,  dated  February  22d,  1850.    Joseph  C.  Dudley  and  his 
children  derived  title  to  these  lands  from  Harmon  Dudley,  by 
his  last  will.    The  devise  was  in  the  following  words  :  "  All 
my  real  estate  not  otherwise  disposed  of  in  this  my  last  will 
and  testament,  of  every  kind  and  description,  1  give  and  de- 
vise to  my  nephew,  Joseph  Cyprian  Dudley,  the  son  of  my 
brother  Joseph  Dudley,  to  have  and  to  hold  the  same  as  an 
estate  in  tail  to  him,  the  said  Joseph  Cyprian  Dudley,  and  to 
the  heirs  of  his  body  begotten,  it  being  my  expectation  and 
understanding  that  in  the  heii*s  of  the  said  Joseph  Cyprian 
the  same  will  become  and  be  an  estate  in  fee  simple."     By 
this  will  an  estate  in  fee  tail  was  vested  in  Joseph  C.  Dudley, 
and  a  fee  simple  absolute  in  his  issue.     The  tenant  in   tail 
died  on  January  15th,  1877.    A  daughter,  Ida  E.  Bragg,  one 
of  the  plaintiffs  in  the  ejectment  suit,  was  bom  August  6th, 
1855.    The  interest  of  said  Ida  in  said  lands  was  not  con- 
veyed by  either  deed,  and  at  the  death  of  her  father  she 
owned  an  undivided  fourth  of  the  land  now  in  question. 
Joshua  L^Hommedieu  conveyed  said  land  to  the  plaintiff  and 
others,  his  partners  in  business,  by  warranty  deed,  dated  De- 
cember 6th,  1860,  subject  to  a  mortgage  of  $450  to  the  State 
of  Connecticut.    This  mortgage  was  quitclaimed  on  January 
8th,  1852 ;  the  land  was  re  mortgaged  to  the  State  to  secure  the 
payment  of  the  same  sum  on  January  2d,  1852 ;  and  this  last 
mortgage  was  quitclaimed  on  August  10th,  1853.    On  or  about 
August  25th,  1863,  the  plaintiff  and  his  partners  conveyed 
said  land  to  Turner  &  Day,  the  plaintiff  conveying  by  deed  of 
warranty.    On  February  15th,  1866,  the  said  Turner  &  Day 
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and  Edward  C.  Hnngerford,  who  had  theretofore  become  a 
partner^ with  the  other  grantors,  conveyed,  bj  quitclaim  deed, 
the  whole  of  the  land  in  question  to  the  plaintiff,  who  has 
ever  since  been  in  possession  thereof,  in  the  actual  and  bona 
Jide  belief  that  it  was  his  absolute  estate  in  fee  simple.  In 
January,  1877,  Henry  W.  Ely,  Esq.,  of  Westfield,  MasBachn- 
setts,  as  attorney  for  Mrs.  Bragg,  notified  the  plaintiff  of  her 
claim  of  title  to  said  property.  At  or  about  the  same  time 
similar  notifications  were  given  to  the  other  occupants  of  the 
land  originally  conveyed  to  Joshua  L'Hommedieu,  and  which 
had  now  become  subdivided  and  was  owned  by  sixteen  or 
eighteen  reputed  owners.  Much  of  the  land  was  now  im- 
proved. Dwellings,  two  factories  and  a  church  were  upon 
the  property.  These  owners  held  a  meeting  and  appointed  a 
committee  or  agent  to  examine  the  question  of  title.  He 
employed  counsel,  who  reported  that  the  claim  was  entirely 
without  foundation.  The  plaintiff  consulted  the  same  lawyer 
and  received  the  same  opinion.  The  committee  visited  West- 
field,  saw  Mr.  Ely  and  the  relatives  of  Mrs.  Bragg,  and  ob- 
tained the  idea,  from  these  and  other  conversations,  that  the 
claim  would  not  be  pursued,  and  that  it  was  an  attempt  to 
extort  money  without  right,  and  so  reported  to  the  plaintiff! 
The  plaintiff's  factory  was  burned  on  October  15th,  1878.  He 
commenced  rebuilding  on  November  1st,  1878.  The  new 
building  was  completed  about  January  1st,  1879.  Before  re- 
building, he  asked  the  same  counsel  whether  there  could  be 
any  doubt  as  to  the  validity  of  his  title,  and  received  answer 
that  Mrs.  Bragg  had  no  valid  claim.  On  January  26th,  1878, 
Mr.  Ely  offered  to  give  a  discharge  from  all  the  *  Dudley 
children  to  all  the  owners  for  $1,400.  This  offer  was  de- 
clined, and  on  February  21st,  1878,  Mr.  Ely  made  a  like  ojflfer 
of  discharge  for  $500.  On  March  2d,  1878,  Mr.  Bragg  re- 
peated this  proposition,  accompanied  with  the  assurance  that, 
if  it  was  not  accepted,  suit  would  be  commenced  immediately. 
Suit  was  commenced  on  April  10th,  1879.  Between  Decem- 
ber eth,  1850,  and  February  15th,  1865,  the  owners  of  this 
property  made  repairs  and  some  slight  improvements  thereon, 
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but  the  improvemeuts  were  so  small  that  no  acoonDt  is  made 
of  them,  (except  the  portion  of  the  permanent  improvements 
upon  the  dam  which  may  have  been  made  by  Tnmer,  Day  & 
Go.,)  until  after  the  reparchase  by  the  plaintiff  in  1865. 
Since  then,  the  dam  has  been  substantially  rebuilt,  additional 
buildings  and  a  store  erected,  walls  and  a  fence  built,  trees  set 
out,  and  the  brook  strengthened.  After  the  fire,  a  new  build- 
ing and  foundation  were  built. 

The  testimony  leaves  no  room  for  doubt  that  up  to  the 
date  of  the  suit  the  plaintiff  continuously  believed  that  he 
was  the  absolute  owner  of  said  property  from  and  after  Feb- 
ruary 15th,  1865,  and  that  he  had  a  perfect  title  thereto  in  fee 
simple,  and  that  the  claim  of  the  defendants  was  without 
foundation.  Keither  is  there  any  doubt  that  the  plaintiff  and 
his  grantors  made  all  their  improvements  upon  said  property, 
before  the  commencement  of  the  action  at  law,  in  the  like 
belief  of  absolute  title  and  in  perfect  good  faith  in  fact,  both 
with  themselves  and  towards  any  known  or  unknown  claim- 
ants. These  improvements  are  valuable,  and  have  a  present 
value  in  the  enhancement  of  the  price  of  said  property.  The 
averments  of  the  bill  are  found  to  be  true,  except  as  to  the 
value  of  the  betterments,  and  except  as  to  the  averment  that 
a  joiner's  shop  constituted  one  of  the  improvements.  This 
shop  was  erected  upon  the  land  by  license  of  the  plaintiff, 
with  the  light  to  purchase  the  same.  That  privilege  has  not 
yet  been  exercised. 

In  addition  to  the  questions  of  fact  in  the  case,  the  de- 
fendants contend,  (1st,)  that  the  plaintiff,  holding  merely  un- 
der a  quitclaim  deed,  cannot  be  a  honajlde  purchaser  without 
notice.  It  is  true,  that,  in  a  class  of  cases  in  equity,  no  per- 
son deriving  title  merely  by  a  quitclaim  deed  is  considered  a 
Jona  fide  purchaser.  {Oliver  v.  PiaUy  8  Sow.y  333 ;  May  v. 
Ze  Clairey  11  Wall.y  217 ;  Dickeraon  v.  Colgrovey  100  U.  /SI, 
578.)  But  I  do  not  think  that  this  principle  or  these  de- 
cisions are  applicable  to  this  statute.  The  questions,  under 
this  statute,  of  good  faith  and  of  belief  are  those  of  fact. 
Were  the  improvements  made  in  good  faith  and  in  the  belief 
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of  an  absolute  title!  If  thej  were  in  fact  so  made,  the 
plaintiff  is  entitled  to  the  remedy.  Bj  the  words  ^^good 
faith  "  I  do  not  think  that  the  Legislature  had  in  view  an 
arbitrary  rale,  that  a  particular  kind  of  conveyance  neces- 
sarily bars  the  existence  of  good  faith  in  the  purchaser.  The 
statute  was  intended  to  be  remedial,  and  to  provide  that,  if 
good  faith  and  belief  actually  existed,  the  deeds  not  showing 
upon  their  face  that  an  absolute  title  was  not  conveyed,  and 
the  purchaser  not  being  chargeable  with  laches,  then  the 
equitable  powers  of  the  Courts  might  be  exercised. 

(2d.)  It  is  claimed,  that,  inasmuch  as  the  plaintiff  rebuilt 
his  burned  mill  after  notice  of  the  claim  of  Mrs.  Bragg,  he 
cannot  be  considered  as  having  acted  in  good  faith  so  far  as 
subsequent  improvements  are  concerned.  Prior  to  the  re- 
vision of  1875,  the  belief  of  good  title  was  alone  required. 
The  statute  now  provides,  that  the  ejectment  defendant  shall 
also  have  made  the  improvements  in  good  faith.  Mere  belief 
of  title  is  not  sufficient.  A  wealthy  occupant  is  not  to  make, 
without  good  reason,  extensive  improvements  upon  land 
which  is,  to  his  knowledge,  earnestly  claimed  by  another. 
The  reputed  owner  must  act  in  good  faith,  that  is  to  say, 
fairly,  considerately,  in  good  conscience,  with  integrity  of 
purpose,  and  without  rash  haste.  But  it  may  not  be  incon- 
sistent with  his  good  faith  that  some  person  had  at  some  time 
asserted  a  claim  upon  his  property.  The  notice  of  claim  may 
be  a  circumstance  all  important,  and  it  may  be  of  trifling  con^ 
sequence.  In  this  case,  notice  was  given,  in  January,  1877, 
of  attack  upon  all  the  titles  of  land  in  a  part  of  a  village. 
The  alleged  defect  was  treated  as  of  no  consequence  by  com- 
petent lawyers  who  were  consulted,  or  who  professed  to  give 
an  opinion.  The  claim  was  virtually  declared  to  be  valueless 
by  near  relatives  of  the  claimant.  In  January,  1878,  her  at- 
torney offered  to  give  a  complete  title  to  all  the  owners  for 
$1,400,  and  in  the  succeeding  month  he  made  a  like  offer  for 
$500.  In  March,  1878,  this  offer  was  repeated,  with  threat 
of  immediate  suit  in  case  of  non-acceptance ;  but  no  suit  had 
been  commenced  when  the  plaintiff  rebuilt  in  the  fall  and 
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winter  of  1878-9.  Under  these  circnmstances,  the  plaintiff 
acted  not  only  in  good  faith  towards  the  claimant,  but  he  had 
some  reason  to  believe  that  she  was  acting  in  bad  faith  to- 
wards him. 

The  mere  notice  of  adverse  claim  is  not  considered  in 

other  States  which  have  statutes  of  similar  general  character, 

to  forbid  the  oonclosion  that  subsequent  improvements  were 

made  in  good  faith.     {Harrison  v.  GastnePy  11  Ohio  Sty  34:7 ; 

Wells  V.  Bileyy  2  BUlon,  569.) 

By  agreement  of  the  parties,  the  wheel  and  shaft  con- 
nected therewith,  and  main  line  of  shafting,  and  all  ma- 
chinery, fixed  and  movable,  are  excluded  from  the  computa- 
tion of  the  value  of  improvements,  and  the  said  machinery, 
fixed  and  movable,  shafting,  shaft,  and  wheel  are  agreed  to 
belong  to  said  Griswold,  and  not  to  pass  to  said  Bragg  and 
wife  by  virtue  of  any  judgment  in  the  ejectment  suit. 

The  value  and  the  present  value  of  the  improvements 
upon  said  land,  thus  made  by  the  plaintiff,  excluding  the 
value  of  the  machinery  by  virtue  of  the  foregoing  stipula- 
tion, I  find  to  be  sixty-one  hundred  dollars,  one-fonrth  of 
which  is  fifteen  hundred  and  twenty-five  dollars.  The 
amount  due  to  the  defendants  by  the  plaintiff  for  the  use  and 
occupation  of  one  undivided  fourth  of  the  premises  for  two 
years  one  and  one-half  months,  was  found  by  the  jury  to  be 
1112,  or  at  the  rate  of  $4  40  per  month.  Let  there  be  a 
decree  for  the  plaintiff,  that  final  judgment  shall  not  be 
rendered  until  the  plaintiffs  in  ejectment  have  paid  the 
balance  thus  found  to  be  due  to  the  ejectment  defendant. 

jR.  D.  ffuhbard  and  W.  F.  WiUcoXy  for  the  plaintiff. 


S,  E.  Baldwin^  for  the  defendants. 
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Judith  W.  Andrews  and  I^^bancib  A.  Brooks 

vs. 

J.  Greooby  Smith,  Worthington  C.  Smith,  and  Jed  P. 
Clabk  and  Edwabd  W.  Feok,  Executors  of  Joseph 
Clark.    In  Equity. 

On  a  plea  to  the  jnrisdiotion  of  tbia  Court,  of  the  pendency  of  proceedings  hi 
Chancery  in  a  Court  of  the  State,  in  respect  to  a  malter  as  to  which  the 
jurisdiction  of  the  two  Courts  was  concurrent,  it  appearing  that  the  property 
coTered  by  the  litigation  was  not  in  the  possession  of  the  State  Court,  or  of 
the  defendants  as  its  receiyers,  the  plea  was  oyerruled. 

A  claimant  to  funds,  whose  prior  right  in  them  is  acknowledged,  is  not  a  neces- 
sary party  to  a  suit  by  a  subsequent  claimant  to  obtain  an  accounting  for  the 
reridue  of  such  fundi. 

The  question  of  comity  between  Courts  considered  and  applied. 

(Before  Whsilxe,  J.,  Vermont,  February  22d,  1881.) 

Whbeleb,  J.  The  defendants,  citizens  of  Yermont,  are 
trnstees,  and  representatives  of  trustees,  under  the  first  mort- 
gage of  the  Vermont  Central  Railroad,  who  have  been  in 
possession,  after  a  default  of  pajmeYit,  of  that  and  the  Yer- 
mont and  Canada  Bailroad,  snbject  to  a  prior  lien  npon  the 
income  of  both  roads,  to  secure  the  payment  of  rent  to  the 
Yermont  and  Canada  Railroad  Company.  The  orators,  citi- 
zens of  Massachusetts,  are  holders  and  owners  of  the  first 
mortgage  bonds,  and  bring  this  bill,  alleging,  in  substance, 
that  the  defendants,  as  such  trustees,  have  received  from  the 
income  of  the  roads  large  sums  of  money,  at  one  time 
$56,000,  and  at  another,  $50,000,  after  satisfying  all  prior 
claims  for  rent,  and  at  still  other  times  $210,000,  more  than 
enough  to  pay  the  rent,  which  they  have  applied  to  their 
own  uses  and  to  other  purposes,  and  have  failed  to  pay  over 
to  the  bondholders  to  whom  the  money  belongs.  The  defend- 
ants who  are  representatives  have  demurred  to  the  bill  bo- 
cause  the  Yermont  and  Canada  Railroad  Company,  as  prior 
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lien  holder  upon  the  funds,  and  the  subsequent  lien  holders, 
are  not  made  parties.  The  other  defendants  have  pleaded 
the  pendency  of  proceedings  in  a  Court  of  Chancery  of  the 
State  to  the  jurisdiction  of  this  Court  The  orators  liave  set 
the  plea  down  for  argument,  and  the  cause  has  been  heard 
upon  the  demurrer  and  plea. 

The  proceedings  in  the  Court  of  Chancery  were  brought 
to  enforce  the  lien  for  rent,  and  resulted  in  the  appoint- 
ment of  these  trustees  of  the  first  mortgage,  while  so  in  pos- 
session, receivers  to  raise  funds  to  pay  off  the  rent  before  ap- 
plying the  income  to  these  mortgage  bonds.  Afterwards,  an 
agreement  was  made  between  the  parties,  changing  the  basis 
of  the  rent,  and  providing  for  certain  things  to  be  done,  and 
specific  payments  to  be  made,  and  that  then  the  trustees 
should  pay,  first,  the  rent,  second,  the  first  mortgage  bonds, 
third,  the  second  mortgage  bonds,  and  then  the  mortgagor, 
and  that  there  shoidd  be  a  decree  in  the  cause,  to  be  binding 
on  all  parties  in  interest  in  both  roads.  A  decree  was  made 
accordingly,  founded  on  this  consent,  but  which  went  further 
than  the  agreement,  and  provided  also  for  a  settlement  of  the 
accounts  of  the  trustees  and  receivers  by  a  committee  of  bond- 
holders, and,  on  objection,  by  the  Court,  and  that  the  cause 
shoald  be  retained  in  Court,  with  liberty  to  the  parties  to  ap- 
ply to  the  Court  for  further  orders  therein,  as  they  might  be 
advised.  It  was  while  the  trustees  were  in  possession  under 
this  arrangement  that  the  trustees  received  the  money 
sought  by  the  orators.  Afterwards,  they  were,  at  their  own 
request,  discharged  from  the  possession  of  the  property  by  an 
order  of  Court  placing  it  in  other  hands,  which  provided  for 
the  settlement  of  their  accounts,  and  that  they  should  re- 
main subject  to  the  order  and  protection  of  the  Court  until 
their  accounts  should  be  settled.  An  account  has  been  taken 
by  masters  of  that  Court  of  all  their  receipts  and  expendi- 
tares  while  so  in  possession  of  the  roads  and  property,  which 
includes  all  the  items  claimed  by  the  orators,  and  which  is 
now  pending  in  that  Court. 

Important  questions  concerning  the  jurisdiction  of  the 
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State  Court  and  this  Court  arise  upon  these  pleadings,  and 
their  consideration  has  been  approached  with  such  care,  ex- 
amination, and  circnmspectioD,  as  their  gravity  has  seemed 
to  demand.    The  jurisdiction  of  the  two  Courts,  as  to  these 
matters,  is  concurrent,  as  is  expressly  provided  by  the  law  of 
Congress  providing  for  this  Court,  and  which  on  this  subject 
is  paramount.     (Ilev,  Stat  U.  S.j  see.  629  ;  Act  of  March  Zdy 
1875,  sec.  1, 18  U.  S.  Slat,  at  Zarge^  470.)    In  creating  the 
Circuit  Courts,  and  providing  for  their  jurisdiction,  care  has 
always  been  taken  to  prevent  any  conflict  between  them  and 
the  State  Courts ;  and,  generally,  the  Courts  themselves  have 
been  diligent,  each  to  so  keep  within  the  prescribed  bounds 
that  there  should  be  no  appearance  even  of  interference  by 
one  with  the  other.    To  that  end,  when  either  (jourt  has,  by 
its  process  or  its  officers,  taken  any  property  or  subject  of 
litigation  into  its  custody,  the  other  has  carefully  refrained 
from  interfering  with  the  custody,  or  the  litigation  in  which 
it  was  taken.    When  one  Court  has  possession,  the  other  will 
not  take  any  proceedings  which  will  interfere  with  the  posses- 
sion, and  when  one  has  cognizance  of  any  litigation  the  other 
will  not  take  cognizance  of  the  same  litigation.    Stanton  v. 
Emhrey^  (93  U.  /S,  548,)  cited  for  the  orator  to  the  contrary 
of  this,  was  not  in  the  same  State  with  the  State  Court,  and, 
therefore,  did  not  come  within  the  provision  as  to  concurrent 
jurisdiction ;  and  Coolc  v.  Burnley^  (11  WaU.y  668,)  was  not 
between  the  same  parties  as  the  suit  in  the  State  Court.    It  is 
the  interference  with  the  possession  of  another  Court,  which 
would  ensue,  that  prevents  taking  jurisdiction  in  that  class  of 
cases,  and  the  pendency  of  the  same  identical  controversy  in 
another  Court  of  concurrent  jurisdiction  that  prevents  it  in 
the  other.    Beceiverships,  or  other  possession,  of  the  Court  ia 
not  in  the  way  unless  interference  with  it  would  be  led  to, 
neither  is  the  pendency  of  other  litigation  unless  it  is  identi- 
cal as  to  subject  and  parties.    An  examination  of  some  of  the 
most  prominent  cases  upon  these  subjects  shows  these  dis- 
tinctions.   In  Slocum  v.  Mayberry^  (2   Whea;t.^  1,)  it  was 
held,  that  property  seized  by  customs  officers  could  not  be 
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plevied  by  process  from  a  State  Court ;  in  Harris  v.  Dennie^ 
{3j^ety  292,)  that  goods  in  like  situation  conld  not  be  attached 
upoD  snch  process ;  in  Hagan  y.  Lucasy  (10  Pet.^  400,)  that 
property  in  custody  of  a  State  sheriff  could  not  be  taken  by  a 
United  States'  marshal ;  in  WiswaU  v.  Sampson^  (14  Hoio.y 
52,)  that  property  in  the  hands  of  a  receiver  of  a  State  Court 
could  not  be  levied  upon  by  a  United  States'  marshal  in  be- 
half of  a  judgment  creditor ;  in  Taylor  v.  Ca/rryl^  (20  How.^ 
583,)  that  a  vessel  in  custody  under  proceedings  of  foreign 
attachment  in  a  State  Court  could  not  be  taken  by  the  mar- 
shal, under  process  in  Admiralty,  from  a  United  States^  Dis- 
trict Court.  Still,  in  Buck  v.  CcXbath^  (3  WaU.^  334,)  it  was 
held,  that  the  principles  of  these  cases  did  not  prevent  main- 
taining a  suit  in  a  State  Court,  in  favor  of  the  owner  of 
property,  against  a  United  States'  marshal,  for  attaching  it  as 
the  property  of  another,  on  process  from  a  United  States'  Cir- 
cuit Court.  Mr.  Justice  Miller,  in  delivering  the  opinion  of 
the  Court,  said  it  was  ^'a  principle  which  is  essential  to  the 
dignity  and  just  authority  of  every  Court,  and  to  the  comity 
which  should  regulate  the  relations  between  all  Courts  of 
concurrent  jurisdiction."  ^^  This  principle,  however,  has  its 
limitations,  or  rather  its  just  definition  is  to  be  attended 
to.  It  is  only  when  property  is  in  possession  of  the  Conrt, 
either  actually  or  constructively,  that  the  Court  is  bound  or 
professes  to  protect  that  possession  from  the  process  of  other 
Courts." 

The  property  out  of  which  this  litigation  arises  is  not  now 
in  the  possession  of  the  defendants,  either  as  receivers  of  a 
Court  or  otherwise;  that  possession  has  been  changed  to 
other  hands,  as  the  pleadings  show.  Neither  is  the  snit  such 
an  one  as  would  affect  the  possession  of  the  property  in  any 
way.  It  is  merely  a  snit  in  personam^  for  an  account  of 
moneys.  Still,  the  property  from  which  these  moneys  arose 
was  for  a  time  in  the  hands  of  the  defendants  as  receivers  of 
the  State  Court,  for  the  purpose  of  raising  funds  to  be  ap- 
plied under  the  direction  of  that  Court.  As  such  receivers, 
they  were  ofScers  of  the  Court,  their  possession  was  the  pos- 
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fiession  of  the  Court,  the  funds  realized  were  to  be  paid  into 
Court,  or  disposed  of  under  the  direction  of  the  Court,  and 
this  jurisdiction  over  the  receivers,  the  property,  and  the 
funds  necessarily  drew  to  it  the  decision  of  every  question 
concerning  the  receivers  in  that  capacity,  the  possession  of  the 
property  during  that  time,  and  the  disposition  of  the  funds 
realized.  {Anon.j  6  Ves.,  287 ;  Angel  v.  Smithy  9  Fm.,  885 ; 
Booth  V,  Clarke  17  ITow.y  822.)  So,  if  this  receivership 
covered  the  period  of  the  accounting  now  sought,  that  Court 
has  the  claim  of  the  orators  to  the  funds  realized  pending  be- 
fore it,  that  litigation  is,  so  far,  identical  with  this  litigation 
here,  and  that  Court  and  not  this  has  jurisdiction  of  it.  In 
I^eoJs  V.  JermesSj  (7  Ilow.y  612,)  Mr.  Justice  Grier  said  :  "  It  is 
a  doctrine  of  law  too  long  established  to  require  a  citation  of 
authorities,  that,  when  a  Court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  which  occurs  in  the  cause,  and, 
whether  its  decision  be  correct  or  otherwise,  its  judgment,  till 
reversed,  is  regarded  as  binding  in  every  other  Court."  The 
counsel  for  the  orators  insist  that  the  receivership  did  not 
continue  after  the  compromise  agreement  and  decree,  so  as  to 
cover  the  period  in  question,  and  that  there  was  no  proceed- 
ing pending  in  the  State  Court  during  that  time  which 
would  involve  this  question  between  the  bondholders  and 
their  trustees ;  and  the  counsel  for  the  defendants  insist  that 
there  was  such  a  judicial  administration  of  this  property,  dur- 
ing all  that  time,  as  to  involve  this  claim  of  the  orators  and 
preclude  the  jurisdiction  of  all  other  Courts.  The  deter- 
mination of  this  question  depends  upon  the  true  construction 
to  be  given  to  the  proceedings  of  the  Court,  their  scope  and 
effect.  These  proceedings  have  been  twice  before  the  highest 
Court  of  the  State  for  construction  as  to  their  effect  upon  the 
receivership,  and,  as  they  are  State  proceedings,  under  State 
laws,  the  interpretation  of  them  by  the  State  Court  ought  to 
control.  But  counsel  do  not  agree  as  to  what  the  construc- 
tion was  at  either  time,  in  all  respects.  Careful  attention  has 
l>een  given  to  these  cases,  in  order  to  follow  them  as  to  the 
construction  put  upon  these  proceedings,  so  far  as  one  has 
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been  given.  The  Central  Yermont  Bailroad  Company,  a  cor- 
poration created  by  the  Legislature  of  the  State  with  express 
power,  among  others,  ^'temporarily  to  operate  said  roads, 
subject  to  the  order  of  the  Court  in  the  case  Yermont  and 
Canada  Bailroad  Company  and  others  against  Yermont  Cen- 
tral Bailroad  Company  and  others,  pending  in  Franklin 
County,  in  Chancery,"  by  order  of  that  Court,  succeeded  the 
defendants  in  the  possession  and  management  of  the  roads, 
and  applied  to  the  Court,  by  petition  in  that  cause,  for  Jeave 
to  sell  the  roads  and  property  for  the  payment  of  trust  debts 
contracted  by  the  defendants,  claiming  that  they  were  re- 
ceivership debts,  chargeable,  as  such,  as  a  first  lien  upon  the 
property.  The  petition  was  denied,  and  that  decision,  on  ap- 
peal, was  aflSrmed.  {Vt.  cfe  Can.  R.  JR.  Co.  v.  Vt.  Cent. 
It.  R.  Co.^  50  Vt.<,  500.)  The  Court,  after  an  elaborate  exam- 
ination of  all  the  proceedings,  and  authorities  bearing  upon 
ihem,  appears  to  have  held,  that,  after  the  conpromise  agree- 
ment and  decree,  the  relations  between  the  parties  towards 
the  property,  in  respect  to  its  management,  became  changed, 
so  that  a  management  for  the  parties,  through  their  own 
agreement,  took  the  place  of  a  management  by  order  of 
Court.  In  the  opinion  of  the  Court,  Barrett,  J.,  speaking 
of  the  compromise  decree,  said :  '^  It  was  devised  and  put  in 
form  as  the  outcome  of  the  mind  and  will  of  the  parties,  as 
the  mode  of  consummating  into  validity  a  mutual  arrange- 
ment by  the  parties  as  to  their  respective  rights  and  interests, 
and  as  to  the  mode  and  means  by  which  the  property  was  to 
be  held  and  used  in  serving  and  satisfying  those  rights  and 
interests.  That  decree  adopted  what  had  been  created  by 
the  Court  as  a  receivership,  as  known  and  warranted  by  the 
law ;  but  the  administration  of  it  was  not  left  to  the  judicial 
judgment  and  direction  of  the  Court  under  the  law  authoriz- 
ing and  governing  a  receivership  known  to  the  law  as  such. 
Instead  thereof  the  parties  enacted  a  code  ex  contractu  for 
die  administration  of  the  property,  and  provided  ex  contraoini 
that  there  should  be  the  formality  as  of  a  decree  supervening 
thereupon.    Since  that  the  administration  has  proceeded  in 
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pursuance  of  that  fact,  and  of  that  formality,  practically  an 
administration  by  the  agreement  of  leading  real  and  repre- 
sentative persons  and  parties."  In  Langdon  y.  VU  dk  Can. 
R.  R.  Co.^  (53  Vt^  228,)  a  bill  was  afterwards  brought  by  these 
security  holders  for  the  purpose  of  ascertaining  the  priority 
of  the  debts  with  reference  to  security  upon  the  property  as 
receiyership  debts.  After  another  yery  elaborate  and  ex- 
haustiye  examination  of  these  proceedings,  it  appears  to  haye 
been  determined  that,  as  the  lessor  as  holder  of  the  lien  for 
rent,  and  the  first  mortgage  bondholders  and  other  security 
holders,  suffered  the  persons  in  possession  to  be  held  out  as 
receiyers  acting  under  the  authority  of  the  Court,  and,  as 
such,  authorized  to  contract  these  debts,  those  who  advanced 
money  upon  the  faith  of  that  authority  would  have  a  right  to 
the  same  priority  that  regular  receivership  debts  would  have 
created.  Boyce,  J.,  in  delivering  the  opinion  of  the  Court, 
said :  ^^  The  rights  and  liabilities  of  the  parties  are  not  de- 
pendent upon  the  rules  of  law  as  understood  and  adminis- 
tered in  a  strict  receivership.  The  Vermont  and  Canada 
Eailroad  Company  has  so  conducted  that  it  is  estopped  from 
denying  that  the  acts  of  the  receivers,  while  acting  as  sudi, 
are  as  binding  upon  it  as  the  acts  of  strict  receiyers  would 
have  been ;  hence,  the  payment  of  the  rent  claims  of  the 
Vermont  and  Canada  Bailroad  Company  must  be  postponed 
to  the  payment  of  the  bonds  issued  by  the  receivers.  As  be- 
tween the  hona  fide  holders  of  the  bonds  so  issued,  and  those 
that  have  been  received  in  exchange  for  them,  and  the  Ver- 
mont Central  Bailroad  Company,  the  mortgage  bondholders 
and  the  Vermont  and  Canada  Bailroad  Company,  the  former 
have  the  superior  right,  and  must  be  first  paid."  Further  on 
the  Court  said,  that  it  did  not  intend  to  overrule  the  former 
decision  of  the  Court,  but  had  built  upon  the  foundation 
there  laid.  These  cases  do  not  settle  definitely  whether,  in  the 
opinion  of  the  State  Court,  the  proceedings  have  so  drawn  the 
litigation  in  respect  to  the  property  into  the  Court  of  Chan- 
cery as  to  exclude  all  other  Courts.  To  exclude  other  Courts 
that  Court  should  so  be  administering  the  property,  by  virtue 
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of  its  prerogative  and  f  auctions  as  a  Court,  as  to  draw  the 
control  of  the  property,  and  its  avails,  to  the  Conrt  as  such, 
and  to  make  the  decision  of  questions  respecting  it  necessary, 
in  order  to  award  it  to  the  rightful  claimant  and  put  it  out  of 
Court.  These  cases  tend  strongly  in  the  direction  that  there 
was  not  such  an  administration  as  this,  and  certainly  fall  far 
short  of  showing  that  there  was. 

The  compromise  agreement  itself  did  not  provide  for  any 
farther  proceedings  in  Court  beyond  such  a  decree  in  the 
pending  cause  as  should  render  the  agreement  legal  and  bind- 
ing on  all  parties  interested  in  the  roads.  The  petition  on 
which  the  decree  was  made  did  not  purport  to  be  for  any- 
thing further  than  carrying  out  the  agreement.  The  decree 
was  founded  upon  the  consent  contained  in  the  agreement, 
the  want  of  objection  by  parties  appearing,  and  the  default 
of  those  not  appearing.  It  provided  for  settling  the  accounts 
of  the  trustees  and  receivers  by  a  committee  of  bondholders, 
and,  on  objection,  afterwards  by  the  Court,  and  that  the 
cause  should  be  continued  on  the  docket  of  the  Court,  with 
liberty  to  any  party  to  apply  to  the  Court,  from  time  to  time, 
for  further  order  in  the  premises,  as  he  or  it  might  be  ad- 
vised. There  was  no  judgment  of  the  Court  beyond  the  con- 
sent, and  this  part  of  the  decree  had  no  consent  to  rest  npon 
other  than  that  of  those  who  participated  in  making  it  ready 
for  the  signature  of  the  Chancellor.  The  putting  the  agree- 
ment in  the  form  of  a  decree  added  nothing  to  the  force  and 
effect  which  the  agreement  would  otherwise  have.  (  Vt.  <& 
Can.  R.  R.  Co.  v.  Vt.  Cent.  R.  R.  Co.,  50  Vt,  500.)  This 
agreement,  standing  on  its  own  evidence  or  so  authenticated, 
would  confer  no  power  upon  the  Court,  as  such,  to  take  juris- 
diction of  questions  arising  under  it,  without  original  pro- 
ceedings in  regular  course.  {Myers  v.  Johnston,  Sup.  Court 
Ala.,  cited  50  Vt,  571,  and  other  cases  there  cited  and  ap- 
proved.) So,  jurisdiction  of  the  Court  of  Chancery  over  the 
litigation  in  this  cause  cannot  be  made  out  from  that  pro- 
vision in  the  decree  alone.  Proceedings  have  been  carried 
forward  in  that  cause  under  that  provision  in  that  decree ; 
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and,  doubtlefiB,  all  who  may  have  participated  in  thofie  pro- 
ceedingg  are  bound  by  the  results  of  them,  and,  perhaps, 
those  taking  part  in  tiiie  proceedings  still  pending  have  no 
right  to  seek  any  other  jurisdiction  for  reh'ef  touching  the 
same  matters.  But  these  orators  do  not  appear,  either  from 
the  allegations  of  the  plea  or  by  the  proceedings  themselves, 
to  have  ever  become  parties  to  these  proceedings. 

That  the  State  Court  may  have  jurisdiction  of  some  of  the 
parties  to  this  suit,  concerning  the  property  involved,  for 
some  purposes,  would  not  necessarily  exclude  this  Court  fromi 
cognizance  of  the  same  parties  in  a  suit  relating  to  the  same 
property  for  other  purposes.  This  is  not  contrary  to  Mallett 
v,  DexteTy  (1  Curtiff  C.  C.  -ff.,  178,)  cited  for  the  defendants, 
and  is  in  accordance  with  many  other  cases.  In  that  case 
the  accounts  of  an  administrator  were  pending  in  the  State 
Conrt  which  appointed  him.  The  plaintiffs  there  brought 
that  bill  in  the  Federal  Circuit  Court,  to  settle  the  same  ac- 
counts for  the  same  purpose.  Jurisdiction  by  the  Federal 
Court  was  denied  because  of  that  identity.  In  Erwin  v. 
Lowry^  (7  How.^  172,)  while  an  estate  was  in  process  of 
settlement  in  a  State  Court,  proceedings  to  foreclose  a  mort- 
gage upon  it  were  taken  in  the  Federal  Circuit  Court.  Ob- 
jection was  made,  that  the  State  Court  had  first  acquired 
jurisdiction  over  the  property,  and  all  claims  upon  it,  to  the 
exclusion  of  the  other  Court,  but  the  objection  was  over- 
ruled. In  Suydam  v.  BroadnaXj  (14  Pet.^  67,)  it  was  held, 
that  proceedings  for  the  settlement  of  an  insolvent  estate  in  a 
State  Probate  Court,  before  commissioners  of  which  all 
claims  were  by  the  State  law  to  be  proved,  would  not  prevent 
a  suit  in  favor  of  a  claimant,  a  citizen  of  another  State, 
against  the  administrator,  in  the  Circuit  Court  of  the  United 
States.  Mr.  Justice  Wayne  said,  after  stating  the  provisions 
of  the  Judiciary  Act  giving  the  Circuit  Courts  concurrent 
jurisdiction  with  the  State  Courts :  ^Mt  was  certainly  intended 
to  give  to  suitors  having  a  right  to  sue  in  the  Circuit  Court 
remedies  co-extensive  with  these  righta  These  remedies 
would  not  be  so  if  any  proceedings  under  an  Act  of  a  State 
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LegiBlature,  to  which  a  plaintiff  was  not  a  party,  exempting  a 
person  of  sach  State  from  sait,  could  be  pleaded  to  abate  a 
suit  in   the  Circnit  Court."     In  Union  Bank  v.  JoUy^  (18 
How.y  503,)  the  same  was  held  as  to  a  claimant  who  had 
brought  a  bill  to  reach  a  residue  of  an  estate  remaining  in  the 
hands  of  the  administrator  for  distribntion,  without  proving 
his  claim  before  the  commissioners.     Cheen  v.  Creigkton^  (23 
Eov),j  90,)  was  between  two  sets  of  administrators,  and  the 
pendency  of  proceedings  in  insolvency,  in  the  State  Court, 
upon  the  estate  of  which  the  defendants  were  administrators, 
was  pleaded  to  the  jurisdiction  of  the  Federal  Circuit  Court. 
The  case  was  elaborately  argued,  and  the  previous  cases  were 
referred  to  and  reviewed  by  the  Court.    In  conclusion,  Mr. 
Justice  Campbell  said :  '^  Thus  it  will  be  seen,  that,  under  the 
decisions  of  this  Court,  a  foreign  creditor  may  establish  his 
debt  in  the  Courts  of  the  United  States  against  the  repre- 
sentatives of  a  decedent,  notwithstanding  the  local  laws  rela- 
tive to  the  administration  and  settlement  of  insolvent  estates, 
and  that  the  Court  will  interpose  to  arrest  the  distribution  of 
any  surplus  among  the  heirs."    Shdby  v.  Bacon^  (10  Sow.^ 
56,)  was  in  favor  of  a  non-resident  creditor  against  assignees 
of  an  insolvent  debtor  under  the  laws  of  Pennsylvania,  who 
pleaded  to  the  jurisdiction  of  the  United  States'  Circuit 
Court,  that  the  Court  of  Common  Pleas  of  the  city  and 
county  of  Philadelphia  had  ample  power  to  enforce  the  trust, 
in  regard  to  the  rights  of  all  parties  daiming  an  interest 
therein ;  that  the  defendants  had,  at  different  times,  filed 
their  accounts,  duly  verified,  of  their  receipts  and  disburse- 
ments, with  the  prothonotary  of  that  Court,  which  were 
sanctioned  by  the  Court ;  and  that,  under  its  direction,  they 
had  vested  large  sums  of  money  to  await  the  result  of  pend 
ing  litigations.     This  plea  was  set  down  for  argument,  and 
passed  to  the  Supreme  Court  on  a  certificate  of  division, 
where  it  was  overruled.     Mr.  Justice  McLean,  in  delivering 
the  opinion  of  the  Court,  after  stating  some  defects  in  the 
plea,  in  setting  out  the  proceedings  in  the  State  Court,  said : 
*^  But,  if  the  plea  had  been  perfect  in  this  respect,  it  would 
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not  follow  that  the  complainant  could  not  invoke  the  juris- 
diction of  the  Circuit  Court.    He,  being  a  non-resident,  has 
his  option  to  bring  his  suit  in  tlxat  Court,  unless  he  has  sub- 
mitted, or  is  made  a  party,  in  some  form,  to  the  special  juris- 
diction of  the  Court  of  Common  Pleas."    "  No  suit  seems  to 
be  pending  in  the  Common  Pleas.     The  action  of  the  as- 
signees appears  to  be  voluntary,  for  their  own  justification, 
and   not  in   obedience  to  the  order  of  the  Court.     By  the 
statute,  any  person  interested  may,  on  application  to  the 
Co  art,  obtain  a  citation  to  the  assignees  to  appear  and  an- 
swer.    But  this  is  nothing  more  than  the  ordinary  exercise  of 
a  Chancery  power,  to  compel  them  to  account."     The  situa- 
tion of  these  defendants  as  to  accounting  to  the  Court  of 
Chancery  is  very  much  like  that  of  those  there  as  to  account- 
ing to  the  Court  there.     When  the  compromise  agreement 
was  made,  the  trustees  were,  as  has  been  before  stated,  in 
possession,  and  were  also  receivers  to  raise  the  rent  due  the 
lessor  from  the  income.    That  agreement  made  provision  for 
all  rent  then  due,  and  provided  a  new  basis  for  it  thereafter 
for  certain  specific  payments ;  and  for  the  application  of  the 
residue  of  the  net  income ;  and  then  that,  '^  all  claims  and 
demands  between  the  parties  hereto,  not  herein  otherwise 
provided  for,  shall  be  waived  and  abandoned,  and  no  further 
claim  or  proceeding  shall  be  made  or  had  in  respect  thereto." 
The  agreement  was  carried  into  efl^ect,  but  the  trustees  were 
not  otherwise  formally  discharged  as  receivers  ;  and  becanse 
they  were  not  formally  discharged  it  is  said  that  the  receiver- 
ship continued.    But,  a  receiver  is  the  hand  of  the  Court, 
and  whatever  property  he  holds  is  held  for  the  Court.    After 
that  agreement  there  was  no  property  left  in  the  custody  of 
the  Court  for  a  receiver  to  have.    The  parties  had  provided 
for  the  custody  and  disposition  of  the  property,  and  left 
nothing  for  the  Court  to  do  about  it.    There  was  no  occasion 
for  the  Court  to  discbarge  them,  for  the  parties  themselves 
had  accomplished  the  discharge.    Had  any  party  insisted 
upon  their  continuing  as  receivers  as  against  the  bondholders, 
the  request  could  not  well  have  been  granted.    In  Davis  v. 
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Duke  qf  llarXboTough^  (2  Swansty  113,)  a  receiver  of  the 
rents  of  an  estate  to  raise  funds  to  keep  down  an  annuity,  on 
acceptance  by  the  annuitant  of  the  price  of  the  annuity,  was 
refused  to  be  continued  at  the  request  of  other  parties. 
Railroad  Co.  t.  Soutter^  (2  WdU.^  ^1^0  ^s  to  the  same  effect. 
Unless  the  Court  of  Chancery  had  jurisdiction  of  this  matter 
because  these  funds  were  in  the  custody  of  the  Court,  the  ac- 
counting being  had  is  not,  upon  any  mode  of  procedure,  to 
bind  those  not  expressly  parties  to  it.  Courts  must  act  ac- 
cording to  established  modes  of  procedure,  in  due  course ; 
and,  outside  of  these  modes,  their  judgments  and  decrees  are 
not  binding  as  such.  (  Windsor  v.  Mo  Veigh^  93  U.  /SI,  274.) 
The  original  bill  is  the  only  proceeding,  according  to  the  es- 
tablished mode  of  procedure,  affecting  this  part  of  the  case, 
in  the  Conrt  of  Chancery,  and  the  scope  of  that  bill  did  not 
include  payment  to  the  bondholders.  (  Vt.  <&  Cam,.  R.  R.  Co. 
V.  Vt.  Cent.  R.  R.  Co.,  50  Vt,  600.) 

These  bondholders  bring  this  bill  against  the  defendants 
as  their  trustees,  alleging  the  receipt  of  moneys  belonging  to 
the  bondholders  not  accounted  for  to  them.  That  they  are 
accounting  to  some  other  person  elsewhere  does  not  seem  to 
be  any  good  reason  for  not  answering  this  bill. 

The  principal  ground  of  demurrer  appears  to  be  that  the 
lessor,  the  Yermont  and  Canada  Bailroad  Company,  is  not 
made  a  party  to  the  bill.  As  the  claim  of  the  orators  is  now 
understood,  there  seems  to  be  no  ground  for  joining  that 
party.  The  orators  do  not  set  up  any  claim  in  opposition  to 
those  of  that  company.  They  admit  its  prior  right  to  the 
rent  to  the  full  extent,  but  set  up,  that,  after  yielding  to  that 
right  and  satisfying  it,  these  sums  have  remained  in  the  hands 
of  the  trustees  of  the  orators,  belonging  to  the  orators,  and 
they  ask  an  accounting  only  for  the  amounts  so  remaining. 
The  case,  in  this  respect,  as  well  as  in  some  others,  is  like 
Payne  v.  Cook,  (7  WcM.,  425,)  where  a  non-resident  distribu- 
tee of  an  estate  brought  a  bill  in  the  Circuit  Court  of  the 
United  States  against  to  administrator,  for  an  account  of  the 
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assets  and  payment  of  ber  share,  withont  making  other  dis- 
tribntees  parties.  The  bill  was  demurred  to  for  that  cause, 
and  also  becanse  that,  by  the  laws  of  the  State,  all  sach  mat- 
ters were  required  to  be  settled  in  the  Probate  Courts  of  the 
State  where  the  administration  was  being  had.  The  Circuit 
Court  dismissed  the  bill,  the  oratrix  appealed,  and  the  decree 
was  reversed.  On  this  point  Mr.  Justice  Davis  said :  '^  It  can 
never  be  indispensable  to  make  defendants  of  those  against 
whom  nothing  is  alleged,  and  from  whom  no  relief  is 
asked." 

This  Court  has  been  urged,  with  much  persuasiveness, 
not  to  retain  this  bill,  on  account  of  a  comity  toward  the 
State  Court  beyond  the  effect  of  the  plea.  Such  comity,  if 
it  exists,  is  not  mentioned  in  the  books  treating  upon  this 
subject,  so  far  as  has  been  observed.  The  decisions  referred 
to,  and  the  language  of  the  Courts  and  judges  stated,  show 
that  Courts  of  one  jurisdiction  respect  those  of  another  juris- 
diction, in  taking  cognizance  of  causes,  only  so  far  as  not  to 
interfere  with  them  or  their  judgments.  If  they  should 
withdraw  from  the  bounds  -of  their  jurisdiction,  and  the 
others  should  do  the  same,  there  might  be  parties  and  cases 
in  the  space  between  not  recognized  by  either.  It  can  be  no' 
disrespect  to  either  for  the  other  to  maintain  its  own  juris- 
diction, if  it  does  no  more.  This  Court  would  not  trench  in 
the  slightest  degree  upon  the  prerogatives  of  the  State 
Courts,  for  which  it  holds  the  highest  respect.  No  decision 
which  this  Court  can  make  upon  this  case,  either  one  way  or 
the  other,  will  do  so.  That  Court  has  no  case  between  these 
bondholders  and  their  trustees  before  it,  so  far  as  this  case 
shows.  It  will  have  no  occasion  to  decide  whether  the  Imi- 
tees  or  the  bondholders  are  entitled  to  these  moneys,  without 
the  bondholders  before  it.  This  Court  has  no  one  but  the 
bondholders  and  the  trustees,  or  their  representatives,  before 
it,  and  upon  this  case  will  have  no  occasion  to  decide  upon 
any  question  except  between  them.  These  causes,  one  be- 
tween the  bondholders  and  their  trustees,  and  the  other 
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between  the  trostees  and  still  other  persons,  are  quite  dis- 
tinct, and  may  well  ]>e  pending  in  different  Conrts. 

The  demnrrer  is  overruled,  and  the  plea  is  disallowed. 

jPI  A.  Brookf^nd  W.  O.  Shaw^  for  the  plain tiflE. 

B.  F.  Fifidd  and  Z.  P.  Poland^  for  the  defendants. 


William  D.  Andrews  and  others 
ZkjsxA  Crekgan.     In  EQurrr. 

What  is  safficient  proof  of  the  infriDgement  of  letters  patent  for  a  driven 
wen. 

The  lact  of  the  putting  down  of  an  infringing  well,  by  direction  of  the  de- 
fendant, for  his  nee,  so  that  it  could  be  need,  is  sufficient  to  authorize  an  ac- 
eonnting  for  profits  and  damages,  in  a  suit  in  equity  for  infringement. 

(Before  Wheslbs,  J.,  Southern  District  of  New  York,  March  22d,  1S81.) 

Wheeler,  J.  This  suit  is  brought  for  an  infringement 
of  a  patent  owned  by  the  plaintiflFs  for  a  driven  well.  The 
answer  denies  infringement  and  accountability.  J^o  ques- 
tion about  the  validity  of  the  patent  is  made.  The  proofs 
show  that  the  defendant  procured  four  wells  to  be  put  down, 
80  as  to  draw  water,  for  a  fixed  price,  to  be  paid  when  the 
work  should  be  done,  and  that  the  work  was  done  to  his 
satisfaction  so  far  that  he  did  pay.  The  wells  put  down  were 
driven  wells.  It  is  argued  that  the  kind  of  wells  to  be  put 
down  was  optional  with  the  workman,  and  that  the  defendant 
is  not  responsible  for  the  choice  the  workman  made.  The 
evidence  does  not  leave  a  foundation  for  this  argument,  even 
Vol.  XIX.— 8 
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if  it  was  sound.  The  workman  is  the  only  witness,  and  he 
testifies  that  the  contract  for  putting  in  the  wells  was  in 
writing,  which  he  could  not  read,  but  which  the  defendant 
read  to  him,  and  which  the  defendant  read  as  a  contract  for 
putting  in  driven  wells.  It  is  further  argued,  that,  as  the 
evidence  shows  the  contract  was  in  writing,  which  is  not  pro- 
duced, the  parol  evidence  is  not  admissible,  and  that  there  is 
no  legal  evidence  as  to  what  the  contract  was.  This  argu- 
ment might  be  well  founded  if  the  suit  was  upon  the  con- 
tract, but  it  is  not.  The  question  is  not,  what  was  the 
contract,  but  is,  what  did  the  defendant  procure  the  work- 
man to  do.  What  he  told  the  workman  to  do,  or  pretended 
to  read  from  the  contract  that  the  workman  was  to  do,  if 
acted  upon,  would  be  a  sufficient  procurement,  even  if  con- 
trary to  the  contract.  The  testimony  of  the  workman  might 
be  contradicted  by  the  defendant  if  not  true,  and,  not  being 
contradicted  or  explained  away  in  any  manner,  it  satisfac- 
torily proves  the  affirmative  of  the  issue  made  by  the  plead- 
ings. 

The  defendant  denies  any  profits,  and  insists  that  none  are 
proved  to  lay  the  foundation  for  an  accounting.  None  are 
proved  beyond  the  presumption  arising  from  the  fact  of  the 
putting  the  well  down,  so  that  it  could  be  used.  This  would 
raise  a  presumption  that  there  were,  or  might  have  been, 
some  profits,  and  the  allegation  that  the  transaction  was  not 
profitable  would  not  meet  the  presumption,  so  as  to  defeat  an 
accounting.  The  plaintiff  would  have  the  right  to  have  the 
account  taken,  however  it  might  result,  left  to  him.  Besides 
this,  the  Act  of  1870,  {liev.  Stat.y  sec.  4,921,)  provides  for  an 
■accounting  for  damages  as  well  as  profits,  and  there  may  be 
damages  to  be  accounted  for  in  this  case. 

Let  there  be  a  decree  for  an  injunction  and  an  account, 
accordingly. 

Joseph  C.  Clayton^  for  the  plaintiffs. 
WilUam  A.  Seagery  for  the  defendant 
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In  thb  kattsb  of  Sdceok  Hyde,  a  banebupt. 
Ik  thb  hattbb  of  Henbt  King,  a  bankbxjft. 

Hie  Dietrict  Conrt  haa  power,  sitting  in  bankniptcy,  and  exercisiog  the  juris- 
dietion  conferred  by  the  bankrupt  law  of  1841,  by  summary  order,  to  set 
tside  and  order  to  be  surrendered  and  cancelled,  deeds  given  by  the  official 
•asignee,  which  were  improyidently,  irregularly,  or  without  due  authority,  ex- 
ecuted by  him,  or  which  were  procured  to  be  executed  by  impoeitioQ  and 
frauduleat  practices  upon  the  Court,  or  which  were  designedly  so  drawn,  as 
to  be  grsnts  in  excess  o(  or  yarying  in  material  particulars  from,  the  orders 
of  the  Court  under  which  they  purport  to  be  executed,  while  the  same  are 
etui  ip  the  hands  of  the  party  by  whom  they  were  so  procured  from  the 
assigDee,  and  who  had  notice  of  said  irregularities  and  defects,  and  who  gave 
no  yalne  therefor  except  certain  sums  paid  to  the  official  assignee  as  fees, 
upon  the  petition  of  a  party  not  a  creditor  of  the  bankrupt^  and  having  no 
interest  in  the  matter  except  that  he  is  in  the  possession  of  land  claiming 
title  thereto,  and  that  he  has  been  subjected  to  litigation,  or  is  threatened 
with  litigation,  in  respect  to  said  land,  based  upon  the  deeds  sought  to  be 
•voided. 

Such  power  can  be  exercised  after  the  discharge  of  the  bankrupt,  and  when 
there  are  no  longer  any  known  assets  to  be  distributed  among  creditors. 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  March  28th,  1881.) 

Blatchfobd,  J.  It  was  provided  by  §  5  of  the  bank- 
ruptcy Act  of  Atigast  19th,  1841,  (5  U.  S.  Stat  at  Large^ 
445,)  that  "  the  District  Judge  may  adjoom  any  point  or 
question  arising  in  any  case  in  bankruptcy  into  the  Circuit 
Goort  for  the  district,  in  his  discretion,  to  be  there  heard  and 
determined,  and,  for  this  purpose,  the  Circuit  Court  of  such 
district  shall  be  deemed  always  open."  Under  this  provision, 
the  following  question  has  been  adjourned  into  this  Court  by 
the  District  Judge  of  this  district,  as  a  question  arising  in  the 
above  entitled  cases,  which  are  cases  in  the  District  Court  for 
this  district,  in  bankruptcy,  under  the  said  Act,  to  be  here 
heard  and  determined:  "Whether  the  District  Court  has 
power,  sitting  in  bankruptcy  and  exercising  the  jurisdiction 
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conferred  by  the  bankrupt  law  of  1811,  by  summary  order, 
to  set  aside  and  order  to  be  surrendered  and  (cancelled  deeds 
given  by  the  official  assignee,  which  were  improvidently,  ir- 
regularly, or  without  due  authority  executed  by  him,  or  which 
were  procured  to  be  executed  by  imposition  and  fraudulent 
practices  upon  the  Court,  or  which  were  designedly  so  drawn 
as  to  be  grants  in  excess  of,  or  varying  in  material  particulars 
from,  the  orders  of  the  Court  under  which  they  purport  to 
be  executed,  while  the  same  are  still  in  the  hands  of  the 
party  by  whom  they  were  so  procured  from  the  assignee,  and 
who  had  notice  of  said  irregularities  and  defects,  and  who 
gave  no  value  therefor  except  certain  sums  paid  to  the  official 
assignee  as  fees,  upon  the  petition  of  a  party  not  a  creditor  of 
the  banknipt,  and  having  no  interest  in  the  matter,  except 
that  he  is  in  the  possession  of  land  claiming  title  thereto,  and 
that  he  has  been  subjected  to  litigation,  or  is  threatened  with 
litigation,  in  respect  to  said  land,  based  upon  the  deeds  sought 
to  be  avoided.  Whether  this  power,  if  it  can  be  exercised  at 
all,  can  be  exercised  after  the  discharge  of  the  bankrupt,  and 
when  there  are  no  longer  any  known  assets  to  be  distributed 
among  creditors  ? " 

The  question  adjourned  must  be  taken  to  be  based  on  the 
facts  asserted  in  the  statement  of  the  question — (1)  that 
deeds  of  land  were  given  by  the  official  assignee,  purporting 
to  be  executed  under  orders  made  by  the  District  Court ;  (2) 
that  the  deeds  were  executed  by  the  assignee  improvidently, 
irregularly,  or  without  due  authority ;  (3)  that  the  deeds  were 
procured  to  be  executed  by  the  assignee  by  imposition  and 
fraudulent  practices  upon  the  Court ;  (8)  that  the  deeds  were 
designedly  so  drawn  as  to  be  grants  in  excess  of,  or  varying 
in  material  particulars  from,  the  said  orders;  (4)  that  the 
deeds  are  still  in  the  hands  of  the  party  who  so  procured 
them  from  the  assignee ;  (5)  that  the  said  party  had  notice  of 
the  said  irregularities  and  defects;  (6)  that  the  said  party 
gave  no  value  for  the  said  deeds  except  certain  sums  paid  to 
the  official  assignee  as  fees. 

On  the  foregoing  facts  the  questions  to  be  considered  are. 
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(1)  whether  the  District  Court,  Bitting  in  bankruptcy,  and 
exerdeing  the  jurisdiction  conferred  by  said  Act,  has  power, 
by  Bummary  order,  to  set  aside  said  deeds,  and  power  also  to 
order  them  to  be  surrendered  and  cancelled ;  (2)  whether  it 
can  do  so  on  the  petition  of  a  party  who  is  not  a  creditor  of 
the  bankrupt,  and  has  no  interest  in  the  matter  except  that  he 
is  in  the  possession  of  land  claiming  title  thereto,  and  that  he 
has  been  subjected  to  litigation,  or  is  threatened  with  litiga- 
tion, in  respect  to  said  land,  based  upon  said  deeds;  (3) 
whether  it  can  do  so  after  the  discharge  of  the  bankrupt,  and 
when  there  are  no  longer  any  known  assets  to  be  distributed 
among  creditors. 

The  order  of  adjournment  shows  that  the  question  was 
adjourned  on  the  application  of  the  respondent,  holding  the 
deeds  referred  to,  and  that  he  appeared  by  counsel  before 
the  District  Court.  He  appeared  in  this  Court  by  counsel, 
who  urges  that  the  inquiries  made  should  be  answered  in  the 
negative.  It  is  contended  that  the  inquiry  is  not  as  to  the 
inherent  power  of  the  District  Court  to  grant  the  relief  re- 
ferred to,  under  the  facts  stated,  but  is  as  to  its  power  to  do 
80  on  the  petition  of  such  a  party  as  the  one  specified ;  that 
such  party  is  not  legally  entitled  to  call  on  the  respondent  to 
answer ;  that  such  party  is  a  stranger,  and  has  no  right  to  in- 
tervene, not  being  a  creditor,  and  having  no  interest  in  aug- 
menting the  fund,  or  in  its  distribution ;  and  that  the  dis- 
cbarge of  the  bankrupt  and  the  non-existence  of  assets  for 
distribution  amount  to  a  close  of  the  proceedings  in  bank- 
ruptcy and  terminate  the  power  of  the  Court  in  bankruptcy 
over  the  case. 

Before  adjourning  the  above  question,  the  District  Judge 
expressed  his  views,  in  a  written  decision,  on  the  question. 
He  held  that  the  party  applying  had  sach  an  interest  in  the 
matter  that  he  could  maintain  the  petition ;  that  he  was  not 
a  mere  stranger,  asking  to  have  the  act  vacated  on  grounds  of 
public  policy,  but  appeared  as  a  party  whose  rights  were  in- 
juriously affected  by  the  act  of  the  officer  of  the  Court ;  that 
the  Court  had  power  to  relieve  him  if  he  made  out  his  case ; 
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and  that  the  proceeding  in  bankruptcy  had  not  reached  its 
final  confinmmation  so  long  as  there  remained  any  order,  de- 
cree or  action  for  the  Conrt,  in  the  proper  and  ngnal  exercise 
of  its  jurisdiction  in  like  cases,  to  enter  or  to  take,  or  any  re- 
dress or  relief  to  be  given  to  any  party  or  person  properly  ap- 
plying to  the  Court  therefor,  in  the  case. 

The  inherent  power  exists  in  every  Court  to  set  aside  a 
deed  which  its  ofiicer  has  given,  gratuitously  and  without 
consideration,  for  no  value  except  a  fee  to  the  officer,  where 
the  deed  was  given  improvidently,  irregularly,  or  without 
due  authority,  or  where  the  deed  was  procured  to  be  exe- 
cuted by  imposition  and  fraudulent  practices  on  the  Court,  or 
where  it  was  designedly  so  drawn  as  to  be  a  grant  in  excess 
of,  or  varying  in  material  particulars  from,  the  order  of  the 
Court  under  which  it  purports  to  be  executed,  while  the  deed 
is  still  in  the  hands  of  the  party  who  procured  it  from  the 
officer,  such  party  having  procured  it  under  the  circumstances 
above  stated,  and  having  notice,  when  he  so  procured  it,  that 
the  irregularities  and  defects  above  referred  to  existed. 
There  is  no  good  faith  in  such  a  transaction,  no  purchase,  no 
vested  right.  The  right  of  a  bona  fide  purchaser  without 
notice  has  not  intervened.  There  has  been  a  wilful  wresting 
of  the  action  of  the  Court  by  unlawful  means,  and  the  person 
who  was  a  party  to  and  an  actor  in  the  transaction-  cannot  be 
heard  to  claim  that  he  can  profit  by  the  transaction,  or  that 
the  Court  should  not  be  allowed  to  reinstate  itself  in  the 
position  in  which  it  was  before  the  unlawful  transaction  took 
place*  The  power  existing  to  set  aside  the  deed  and  treat  it 
as  if  it  had  never  been  executed,  to  sweep  it  away  as  a  cloud 
on  the  title  of  the  Court  and  its  officer,  to  restore  the  integ- 
rity of  the  action  of  the  Court  and  its  officer,  it  does  not  de- 
tract from  the  vigor  or  efficacy  of  the  power,  that  it  is  set  in 
motion  by  a  person  against  whom  the  deed  operates  injuri- 
ously. Ko  one  is  ever  likely  to  complain  of  the  wrongful 
act  except  a  person  aggrieved  thereby.  A  person  in  the  pos- 
session of  land,  and  claiming  title  thereto,  and  who  has  been 
sued,  or  is  threatened  to  be  sued,  on  the  deed,  in  respect  to 
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Bnch  land,  has  a  sufficient  interest  in  the  matter  to  require 
the  holder  of  the  deed,  holding  it  under  the  circumstances 
stated,  to  answer  an  application  to  the  Court,  made  bj  such 
person,  to  set  aside  the  deed.  Of  course,  this  is  to  be  done 
on  a  proper  petition  by  such  person,  with  an  opportunity  to 
the  holder  of  the  deed  to  answer  it,  and  to  meet  the  proofs 
of  the  applicant,  and  to  put  in  proofs  himseK,  according  to 
the  usual  procedure  in  a  litigation. 

Nor  is  there  any  good  reason  why  this  should  not  be  done 
by  a  petition,  with  the  usual  forms  thereunder,  in  an  equity 
proceeding,  but  in  a  summary  way,  as  distinguished  from  a 
plenary  sent  by  bill  in  equity — in  other  words,  in  the  form 
of  proceedings  by  petition  in  the  course  of  a  proceeding  in 
bankruptcy. 

By  §  6  of  the  Act  of  1841  it  is  provided  that  the  jurisdic- 
tion of  the  District  Court  shall  extend  ^^  to  all  acts,  matters 
and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of  the  estate  of  the 
bankrupt  and  the  dose  of  the  proceedings  in  bankruptcy." 
The  Act  of  March  8d,  1843,  (5  U.  S.  Stat,  at  Large,  614,) 
repealing  the  Act  of  1841,  provides  that  the  repealing  Act 
'^  shall  not  affect  any  case  or  proceeding  in  bankruptcy  com- 
menced "  before  its  passage,  ^^  or  any  pains,  penalties,  or  for- 
feitures incurred  under  the  said  Act,  but  every  such  proceed- 
ing may  be  continued  to  its  final  consummation  in  like  man- 
ner as  if  this  Act  had  not  been  passed."  It  cannot  properly 
be  said  that  the  proceeding  in  bankruptcy  has  been  closed  or 
has  reached  its  final  consummation,  although  the  bankrupt 
has  been  discharged,  and  no  assets  remain  to  be  distributed 
among  creditors,  when  a  deed  given  under  the  circumstances 
in  question  remains  outstanding,  illegal,  unauthorized,  or 
fraudulent,  and  when,  as  a  consequence  of  setting  it  aside, 
what  was  conveyed  by  it,  and  seems  to  be  so  valuable  a  pos- 
session to  the  party  who  holds  it,  will  then  remain  in  the 
hands  of  the  Court,  to  be  disposed  of  properly  by  another 
deed. 

Nor  can  it  be  doubted  that  the  power  to  order  the  deed 
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to  be  snrrendered  by  tbe  bolder  and  tben  to  be  cancelled  ex- 
ists equallj  witb  tbe  power  to  set  aside  tbe  deed.  Tbe  power, 
as  against  tbe  bolder,  arises  ont  of  tbe  facts  of  tbe  case,  and 
ont  of  tbe  jnrisdiction  obtained  over  bis  person  by  tbe  proper 
service  of  process  on  bim  under  tbe  petition,  and,  if  the 
frame  of  tbe  petition  extends  to  it,  tbe  Court  wbicb  has  au- 
thority to  vacate  tbe  unlawful,  collusive,  and  fraudulent  act 
and  deed,  has  authority,  on  the  same  basis,  to  enforce  the  de- 
livery up  of  tbe  deed  to  tbe  Court  by  the  bolder. 

Tbe  jurisdiction  in  a  similar  case  was  exercised  by  the 
District  Court  for  this  District,  in  1862,  under  tbe  bank- 
ruptcy Act  of  1841,  in  In  re  Conant.  In  1868,  the  official 
assignee  in  bankruptcy  of  Conant  conveyed  certain  land 
in  Illinois  to  one  Brown,  who  conveyed  it  to  one  Jones. 
One  Taggard  had  bought  tbe  same  land  in  1843,  and 
obtained  a  deed  of  it,  and  had  gone  into  possession  of  it, 
and  held  it  until  be  died,  in  1851.  His  heirs,  having  sued 
Jones,  in  trespass,  in  Illinois,  to  establish  their  title  to  said 
land,  petitioned  the  District  Court,  in  1861,  for  relief  against 
the  deed  of  tbe  assignee.  The  assignee  and  Brown  and 
Jones  were  cited  to  answer.  The  Court  found  that  it  had 
been  induced  to  order  the  sale  by  tbe  assignee  under  the  im- 
pression, on  the  part  of  the  Court,  that  the  land  was  without 
value,  and  that  the  sale  was  to  be  made  only  to  relieve  the 
land  in  tbe  bands  of  Taggard  from  any  cloud  or  technical  in- 
firmity of  title;  that  tbe  Court  had  given  tbe  title  gratui- 
tously to  a  party  who  might  use  it  in  fraud  of  tbe  estate  of  the 
bankrupt  or  of  an  honest  purcbaser  of  it ;  and  that  tbe  order 
of  sale  ought  not  to  stand,  but  should  be  rescinded,  as  having 
been  obtained  by  a  party  cognizant  of  all  tbe  facts  impeach- 
ing its  equity  and  justness.  Tbe  above  state  of  facts  was 
recited  in  an  order  wbicb  the  Court  made  July  7th,  1862, 
vacating  and  declaring  void  tbe  order  of  sale  made  in  185^, 
and  declaring  null  and  void  tbe  deed  from  tbe  assignee  to 
Brown,  and  ordering  tbe  assignee  and  Brown  and  Jones  to 
deliver  the  deed  to  the  Clerk  of  the  Court,  to  be  cancelled. 

In  In  re  Mbtt^  in  tbe  District  Court  for  this  District,  nn- 
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der  the  bankmptcj  Act  of  1841,  the  o£Scial  assignee  had,  on 
the  order  of  the  Court,  made  in  1860,  sold  a  certain  interest 
of  the  bankrupt  in  the  real  estate  of  his  deceased  grandfather, 
at  private  sale,  to  one  Delaplaine,  for  $800  for  the  property, 
and  $200  to  the  assignee  for  his  costs  and  expenses  in  the 
matter,  and  had  given  a  deed  for  the  property  to  Delaplaine. 
Afterwards,  a  hank  which  was  a  creditor  of  the  bankrupt,  but 
had  not  proved  its  debt  in  the  bankruptcy,  applied  to  the 
Court  by  petition,  setting  forth  that,  before  the  order  of  sale 
was  procured,  the  assignee  had  agreed  to  convey  the  property 
to  the  bank  for  a  nominal  consideration  and  $25  as  his  costs, 
and  that  he  had  received  the  $25  from  the  bank.  The  peti- 
tion prayed  for  an  order  declaring  void  the  sale  and  deed  to 
Delaplaine,  and  directing  the  deed  to  be  surrendered  and  can- 
celled, and  $800  in  Court,  received  from  Delaplaine,  to  be  re- 
turned to  him,  and  directing  the  assignee  to  convey  his  inter- 
est in  said  real  estate  to  the  bank  for  a  nominal  consideration. 
Delaplaine  and  the  assignee  were  served  personally  with  the 
petition,  and  resisted  the  granting  of  its  prayer.  The  District 
Court,  in  1861,  ordered  the  case  and  the  proceedings  to  be 
adjourned  into  the  Circuit  Court  on  certain  stated  questions, 
one  of  which  was  whether  the  bank  could  carry  on  the  pro- 
ceeding against  the  assignee  or  Delaplainie  without  having 
first  proved  its  debt.  The  matter  was  heard  before  Mr.  Jus- 
tice Nelson,  in  the  Circuit  Court,  and  he  made  a  written  de- 
cision, on  November  28th,  1863,  in  whidi  he  said  that  he  was 
satisfied  that  the  order  of  sale  was  improvidently  granted,  and 
that  it  should  be  set  aside,  and  also  that  the  conveyance  under 
it  by  the  assignee  to  Delaplaine  should  be  delivered  up  and 
cancelled,  and  the  money  paid  by  him  and  in  Court  be  re- 
funded to  him,  and  that  received  by  the  assignee,  and  not  in 
Court,  be  refunded  by  the  assignee,  and  that  he  did  not  doubt 
that  the  District  Court  had  full  power  and  jurisdiction  to 
make  an  order  to  the  above  effect  As  to  the  prayer  for  a 
oonvejanoe  to  the  bank  by  the  assignee,  he  said  that  the  Dis- 
trict Court  had  no  power  to  order  it  to  be  made,  and  that  the 
^flBet  ought  to  be  sold  at  public  auction.    Thereupon,  the 
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District  Court,  by  an  order  made  June  17th,  1864,  dismifised 
the  petition  of  the  bank,  and  ordered  that  the  sale  by  the 
assignee  to  Delaplaine  be  set  aside  as  irregular,  inequitable, 
and  void,  and  that  the  order  for  such  sale  be  revoked  as  hav- 
ing been  obtained  by  proceedings  which  were  irregular  and 
inequitable.  The  written  decision  of  the  District  Court,  re- 
sulting in  said  order,  proceeds,  in  not  ordering  a  deed  to  be 
given  to  the  bank,  and  in  not  awarding  any  further  relief  to 
the  bank  against  Delaplaine  or  the  assignee,  on  the  view  that 
the  bank  showed  no  subsisting  title  or  interest  in  itself  war- 
ranting the  granting  of  soch  further  relief.  It  had  no  such 
interest  as  that  of  being  in  possession  of  the  land,  claiming 
title  to  it,  which  makes  the  distinction  between  the  petitioner 
in  that  case  and  the  petitioner  in  the  Conant  gsaq  and  in  the 
present  case.  But  the  Court,  set  in  motion  by  the  petition  of 
the  bank,  set  aside  the  deed,  although  it  did  not  order  it  to  be 
delivered  up. 

Nothing  is  adjourned  in  the  present  case  into  this  Court 
but  the  question  of  power,  on  the  facts  stated.  The  evidence 
taken  is  not  before  this'  Court.  It  is  not  intended,  therefore, 
in  anything  that  has  been  said,  to  express  or  intimate  any 
opinion  by  this  Court,  as  to  what  ought  or  ought  not  to  be 
done  by  the  District  Court  in  the  case,  under  the  existence  of 
the  power. 

The  question  adjourned  must,  in  its  entirety,  be  answered 
in  the  affirmative. 

.    William  AUen  BuUer^  for  the  petitioner. 
George  F.  BettSy  for  the  respondent. 
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Thb  Tale  Look  Mantjfactubing  Company  and  others 

vs. 
The  Norwich  National  Bank.    In  Equity. 

The  Same 

V8. 

The  New  Haven  Savinos  Bank.    In  Equity. 

The  re-ittoed  lettera  patent,  No.  8,660,  granted,  January  2]8t,  1879,  to  the 
Yale  Lock  Manoiaetnring  Company,  for  an  improyement  in  time  locks,  the 
original  patent  haying  been  granted  to  Samuel  A.  Little,  January  2Vth,  1874, 
areyalid. 

The  inyention  of  Little  explained. 

Claioie  1  and  7  of  odd  re-issne,  namely,  "  1.  The  combination  of  independent 
mnlUple  bolt-work. with  the  time  mechanism  and  locking  or  dogging  mechan- 
ism of  a  time-lock,  automatically  both  dogging  and  relea^g  the  bolt-work 
at  predetermined  times,  substantially  as  described."  ***l.  In  a  time  lock,  the 
combination,  substantially  as  aboye  set  forth,  of  the  time  moyements  and  two 
adjoatable  deyices,  one  for  determining  the  time  of  locking  and  the  other  of 
mlocking,"  coyer  new  inyentions. 

Claim  7  construed,  and  held  to  coyer  a  patentable  improyement. 

Assertions  by  experts  in  1880,  after  Inyention  in  safes  has  been  greatly  stimu- 
lated, HB  to  what  could  haye  been  done  by  mechanical  skill  prior  to  1874,  are 
not  of  great  weight. 

CIshns  1  and  7  are  infringed  by  the  Chinnock  lock. 

Letters  patent  No.  178,866,  granted,  February  8th,  1876,  to  the  Yale  Lock 
Manufiictnring  Company,  as  assignee  of  Emory  Stockwell,  for  improyements 
in  time-locks,  coyer  merely  the  securing  the  door  of  a  time-lock  with  a  key, 
and  proyiding  such  door  with  an  aperture  through  which  the  clock  can  be 
wound ;  and,  in  yiew  of  prior  structures,  the  improyement  was  so  obyiously 
a  mechanical  one  as  not  to  be  patentable. 

The  8d  claim  of  the  re-issued  letters  patent  No.  7,947,  granted,  Noyember  18th, 
1877,  to  Jamet  Sargent,  for  an  improyement  in  a  combined  time-lock,  com- 
bination lock,  and  bolt-work  for  safe  and  yault  doors,  (the  original  patent 
haying  been  granted  September  26th,  1877,)  namely,  "The  combination 
with  the  bolt-work  of  a  safe  or  yault  door,  of  a  combination  or  key  lock,  con- 
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trollable  mechanically  from  the  exterior  of  said  door,  with  a  time-lock 
having  a  lock-bolt  or  obstruction  for  locking  and  Qnloddng,  controllable 
from  the  interior  of  the  door,  both  of  said  locks  being  arranged  so  as  to  rest 
against  or  connect  with  the  bolt-work,  the  timct-lock  being  automatically  un- 
locked by  the  operation  of  the  time  movement,  both  of  said  locks  being  in- 
dependent of  each  other,  and  arranged  to  control  the  locking  and  unlocking 
of  the  bolt-work,  so  that  said  safe  or  vault  door  eannot  be  opened,  when 
locked,  until  both  of  said  locks  have  been  unlocked,  or  haye  released  their 
dogging  action,  to  enable  the  door  to  be  opened,  substantially  as  described," 
claims  a  new  and  patentable  invention,  and  is  valid. 

The  union  of  the  several  parts  covered  by  the  claim  produces  a  new  result^ 
and  is  not  merely  an  aggregation,  and  there  was  invention  in  the  combi- 
nation. 

The  re-issue  is  not  invalid  as  being  for  a  different  invention  from  the  original 
patent. 

(Before  Shifman,  J.,  Connecticut,  March  29th,  1881.) 


Shipman,  J.  The  suit  against  the  Norwich  National 
Bank  is  a  bill  in  eqaitj  founded  upon  the  alleged  infringe- 
ment of  three  letters  patent  now  owned  by  the  plaintiffs,  viz.: 
re-issued  letters  patent  No.  8,550,  issued,  January  21st,  1879, 
to  the  Tale  Lock  Manufacturing  Company,  as  assignee  of 
Samuel  A.  Little,  the  original  patent  to  Little  having  been 
granted  January  27th,  1874;  letters  patent  No.  173,366, 
granted,  February  8th,  1S76,  to  the  said  company,  as  assignee 
of  Emory  Stockwell ;  and  re-issued  letters  patent  No.  7,947, 
to  James  Sargent,  dated  November  13th,  1877,  the  original 
patent  having  been  dated  September  25th,  1877.  The  first 
two  patents  are  for  improvements  in  "  time-locks,"  the  third 
patent  is  for  an  improvement  in  a  combined  time-lock,  com- 
bination lock,  and  bolt-work  for  safe  and  vault  doors.  The 
bill  in  equity  against  the  New  Haven  Savings  Bank  relates 
only  to  the  first  two  patents. 

The  object  of  the  Little  invention  was  to  furnish  a  time- 
lock  by  which  the  multiple  bolt-work  of  a  safe  or  vault  door 
could  be  automatically  both  "dogged"  or  locked  and  un- 
locked at  predetermined  times,  the  dogging  and  releasing 
being  caused  by  the  operation  of  the  time  mechanism,  and 
the  time  for  locking  or  for  unlocking  being  capable  of  alter- 
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ation  at  the  will  of  the  operator,  without  disturbance  of  the 
clock-work.  Before  this  invention,  automatic  unlocking  at  a 
predetermined  time,  and  locking  whenever  the  door  was  shut 
and  the  bolts  were  thrown,  were  known,  ^o  arrangement 
of  time  mechanism  had  been  applied  to  a  safe  door,  by  means 
of  which  locking  would  take  place  automatically  at  a  prede- 
termined time.  Time-locks  which  lock  by  the  operation  of 
time  mechanism,  after  the  bolts  have  been  thrown,  are  called 
after  lockers.  Locking  at  the  time  when  the  bolts  are  thrown 
is  called  instant  locking. 

The  inventor  says,  in  his  specification :  "  I  provide  ad- 
justable devices,  so  that  the  periods  when  the  lock  shall  be 
locked  and  unlocked  may  be  varied  at  will ;  and  I  also  pro- 
vide a  device  whereby,  at  certain  intervals — say  on  every 
seventh  day — the  lock  will  remain  locked  during  the  time 
when  ordinarily  it  would  be  unlocked."  In  order  to  give  a 
more  clear  idea  of  the  ^'  adjustable  devices,"  and  the  means 
for  actuating  the  dogging  mechanism,  I  quote  the  following 
description,  which  I  believe  to  oe  accurate  :  *^  The  time 
moyement  revolves  a  compound  disc,  composed  of  two  sin- 
gle discs  of  the  same  shape  and  size,  placed  face  to  face  on  a 
common  axis,  each  haviug  an  equal  portion  of  its  periphery 
cut  away,  so  as  to  leave  in  each  a  depression  of  the  same  form 
and  size  as  that  in  the  other.  When  these  two  discs  or 
wheels  are  fastened  together  by  a  thumb  screw,  they  form 
one  wheel  or  dial,  having  a  depression  in  its  periphery.  The 
inner  wheel  is  adjustable  on  the  common  axis  relatively  to 
the  other.  The  depression  in  the  periphery  of  the  double 
disc,  caased  by  the  cutting  away  of  the  periphery  of  each  of 
the  single  discs,  can  be  made  longer  or  shorter,  therefore,  ac- 
cording to  whether  the  inner  disc  is  turned  so  that  its  cut- 
away portion  is  more  or  less  in  coincidence  with  the  cut- 
away portion  of  the  outer  disc  or  dial.  The  outer  dial  is  ad- 
justable relatively  to  the  time  movement,  because  the  ratchets 
in  the  time  movement  permit  it  to  be  moved  by  hand  in  the 
direction  it  is  carried  by  the  time  movement,  just  as  the 
hands  of  a  clock  may  be  moved  forward  by  hand.    One  end 
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of  a  bent,  pivoted  lever  rests  upon  the  edge  of  the  double 
disc  or  dial,  and  the  other  end  supports  a  ^  dog,'  pivoted  to 
the  side  of  the  safe  in  snch  a  position  that  its  pivotal  move- 
ment brings  it  behind  or  away  from  the  multiple  bolt-work. 
When  the  ^dog'  is  behind  the  bolt- work,  the  latter  cannot  be 
thrown  back  and  the  door  is  held  locked.  When  it  drops 
down  ont  of  the  way  of  the  bolt- work,  the  bolt-work  is  free 
to  be  retracted  and  the  door  may  be  opened.  When  the 
double  disc  revolves,  and  the  shonlder  at  one  end  of  the  cut- 
away portion  of  its  periphery  comes  under  the  lever,  the 
lever  drops,  and,  when  the  shoulder  at  the  other  end  of  the 
cut-away  portion  comes  under  the  lever,  it  lifts  the  lever  up, 
and,  as  the  other  end  of  the  lever  supports  the  *  dog,'  the 
^  dog '  is  oscillated  in  correspondence  to  the  movements  of 
the  lever.  Thus,  the  revolution  of  the  disc  causes  the  *  dog/ 
through  the  medium  of  the  lever,  to  alternately  move  into 
or  out  of  the  locking  position.  By  moving  the  outer  disc  by 
hand,  it  may  be  turned  so  ^hat  the  shoulder  which  lifts  the 
'  dog '  through  the  lever,  into  the  locking  position,  shall  come 
under  the  end  of  the  lever  at  any  desired  hour;  and,  by 
loosening  the  thumb-screw  and  turning  the  inner  disc  to  any 
desired  position,  and  then  screwing  the  discs  again  together, 
so  that  they  move  as  one,  the  cut-away  portion  of  the  com- 
pound disc  may  be  lengthened  or  shortened,  so  that  the 
shoulder  which  allows  the  ^  dog '  to  drop  into  the  unlocking 
position  may  be  made  to  come  under  the  lever,  as  the  dial  re- 
volves, at  any  desired  hour  thereafter." 

The  re-issue  contains  seventeen  claims,  of  which  the  first 
and  seventh  only  are  alleged  to  have  been  infringed.  These 
claims  are  as  follows :  ^^  1.  The  combination  of  independent 
multiple  bolt-work  with  the  time  mechanism  and  locking  or 
dogging  mechanism  of  a  time-lock,  automatically  both  dog- 
ging and  releasing  the  bolt-work  at  predetermined  times,  sub- 
stantially as  described."  ^^7.  In  a  time-lock,  the  combina- 
tion, substantially  as  above  set  forth,  of  the  time  movements 
and  two  adjustable  devices,  one  for  determining  the  time  of 
locking,  and  the  other  of  unlocking."    The  defendant,  deny- 


MARCH,  1881.  12Y 

The  Yale  Lock  Manafactariog  Go.  v.  The  Norwich  NetloiuJ  Bank. 

ing  infringement,  strenaously  nrges  the  defences  of  want  of 
novelty  and  want  of  patentability  or  non-invention. 

There  were  in  the  art,  prior  to  Littltfs  invention — (1.) 
Time-locks  which  opened  a  safe  at  a  predetermined  time,  and 
which  were  instant  lockers.  The  prominent  examples  of  this 
clasB  were  the  Bntherford  lock,  the  Pye  lock,  and  the  Derby 
patent.  (2.)  Time-locks  which  were  instant  lockers,  and  never 
had  been  nsed  as  subsequent  lockers,  but  which  it  is  now  said 
eoald  have  been  made  subsequent  lockers  by  the  appliances 
within  reach  of  mechanical  skilL  The  Derby  patent  is  the 
one  which  is  relied  upon.  (3.)  Chrouometric  movements, 
capable,  at  predetermined  times,  of  opening  and  closing  a 
gas-cock,  the  periods  of  opening  and  closing  being  adjustable 
relatively  to  each  other.  .  The  Herzberg  patent  and  the 
Paine  self-illuminating  clock  are  the  members  of  this  class. 
(4.)  The  Cope  patent,  which  was  for  time  mechanism  capable 
of  being  applied  to  open  and  close,  at  predetermined  times, 
the  periods  of  opening  and  closing  being  ad^table  relatively 
to  each  other,  the  door  of  a  bee-hive.  As  has  been  stated,  no 
time-lock  or  time  mechanism  had  been  applied  to  dog  and 
release  the  bolt  of  a  safe  door  at  predetermined  hours,  and 
capable  of  being  adjusted  relatively  to  each  other  without 
distorbance  of  the  mechanism  of  the  clock.  This  fact  com- 
pels a  finding  in  favor  of  the  novelty  of  the  patented  struc- 
ture, unless  the  seventh  claim  should  receive  a  construction 
which  would  include  the  chrouometric  devices  which  had 
been  applied  to  very  different  structures,  such  as  a  gas-pipe 
or  a  bee-hive,  but  does  not  compel  a  conclusion  in  regard  to 
the  patentability  of  the  Little  structure,  or  the  question 
whether  it  was  a  new  invention. 

If  the  words  '^  in  a  time-lock,"  in  the  seventh  daim,  were 
omitted,  or  if  ^^  time-lock "  simply  means  chrouometric  me- 
chanism, whereby  an  obstruction  can  be  interposed  or  re- 
moved, then  the  Herzberg  patent  is  an  anticipation  of  that 
daim.  The  Herzberg  structure  contains  two  similar  adjust- 
ing devices,  which  are  operated  to  open  and  close  a  gas-cock, 
mach  after  the  plan  of  the  Little  lock.    But  it  is  a  strain 
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upon  langua^  to  constme  the  time-lock  of  the  patent  to  mean 
chronometric  movements  which  can  obstruct  the  flow  of  gas 
or  the  arrival  or  departure  of  bees  from  a  hive.  The  object 
of  the  invention  was  ^^  a  time-lock  which  shall  dog  and  re- 
lieve the  multiple  bolt-work  of  a  safe  or  vault/'  &c.  It  was 
a  chronometric  lock  which  was  to  be  used  as  a  loek^  to  bar  the 
opening  of  solid  doors  against  the  violence  of  skilled  burglars, 
and,  therefore,  when  the  various  sub-combinations  of  the  in- 
vention are  specified  in  the  different  claims,  the  language  is 
not  to  be  extended  so  as  to  include  time  movements  which 
are  used  for  any  obstructing  purposes  whatever,  but  is  to 
be  considered  as  referring  to  the  time-lock  of  the  specifica- 
tion only.  As  thus  construed,  the  seventh  claim  means  the 
combination,  in  a  time-lock,  which  is  a  structure  necessarily 
having  a  dog,  which  is  to  be  moved  by  appropriate  mechan- 
ism, of  the  time  movement,  and  two  adjustable  devices,  sub- 
stantially as  set  forth.  The  Herzberg  patent  does  not  antici- 
pate the  seventh  claim  of  the  Little  invention.  Whether  it 
destroys  the  patentable  character  of  the  Little  invention  will 
be  hereafter  considered. 

But,  although  the  Little  device  may  have  been  novel,  in 
the  sense  that  it  was  a  new  improvement,  and  although  it 
possessed  utility,  it  is  insisted  that  it  was  not  a  patentable  im- 
provement, because  there  was  no  invention  in  the  thing,  and 
improvement  is  not  necessarily  invention.  The  Derby  patent 
is  first  relied  upon  to  show,  that,  while  changes  were  neces- 
sary to  transform  old  time  locks,  which  unlocked  at  prede- 
termined times,  into  structures  which  should  also  lock  at  pre- 
determined times,  yet  that  such  changes  were  obvious  to  the 
skilled  safe-lock  maker,  and  required  no  inventive  power. 
The  prominence  which  was  given  to  this  patent  in  the  proo& 
and  on  the  trial  requires  a  description  of  the  mechanism. 
The  patentee  says,  in  his  specification :  ^'  The  nature  of  my 
invention  consists  in  securing  to  the  inside  of  the  door  a  bar, 
or  series  of  bars  or  cross-bars,  so  arranged  as  to  revolve  on 
one  common  centre,  which  is  fastened  in  the  door  in  such  a 
way  as  to  permit  a  handle  or  knob  being  attached  to  it  on  the 
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outside  of  the  door,  to  catch  the  bars  when  the  door  is  closed ; 
also,  the  mode  of  constmcting  and  operating  a  spring  latch- 
ing lever  by  means  of  a  simple  clock  movement,  so  that,  how- 
ever ponderous  the  locking  bars  may  be,  the  power  of  an 
ordinary  clock  qiovement  will  be  sufficient  for  the  purpose 
required."  The  latching  lever  is  pivoted  to  the  side  of  the 
safe,  and  keeps  the  series  of  cross-bars  in  locked  position. 
''This  lever  is  shaped  like  an  inverted  V  pivoted  at  the  apex, 
and  with  one  arm  longer  than  the  other.  It  is  pivoted  so 
that  the  short  arm  latches  over  the  top  of  one  of  the  cross- 
bars, when  the  latter  have  been  turned  into  their  sockets,  and 
holds  it  there  against  its  tendency  to  swing  up  out  of  engage- 
ment with  the  socket.  The  long  arm  of  the  lever  projects 
down  just  behind  a  dial  which  is  revolved  by  a  clock  move- 
ment. There  is  a  series  of  holes  all  around  the  dial,  near  its 
circumference.  A  pin  is  inserted  into  one  of  these  holes  and 
projects  from  the  back  of  the  dial,  so  that  it  is  brought  into 
contact  with  the  long  arm  of  the  lever,  by  the  revolution  of 
the  dial.  The  whole  lever  being  rigid,  the  pin  acting:  on  the 
long  arm  pushes  it  one  side,  and  so  unlatches  the  cross-bars, 
which  immediately  swing  out  of  the  sockets,  and  the  door  is 
unlocked.  By  putting  the  pin  in  different  holes,  the  time 
when  it  is  brought  in  contact  with  the  lever,  and  hence  the 
hour  for  unlocking,  may  be  varied."  This  device  was  in- 
tended merely  for  unlocking,  but  Mr.  Shepard,  one  of  the 
defendant's  experts,  says,  that  if  it  was  desired  '^  to  hold  this 
lever  out  of  its  locking  position  for  a  certain  number  of  hours, 
and  at  the  same  time  leave  it  under  such  conditions  that  it 
would  be  released  and  fall  into  place  after  a  certain  number 
of  hours,  without  returning  to  the  safe  to  manipulate  it,  then 
duplicate  pins  might  be  employed  and  placed  in  several  of  the 
successive  holes."  The  witness  is  aware  that  there  is  no  men- 
tion in  the  patent  of  more  than  one  pin  for  the  disc,  but  does  not 
think  that  there  is  invention  in  the  addition  of  dupUcate  pins ; 
and  thereafter  much  strength  was  spent  in  the  investigation  of 
the  earnestly  disputed  question,  whether  the  alterations  neces- 
»ry  to  make  a  locking  device  were  compatible  with  the  con- 
YoL.  XIX.— 9 
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Btrnction  of  the  Derby  mechanism,  as  shown  in  the  patent 
and  drawings.  It  is  manifest,  that  the  patent,  which  was 
issued  in  1858,  shows  no  conception  of  a  locking  device ; 
that,  to  add  one  which  shall  be  efficient,  alterations  mnst  be 
made  in  his  mechanism ;  and  that  nobody  prodnced  a  lock  of 
that  kind  until  Little's  invention  came  into*  being  in  1874. 
Assertions  by  ingenious  and  able  experts,  in  the  year  18S0, 
after  invention  in  safes  has  been  greatly  stimulated,  of  what 
could  have  been  done  by  mechanical  skill  prior  to  1874,  do 
not  press  with  great  weight  upon  my  mind.  There  is  a  class  of 
improvements  which  are  plainly  and  obviously  mechanical  in 
their  origin — an  instance  of  this  class  will  be  noticed  here- 
after— but,  when  the  subject  of  investigation  is  an  alleged 
invention  of  complex  mechanism,  both  new  and  useful,  in  the 
construction  of  which  alterations  had  been  made  in  previous 
structures,  of  which  their  authors  had  not  apparently  con- 
ceived, and  the  alleged  invention  relates  to  mechanism  in 
which  advances  have  been  made  since  its  date,  the  conclusions 
of  witnesses  as  to  non-invention,  if  admissible  at  all,  are  to 
be  received  with  hesitation,  because  it  is,  in  a  large  class  of 
cases,  difficult  for  them  to  place  their  minds  in  the  con- 
dition of  the  person  who  was  groping  his  way  towards  the  de- 
velopment of  what  is  now  plain,  but  was  then  unknown.  Such 
testimony  has  not  a  sufficiency  of  power  to  satisfy  the  mind 
that  what  history  indicates  did  demand  thought  and  the  pe- 
culiar power  which  is  styled  invention,  could  have  been  ac- 
complished by  the  skill  of  the  trained  mechanic. 

The  defendant  next  insists,  that  the  Herzberg  gas  reg- 
ulator, and  the  Paine  illuminating  clock,  and  the  Cope  bee- 
hive sufficiently  pointed  out  and  explained  the  use  of  chron- 
ometric  mechanism  for  automatic  locking  and  unlocking  at 
predetermined  times ;  and  that  there  was  no  invention  in 
applying  the  same  mechanism  to  the  door  of  a  safe. 

In  lucker  v.  Spaulding^  (13  WaU.^  458),  an  action  at  law 
to  recover  damages  for  the  infringement  of  a  patent  for  the 
use  of  movable  teeth  in  saws  and  saw-plates,  the  Circuit  Court 
had  excluded  a  prior  patent  of  one  Newton,  for  cutting 
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tongues,  grooyes,  mortices,  &c.,  which  patCDt  had  cutters  of 
the  same  general  shape  and  form  as  the  saw  teeth  of  the 
plaintifPs  patent.  The  Supreme  Court  said :  "  The  Court, 
in  rejecting  the  patent  of  Newton,  seems  to  have  been  mainly 
governed  by  the  use  which  was  claimed  for  it,  and  also  that 
no  mention  is  made  of  its  adaptability  as  a  saw.  But,  if  what 
it  actually  did  is,  in  its  nature,  the  same  as  sawing,  and  its 
Btrnoture  and  action  suggested  to  the  mind  of  an  ordinarily 
skilful  mechanic  the  double  use  to  which  it  could  be  adapted 
without  material  change,  then  such  adaptation  to  the  new  use 
is  not  a  new  invention  and  is  not  patentable." 

For  the  purposes  of  this  case,  it  may  be  admitted  that  the 
opening  and  closing  of  a  gas-cock,  or  any  other  obstruction, 
is,  in  its  nature,  the  same  as  the  dogging  and  releasing  the 
bolt  of  a  safe  door,  and  that  the  structure  and  action  of  the 
Uerzberg  device,  if  examined  by  an  ordinarily  skilful  safe- 
lock  manufacturer,  would  have  suggested  to  his  mind  that  it 
conid  be  applied  to  the  bolts  of  a  safe.  The  question  still 
remains— could  either  the  Herzberg,  or  the  Paine,  or  the 
Cope  inventions  have  been  adapted  to  a  safe  without  such  a 
material  change  of  structure  as  could  not  be  made  by  the 
mere  skill  of  the  mechanic  to  whom  the  new  use  had  been 
suggested} 

The  bolt-works  of  a  safe  are  to  be  obstructed  by  a  dog, 
which  must  be  connected  with  the  adjusting  devices  by  appro- 
priate mechanism.  The  Herzberg  and  kindred  devices,  if 
applied  to  a  safe  door,  are  applied  to  purposes  which  demand 
a  structure  of  altogether  diflEerent  character  from  that  which 
tnms  a  gas-cock,  or  shuts  the  door  of  a  bee-hive.  The  old 
mechanism  was  utterly  inadequate  to  be  used  upon  a  safe 
door  without  material  changes,  and  the  modifications  which 
were  required  for  the  adaptation  to  the  new  use  were  not 
known  by  the  ordinary  mechanic  when  Little  made  his  inven- 
tion, and  could  not  have  been  devised  by  mechanical  skill. 

llie  defendant  insists,  that,  after  a  person  conceived  the 
idea  of  applying,  and  had  applied,  a  chronometric  movement 
to  the  door  of  a  safe,  there  is  not,  in  judgment  of  law,  inven- 
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tion  in  applying  an  improved  chronometric  movement,  also 
old  in  the  art,  and  not  the  invention  of  the  patentee,  to  the 
door  of  a  safe.  If  no  Herzberg  or  kindred  device  had  ever 
existed,  it  would  obviously  have  been  invention  to  make  a 
time-lock  which  would  automatically  both  lock  and  xmloek  a 
door,  at  predetermined  and  variable  times.  In  such  case, 
these  would  be  new  mechanical  functions.  The  same  function 
ia  introduced  upon  the  door,  when  the  Herzberg  (fevice  is  put 
upon  it.  But,  it  may  have  required  no  inventive  skill  to  put 
the  old  device  upon  the  door,  because  mechanical  skill  only 
was  requisite.  If,  however,  it  required  the  power  of  invent- 
ing to  adapt  and  apply  the  Herzberg  machine  to  the  safe  door, 
so  as  to  make  it  of  the  least  value,  there  is  all  the  invention 
which  the  law  demands. 

The  remaining  question  is  in  regard  to  infringement.  So 
much  of  the  Chinnock  lock,  which  is  the  one  used  by  the  de- 
fendant, as  relates  to  the  first  and  seventh  claims,  is  thus 
described :  ''  The  multiple  bolt-work  of  the  safe  door  is  held 
by  a  sliding  dog,  which  holds  the  bolt-work  fast  when  it  is 
thrust  forward,  and  releases  it  when  it  is  retracted.  A  Epring 
in  the  rear  of  the  dog  tends  to  keep  it  thrust  forward  in  the 
locked  position.  This  dog  is  moved  by  a  bent  pivoted  lever. 
When  one  arm  of  the  lever  is  pressed  down,  the  other  arm 
moves  the  dog  back  against  the  force  of  the  spring,  into  the 
unlocking  position,  and,  when  the  pressed  down  arm  is  re- 
leased, the  resistance  of  the  other  arm  is  withdrawn,  and  the 
dog  moves,  by  the  force  of  the  spring,  into  the  locking  posi- 
tion. For  the  purpose  of  moving  the  lever,  and  through  it 
the  dog,  into  the  locking  or  unlocking  position,  the  lever  is 
governed  by  two  adjustable  locking  fingers,  carried  by  a  dial 
revolved  by  the  time  movement.  Each  of  these  fingers  has 
a  trip  pin  projecting  from  it.  When  one  of  these  pins  strikes 
the  arm  of  the  lever,  it  presses  it  down,  and  thus  moves  the 
dog  back  into  the  unlocking  position.  When  the  other  pin 
comes  round,  it  releases  the  lever,  and  thus  permits  the  dog 
to  move  forward  into  the  locking  position.  For  the  purpose 
of  retaining  the  lever  in  the  unlocking  position  during  the 
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interral  which  elapses  after  it  has  been  unlocked,  and  before 
the  locking  pin  comes  round,  a  catch  is  provided.  When  the 
unlocking  pin  has  pressed  the  arm  of  the  lever  down  into 
the  unlocking  position,  the  arm  passes  under  the  end  of  the 
catch  and  is  held  in  that  position.  When  the  locking  pin 
comes  round,  it  strikes  the  catch  and  releases  the  lever.'' 
The  important  difference  between  the  two  locks  is,  that  the 
Little  lock  can  only  be  used  as  a  subsequent  locker  by  the 
addition  of  some  other  device,  as  the  invention  specified  in  the 
patent  to  Emory  Stoekwell,  No.  168,062,  of  September  21st, 
1875.  The  locking  mechanism  of  the  Little  lock  proper 
operated  positively  upon  the  bolt-work,  so  that,  if  the  bolts 
were  left  retracted  at  the  time  when  the  locking  mechanism 
was  to  operate,  the  dog  would  be  held  in  check  by  the  re- 
tracted bolt-work,  and  the  clock  mechanism  would  be  stopped. 

The  Chinnock  lock  may  be  both  an  instant  and  a  subse- 
quent locker.  If  the  locking  mechanism  was  set  for  an  hour 
after  the  door  has  been  shut  and  the  bolts  have  been  pushed, 
it  is  a  subsequent  locker.  If  the  locking  mechanism  was  set 
for  an  hour  before  the  closing  of  the  door,  and  the  lever  is 
tripped  before  the  bolts  are  thrown,  the  dog  will  be  released, 
but,  inasmuch  as  it  is  moved  by  the  spring  into  the  locking 
position,  it  will  be  prevented  from  yielding  to  the  spring  by 
the  hindrance  of  the  bolts.  When  the  bolts  are  thrust  for- 
ward, the  dog  will  instantly  move  to  its  locking  position,  so 
that  the  lock  is  then  an  instant  locker. 

Infringement  of  the  Little  patent  is  not  avoided  by  the 
fact  that,  although  the  Chinnock  lock  has  two  adjustable  de- 
vices for  locking  and  unlocking  automatically  at  predeter- 
mined times,  which  are  the  equivalents  of  the  Little  cam 
mechanism,  yet  it  can  be  used  as  an  instant  locker.  The 
principle  of  locking  automatically  is  not  affected  by  the  in- 
stant locking.  The  lock  is,  and  is  used  as,  an  automatic 
locker,  at  a  predetermined  time.  The  lever  is  tripped  at  the 
appointed  time,  and  is  ready  to  act  upon  the  bolt-work  when 
the  bolts  are  in  proper  position. 

The  other  main  point  of  alleged  difference  between  the 
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two  locks  Ib,  that  the  locking  devices  are  actuated  by  inechan- 
iem  of  difierent  methods  of  operation.  It  is  said  that  the 
Little  patent  shows  a  direct  combination  of  time  mechanism 
with  a  movable  dog,  while  the  Chinnock  lock  has  a  combina- 
tion of  time  mechanism,  latching  gear  and  a  movable  dog, 
and  the  adjustable  devices  are  in  combination  directly  with 
the  latching  gear.  ^'The  time  mechanism  works  on  inde- 
pendently of  the  locking  dog,  until  a  pin  on  the  revolving 
dial  trips  the  latch  that  holds  the  dog,  whereupon  the  dog  is 
shot  like  the  bolt  of  a  spring  lock."  1  do  not  regard  the 
latching  gear  and  the  tripping  of  the  latch  that  holds  the  dog 
as  strictly  a  mechanical  equivalent  for  the  direct  action  of  the 
cam  upon  the  dog,  but  it  is  plain,  that,  at  the  date  of  the 
Little  patent,  the  Chinnock  method  of  holding  and  releasing 
a  dog  was  a  well  known  substitute  for  that  part  of  the  Little 
mechanism  which  performs  the  same  o£Sce,  and,  therefore,  so 
far  as  this  mechanical  combination  is  concerned,  the  latching 
gear  and  the  tripping  mechanism  are  a  mechanical  equivalent 
for  the  action  of  the  cam  upon  the  dog.  {Foster  v.  Moore^ 
1  Curiii  C\  C.  R.,  291.) 

The  point  is  made,  in  the  New  Haven  Bank  case,  that  the 
defendants  are  not  infringers,  because  they  are  mere  users  of 
a  Chinnock  lock,  and,  confessedly,  hsive  so  used  it  heretofore, 
that  it  has  always  been  the  revolving  pin  which  trips  the 
latch  lever,  so  adjusted,  with  reference  to  the  hours  of  CiOsing 
the  safe,  as  to  act  upon  such  lever  at  a  time  prior  to  the  hour 
when,  by  the  rules  and  custom  of  the  bank,  the  door  of  the 
safe  is  closed.  The  defendants  use  the  lock,  but  do  not  now 
use  it  as  a  subsequent  locker.  The  lock  has  the  capacity  of 
being  so  used,  and  the  defendants  have  the  capacity  so  to  use 
it.  The  lock  is  used  as  an  automatic  locker,  at  a  predeter- 
mined hour,  for  the  reason  which  has  been  heretofore 
given. 

In  the  specification  of  the  Stockwell  patent.  No.  173,366, 
the  patentee  says :  ''  Heretofore,  time-locks  have  been  con- 
structed or  arranged  so  as  to  allow  the  person  who  perfoi*ms 
the  winding  of  the  clocks  free  access  also  to  the  adjusting  de- 
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vices  by  which  the  hours  of  locking  or  unlocking  are  regu- 
lated and  controlled.  This  construction  involves  a  source  of 
insecurity  in  affording  to  the  said  person  charged  with  the 
doty  of  winding  facilities  for  the  accidental  or  fraudulent 
alteration  of  the  adjusting  device.  My  invention  obviates 
this  source  of  insecurity,  by  isolating  the  adjusting  devices 
from  the  winding  devices,  and  by  excluding  from  the  adjust- 
ing  devices  the  person  who  winds  the  clocks,  except  when  he 
is  allowed  the  use  of  the  key  to  the  supplemental  lock  by 
which  the  adjusting  devices  are  secured.  *  *  *  *  The 
cover  A^  is  hinged  at  a'  to  the  case,  and  is  secured  by  a  sup- 
plementary lock,  a*,  and  is  provided  with  apertures,  J,  J, 
(shown  by  dotted  circles  over  the  winding  posts),  through 
which  apertures  the  clocks  may  be  wound."  The  first  claim, 
which  is  the  only  one  said  to  have  been  infringed,  is  as  fol- 
lows: '*ln  combination  with  the  case  of  a  chronometric 
lock,  having  a  lid  or  door  for  covering  the  devices  which  con- 
trol the  hours  of  locking  and  unlocking,  one  or  more  winding 
devices,  whereby,  the  lock  being  attached  to  the  safe  door, 
the  time  mechanism  can  be  wound  from  the  exterior  of  the 
case  while  the  safe  door  is  open,  but  is  inaccessible  when  said 
door  is  closed.'*  So  far  as  the  first  claim  is  concerned,  the 
alleged  invention  is  simply  securing  the  door  of  a  time-lock 
with  a  key,  and  providing  such  door  with  an  aperture  through 
which  the  clock  can  be  wound.  In  view  of  the  Rutherford 
clock,  the  Watchman's  Time  Detector,  and,  indeed,  the  clocks 
and  watches  which  are  commonly  in  use,  the  improvement 
seems  to  me  to  have  been  so  obviously  and  plainly  a  mechan- 
ical one,  that  it  is  unnecessary  to  dwell  upon  this  part  of  the 
case. 

The  Sargent  invention,  being  re-issue  No.  7,947,  consisted, 
in  the  language  of  the  specification,  ^'  third,  in  the  combina- 
tion, with  the  bolt-work  of  a  safe  or  vault  door,  of  a  combina- 
tion lock,  controllable  mechanically  from  the  exterior  of  said 
door,  with  a  time-lock,  controllable  automatically  for  unlocking 
hy  the  operation  of  its  time  mechanism,  both  of  said  locks 
arranged  to  control  the  locking  and  unlocking  of  the  bolt- 
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work,  60  that  said  safe  or  yault  door  cannot  be  opened,  when 
locked,  until  both  of  said  locks  have  been  unlocked  or  re- 
leased their  dogging  action,  to  enable  the  door  to  be  opened, 
substantially  as  hereinafter  described.''  The  patentee  further 
says:  '^ The  construction  and  arrangement  of  the  time-lock 
will  be  more  fully  hereinafter  described  ;  but  it  is  evident 
that  any  form  or  construction  of  a  time-lock  may  be  used  as 
a  part  constituting  one  element  of  the  combination  called  for 
in  my  claims.  Combination  or  key  locks  have  heretofore 
been  used  by  bankers  and  others,  for  the  purpose  of  pre- 
venting the  unlocking  of  the  bolt-work  of  a  safe  or  vault 
door ;  but,  as  such  locks  are  set  on  combinations,  or  operated 
by  means  of  keys,  burglars  can  force  the  holders  of  the  com- 
bination or  key  to  unlock  the  combination  lock  or  locks,  and 
thus  admit  of  the  bolt-work  being  retracted  and  the  door 
thrown  open.  Therefore,  such  locks  are  not  a  safeguard 
against  robbery.  Clock-locks  have  also  been  used  upon  safe 
or  vault  doors,  for  the  purpose  of  opening  the  door  at  a  pre- 
determined hour,  thus  placing  it  beyond  the  power  of  any 
person,  until  the  arrival  of  the  appointed  time,  to  open  the 
door ;  but,  as  far  as  I  am  aware,  such  clock-locks  have  either 
been  used  singly  on  a  safe  door,  so  that,  when  said  lock  re- 
leased the  bolt- work  or  other  fastening  of  the  said  door,  it 
was  unlocked,  and  the  door  could  be  opened  by  any  one,  or, 
in  another  instance,  where  a  time-movement  had  been  com- 
bined with  a  combination  lock  in  such  a  manner  that  the  two 
really  constituted  but  a  single  lock,  the  time  mechanism  being 
constructed  and  provided  with  a  lever  to  engage  with  the 
fence  or  dog  of  the  combination  lock,  so  that  the  entire 
mechanism  of  the  time  movement  and  combination  lock  really 
constituted  but  a  single  lock,  as  aforesaid,  the  result  being, 
that,  if  violence  be  appli  ed  to  such  a  lock  through  the  dial' 
spindle  or  otherwise,  the  efficiency  of  the  time  movement  will 
be  destroyed."  ^^By  combining  an  independent  time-lock 
of  the  character  described,  and  a  combination  or  key  lock,  I 
produce  an  effect  or  result  which  cannot  be  produced  by  a 
time-lock  alone,  or  by  two  or  more  combination  locks  together. 
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The  time-lpck  serves  as  a  safeguard  by  night,  in  connection 
with  the  combination  lock,  for  holding  the  bolt-work  in  a 
locked  condition ;  bat,  when  the  time-lock  releases  the  bolt- 
work  at  the  appointed  honr,  the  bolt- work  wiU  remain  locked, 
and  the  safe  or  vault  door  closed,  until  the  combination  lock  is 
unlocked  b;  the  holder  of  the  combination  on  which  said  lock 
is  set,  when  the  bolt-work  can  be  retracted  and  the  door 
opened,  thus  leaving  the  time-lock  free  from  performing  any 
locking  action,  which  leaves  the  combination  lock  free  for  use 
during  the  day,  for  locking  or  unlocking  the  safe  or  vault 
door — an  important  desideratum  present  in  my  invention. 
If  the  time-lock  present  on  the  safe  or  vault  door  is  set  for 
holding  the  bolt- work  from  the  time  the  bank  closes  in  the 
afternoon,  to  release  the  bolt-work  at  a  certain  hour  the  next 
moraiug,  it  wiU  admirably  and  with  certainty  perform  its 
office,  leaving  the  combination  lock  to  be  opened  before  the 
bolt-work  can  be  retracted ;  and,  should  the  o£Scer  of  the 
bank  holding  the  combination  be  seized  during  the  night, 
carried  to  the  bank,  and  forced  to  open  the  combination  lock, 
the  time-lock  will  remain  intact,  and  cannot  be  opened  by  the 
burglars  or  the  officer  in  charge  of  the  combination.    Such 
results  cannot  be  accomplished  by  a  time-lock  alone,  because, 
when  it  releases  its  bolt- work,  the  safe  or  vault  door  is  abso- 
lutely unlocked,  and  no  lock  is  present  for  use  during  the  day ; 
nor  by  two  or  more  combination  locks  together,  because  the 
holders  of  the  combinations  may  be  taken  to  the  bank  and 
forced  to  open  the  locks.    Neither  can  tampering  with  the 
combination  lock  affect  the  time-lock.    The  combination  lock 
luay  be  punched  from  its  position  by  burglars ;  but  then  the 
time-lock,  being  separate  and  independent  from  it,  cannot  be 
affected  or  disturbed,  because  there  is  no  opening  through  the 
'door  by  which  it  can  be  reached.    It  is,  therefore,  superior  to 
a  lock  which  has  the  time  movement  combined  directly  with 
the  tombination  lock,  both  forming  one  lock,  in  which  case 
^J  violence  to  the  lock-work  disarranges  the  time  movement. 
Another  advantage  of  my  invention  is  the  capability  of  the 
^parate  locks  being  applied  on  different  parts  of  the  safe  or 
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vault  door,  with  respect  to  the  bolt-work,  iDdifferentlj.  The 
bolt-work  on  different  safe  or  yanlt  doors  is  frequently  such 
that  the  time-lock  and  the  combination  or  key  lock  cannot  be 
applied  together ;  but,  in  such  case,  the  time-lock  may  be  at- 
tached at  the  most  convenient  location,  as  no  opening  through 
the  door  is  requisite.  The  time-lock  can  be  applied  with  ease 
and  facility  to  the  doors  of  old  safes  or  vaults  having  the 
combination  or  key  lock  already  thereon,  thus  securing  the 
advantage  of  a  time-lock  and  a  combination  or  key  lock,  with- 
out the  necessity  of  removing  the  old  lock.  I  do  not  claim, 
broadly,  a  time-lock  of  any  peculiar  construction ;  nor  do  I 
claim  two  or  more  combination  locks  combined  with  the  bolt- 
work  of  a  safe  or  vault  door,  as  such  are  old  and  well  known." 
The  third  claim  is  as  follows :  *'  3.  The  combination,  with 
the  bolt-work  of  a  safe  or  vault  door,  of  a  combination  or 
key  lock  controllable  mechanically  from  the  exterior  of  said 
door,  with  a  time-lock  having  a  lock  bolt  or  obstruction  for 
locking  and  unlocking,  controllable  from  the  interior  of  the 
door,  both  of  said  locks  being  arranged  so  as  to  rest  against 
or  connect  with  the  bolt-work,  the  time-lock  being  automat- 
ically unlocked  by  the  operation  of  the  time  movement,  both 
of  said  locks  being  independent  of  each  other,  and  arranged 
to  control  the  locking  and  unlocking  of  the  bolt-work,  bo  that 
said  safe  or  vault  door  cannot  be  opened,  when  locked,  until 
both  of  said  locks  have  been  unlocked,  or  have  released  their 
dogging  action,  to  enable  the  door  to  be  opened,  substantially 
as  described."  The  patentability  and  novelty  of  the  com- 
bination which  is  the  subject  of  the  third  claim,  and  the  va- 
lidity of  that  part  of  the  re-issue,  are  the  questions  in  this  part 
of  the  case.     Infringement  is  not  denied. 

The  history  of  the  art  shows,  in  addition  to  the  state-; 
ments  made  in  the  specification,  that,  prior  to  the  date  of 
the  invention,  two  combination  locks  were  used  to  dog  the 
same  bolt-work ;  that  a  time-lock  upon  the  outer  door,  and  a 
combination  lock  upon  the  inner  door,  of  the  same  safe,  had 
been  used  ;  and  that  upon  the  same  door  a  combination  lock 
and  a  time-lock  had  dogged  different  and  independent  sets  of 
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bolt-work.  Sargent,  however,  was  the  first  to  dog  and  re- 
lease the  same  bolt- work  of  a  door  by  a  time-lock  and  a  com- 
bination lock,  acting  independently  of  each  other,  the  time- 
lock  being  automatically  unlocked  by  the  operation  of  the 
time  movement.  It  is  useless  to  discuss  the  question  of 
novelty,  for  no  anticipation  of  the  combination  which  Sar- 
gent put  upon  one  door  has  been  attempted  to  be  proved. 

The  important  question  in  the  case  is,  whether  the  third 
daim  states  an  invention  which  is  patentable,  or  whether  it 
states  a  combination  of  old  devices  which  is  simply  an  ag- 
gregation, and  produces  no  new  result.  It  is  necessary  to 
ascertain,  in  the  first  place,  the  result,  if  any,  which  Sargent 
accomplished.  Time-locks  had  been  known,  but  were  not 
widely  used.  One"  disadvantage  was,  that  the  owner  of  the 
safe  must  be  present  daring  the  unlocked  period,  or  the  safe 
was  unprotected.  The  use  of  two  doors,  with  a  combination 
lock  upon  one  and  a  time-lock  upon  the  other,  involved  a 
very  heavy  expense.  Combination  locks  were*  extensively 
used  upon  a  single  door,  but  the  "  masked  burglaries,"  which 
began  in  1866,  proved  that  the  knowledge  of  a  combination 
could  be  obtained  from  the  possessor  of  the  key  by  intimida- 
tion or  violence,  and  that,  when  thus  obtained,  the  contents 
of  the  vault  were  open  to  the  burglar.  The  public  became 
alarmed,  and  demanded  a  remedy  for  this  unexpected  in- 
efficiency. Sargent  answered  the  demand,  and  placed  upon 
the  door  a  time-lock  which  dogged  the  bolt-work  and  pro- 
hibited mechanical  opening  till  a  predetermined  hour  in  the 
morning,  and  placed  also  in  connection  with  the  same  bolt- 
work  an  independently  acting  combination  lock,  so  that,  al- 
though the  lock  was  unlocked  during  the  period  when  the 
time-lock  was  in  operation,  the  bolt-work  could  not  be  re- 
tracted, and,  during  the  day,  when  time-locks  were  not  de- 
manded, the  key  lock  securely  guarded  the  safe.  This  new 
device  met  the  wants  of  the  public,  the  "triple  combina- 
tion," as  it  was  termed,  went  largely  into  use,  and  its  effi- 
ciency was  tested  and  demonstrated  on  the  occasion  of  the  at- 
tempted burglary  of  a  bank  in  Great  Barrington.    The  tick 
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of  the  time-lock  proclaimed  to  the  burglars,  who  had  com- 
pelled the  unlocking  of  the  combination  lock,  that  another 
obstacle  must  be  surmounted  before  ihe  door  could  be  opened, 
and  the  scheme  of  robbery  was  abandoned.  Much  of  the 
commercial  success  of  the  Sargent  combination  is  nndoubt- 
ddly  attributable  to  the  fact  that  he  put  into  actual  use  a  time- 
lock  which  was  far  superior  to  its  predecessors,  and  which  had 
the  confidence  of  the  public.  The  result  is,  that,  bj  the  use 
of  both  time  and  combina^on  locking  mechanism  upon  the 
same  bolt-work  of  one  door,  the  expense  of  an  additional 
door  and  of  bolt-work  is  ayoided,  and  both  the  advantages  of 
time-locks  and  of  combination  locks  are  had,  and  the  most 
important  disadvantages  of  each  are  avoided.  The  presence 
of  the  time-lock  supplies  strength  to  the  weakness  of  the 
combination  mechanism,  while  the  use  of  the  combination 
lock  removes  one  of  the  disadvantages  of  the  time-lock. 

The  argument  is  most  strongly  and  skilfully  pressed,  that 
each  of  these  locks  furnishes  its  own  independent  result ; 
that  each  has  its  own  separate  and  independent  grip  upon 
the  bolt ;  that,  although  they  produce  a  combined  result  in 
increased  efficiency,  this  combined  result  arises  merely  from 
bringing  two  old  devices  into  juxtaposition ;  that  each,  device 
works  out  its  own  effect  and  nothing  more ;  that  the  fruit  of 
the  union  is  no  new  result,  but  two  old  results ;  and  that 
there  is,  therefore,  no  combination,  but  simply  an  aggrega- 
tion. If  the  defendant  is  right  in  its  premises,  and  no  dif- 
ferent force  or  effect  or  result  is  produced  from  the  union  of 
the  several  parts  than  from  that  given  by  the  several  parts, 
{BecJcmdorfer  v.  Fdber^  92  U.  /S.,  347,)  and  if  the  combined 
locks  produce  no  other  result  upon  the  bolt  than  the  sum  of 
the  two  old  results,  then  the  defendant's  conclusion  is  cor- 
rect. In  my  opinion,  a  new  result  is  produced  by  the  union. 
The  result  of  all  safe-lock  mechanism  is  capacity  of  the  bolt 
to  resist  violence  under  varied  circumstances  of  danger.  The 
result  of  the  union  of  time-lock  and  combination  mechan- 
ism, when  in  operation  during  the  night  season,  is  not  merely 
the  sum  of    capacity  of    resistance  imparted  by  the  two 
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mecbanismB,  but,  because  each  mechanism  strengthens  the 
weakness  of  the  other,  and,  by  its  positive  advantages,  Jdlls  up 
the  deficiencies  of  the  other,  the  result  is  a  product  of  greater 
efficiency  than  is  fairly  represented  by  the  sum  of  the  two 
results.  The  result  is  not  a  combination  of  two  results,  but 
a  result  from  the  combined  action  of  two  locks  upon  the  bolt- 
work,  each  acting  independently,  but  the  action  of  each  sup- 
plying the  lack  of  the  other.  On  the  other  hand,  during  the 
day-time,  when  the  use  of  a  time- lock  would  be  impossible, 
the  Bafe  is  guarded  by  the  combination  lock,  and  the  time- 
lock  is  called  into  action  only  when  its  activity  is  needed. 
Tiius,  the  expense  of  two  doors,  or  of  two  bolt-works,  is 
avoided,  and  the  patentee  gave  to  the  public  a  safe  door 
guarded  by  a  combination  of  two  different  kinds  of  mech- 
anism. The  system,  as  applied  to  one  door,  was  new,  and 
produced  a  resultant  efficiency  which  is  different  in  kind 
from  the  efficiency  of  either  one  of  the  old  devices  when 
acting  alone. 

The  next  point  in  the  defence  is  lack  of  invention.  This 
is  a  theoretical  defence,  sustained  by  the  opinions  of  able  and 
ingenious  men,  who  had  not  made  safe  locks  when  Sargent 
was  constructing  his  device.  The  facts  in  the  history  of  the 
art,  the  many  and  futile  attempts  to  construct  a  secure  safe 
door,  the  demand  of  the  public  for  security  against  the  en- 
forced surrender  of  a  combination,  the  success  of  Sargent's 
thought  and  experiment,  the  satisfaction  with  which  his 
result  has  been  accepted  by  the  public,  and  the  change 
which  his  work  has  wrought  in  the  art  of  safe  building,  so 
that  this  "  triple  combination  "  is  now  very  extensively  used, 
prove  that  the  opinions  of  able  theorizers  are  at  variance  with 
history. 

It  is  next  urged,  that  the  third  claim  of  the  re-issue  is  void, 
because  it  was  abandoned  by  the  patentee,  upon  the  objection 
of  the  Patent  Office,  when  the  original  application  was  pend- 
ing. In  Sargent's  original  application  he  made  one  broad 
daim.  The  application  was  rejected  by  the  Examiner,  whose 
decision  was  reversed  by  the  Board  of  Examiners.    The  Exam- 
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iner  then  requested  that  a  new  application  be  made,  upon  the 
ground  that  the  case  presented  to  the  Board  was  not  the  same 
case  which  had  been  presented  to  him.  A  new  application 
was  made,  containing  only  the  first  two  claims  of  there-issne. 
Then  followed  a  long  and  earnestly  contested  litigation  in  the 
Patent  Office  between  various  interfering  applicants,  in  which, 
apparently,  both  patentability  and  priority  were  discussed. 
The  Little  application  contains  the  broad  claim,  and  the  Board 
of  Examiners  said,  at  one  stage  of  the  litigation,  whether  this 
question  was  properly  before  them  or  not,  that  this  claim 
was  patentable,  so  that,  when  the  qaestion  came  before  them 
upon  appeal  from  the  decision  of  the  Examiner  against  the 
Sargent  re-issue,  the  Board  say :  "  The  claim  in  controversy 
is  the  same,  in  substance,  as  the  first  claim  of  Little,  whose 
application  was  once  in  interference  with  Sargent,  and  which 
was  admitted  to  be  patentable  by  the  Office  at  the  time  of  the 
declaration  of  the  interference.  The  patentability  of  Little's 
claim  has  once  been  before  us  in  the  aforesaid  interference, 
and,  after  full  argument,  we  concluded  that  his  claim  was 
tenable,  and  held  that  some  one  who  was  first  to  combine 
with  the  bolt- work  on  a  vault  or  safe  door,  key  lock  and  time- 
lock,  acting  independently  of  each  other,  but  jointly  upon 
the  bolt-work,  might  have  a  valid  patent  therefor."  These 
facts  exclude  the  third  claim  from  the  decision,  or  the  dicta, 
in  the  case  oi^Leggett  v.  Avery ^  (101  U.  /&,  256). 

I  do  not  understand  that  the  objection  that  the  re-issue  is 
for  a  different  invention  from  the  original  was  pressed  by 
either  of  the  counsel  for  the  defendant.  It  is  sufficient  to 
say,  that  the  claims  of  the  original  were  for  the  combination 
of  the  third  claim,  provided  with  a  device  whereby  the  bolt- 
work  may  be  retained  in  the  unlocked  position,  for  shutting 
the  door,  and  be  automatically  locked  by  the  time-lock  and 
mechanically  by  the  key  lock  when  the  bolt-work  is  cast. 
The  patentee  had  shown  "  means  whereby,"  but,  if  I  have 
been  correct  thus  far,  the  gist  of  his  invention  consisted,  not 
in  that  device,  but  in  the  triple  combination.  Other  different 
*'  devices  whereby  "  could  be  introduced  by  other  inventors, 
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which  would  destroy  the  value  of  his  patent,  if  it  was  unduly 
limited.  As  said  by  the  Board  of  Examiners,  " '  means  where- 
by,' while  being  essential  to  the  convenient  nse  of  this  combina- 
tion, is  merely  incidental  to  the  main  idea,  and  may  be  varied 
indefinitely  without  departing  from  the  spirit  and  scope  of 
the  applicant's  invention." 

Let  there  be  a  decree  in  the  !N'orwich  Bank  case,  for  an 
injunction  against  infringement  of  the  first  and  seventh 
claims  of  the  Little  re-issue,  and  of  the  third  claim  of  the 
Sargent  re-issue,  and  for  an  accounting ;  and  let  there  be  a 
decree  in  the  New  Haven  Savings  Bank  case,  for  an  injunc- 
tion against  infringement  of  the  first  and  seventh  claims  of 
the  Little  re-issue,  and  for  an  accounting. 

Edmund  Wetmore,  Causten  Browne  and  Oearge  TicJcnor 
Curtis^  for  the  plaintiffs. 

Samuel  A.  Duncan  and  Benjamin  F.  Thurston^  for  the 
defendants. 


ChABLES   £.    SOHMIEDRB  AND  OTHERS 

HmAM  Barney. 

In  this  case  the  plaiotiiFd  had  a  rerdict,  and  the  defendant  obtained  a  new 
trial.  Then  the  defendant  had  a  yerdict,  and  the  plaintiffs  obtained  a  new 
trial.  Then  the  defendant  obtuned  a  yerdict :  Hdd^  that,  under  §  824  of  the 
Reriaed  Statutes,  the  defendant,  on  entering  a  judgment  on  the  last  yerdict, 
W18  entitled  to  three  attorney's  trial  fees  of  $20  each,  one  for  each  triaL 

(Before  Blatcbtosd,  J.,  Southern  IHstrict  of  New  Torlc,  April  2d,  1881.) 

Blatohford,  J.    In  this  case,  a  suit  at  law,  there  were 
three  trials  before  a  jury.    In  the  first  there  was  a  verdict 
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for  the  plaintiffs,  in  the  second  a  verdict  for  the  defendant, 
and  in  the  third  a  verdict  for  the  defendant.  In  taxing  the 
defendant's  costs  after  the  third  verdict,  the  clerk  allowed 
an  attorney's  trial  fee  of  f  20  to  the  defendant  for  each  of 
the  three  trials.  The  plaintiffs  have  appealed  from  sach  al- 
lowance, claiming  that  bnt  one  trial  fee  of  $20  should  be 
allowed.  The  provision  of  the  statute,  (Eev.  Stat.  U.  &, 
§  824,)  is,  that  the  compensation  to  be  taxed  and  allowed  to 
an  attorney,  "  on  a  trial  before  a  jnry  "  in  a  civil  case,  shall 
be  "a  docket  fee  of  twenty  dollars."  There  have  been 
three  trials  before  a  jury  in  this  case.  It  has  required  such 
three  trials  to  enable  the  defendant  to  secure  the  present  re- 
sult. The  plaintiffs  had  the  first  verdict,  and  the  defendant 
obtained  a  new  trial.  The  defendant  had  the  second  verdict, 
but  the  plaintiffs  obtained  a  new  trial.  Each  of  the  three 
trials  was  a  complete  trial.  A  trial  is  not  deprived  of  its 
character  as  a  trial  in  fact  because  the  verdict  is  set  aside  and 
a  new  trial  is  granted.  The  very  granting  of  a  new  trial  im- 
plies that  the  proceeding  which  resulted  in  the  prior  verdict 
was  a  trial.  The  docket  fee  is  allowed  for  "  a  trial."  Each 
trial  is  a  trial,  and  a  docket  fee  of  $20  for  each  trial  is  al- 
lowable now,  although  the  verdict  at  the  first  trial  was  for  the 
plaintiffs,  and  although  the  first  verdict  for  the  defendant 
was  set  aside.  The  present  verdict  for  the  defendant  gives 
him  a  right  to  now  tax  in  his  favor  the  three  docket  fees. 
The  practice  in  the  State  Courts  of  New  York  is  to  the 
same  effect.  {Uamilton  v.  Butler^  4  J?oJ.,  654 ;  Spring  v. 
i?ay,  44  How.  Pr.  Rep.y  390 ;  Bowell  v.  Van  Siclen^  8  Uun^ 
524.) 

Ahrwn  W.  OrUwold^  for  the  plaintiffs. 

Thomas   Greenwood y  {Assistant  District  Attorney,)  for 
the  defendant. 
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Iba  De  Yeb  Wasneb 

vs. 

EoTAL  M.  Babseit  akd  Theodobe  S.  Bassett.    In  Equity. 

On  a  patent  iasned  in  187 7,  the  plaintiff  obtained  a  preliminary  injunction,  on 
aiBdaTits,  in  Michigan,  against  an  iniringer,  which  was  confirmed,  on  a  re- 
hearing c«f  the  motion.  A  settlement  was  afterwards  made,  and  a  consent 
decree  was  entered  against  the  defendant:  Seld,  that  this  was  not  snch  an 
adjndication  npon  the  patent  as  should  lay  the  foundation  for  a  preliminary 
bjunction  in  another  Qircuit. 

Notwithstanding  alleged  acquiescence  in  the  validity  of  the  patent,  for  three 
years,  shown  by  the  number  of  the  patented  articles  sold  by  the  patentee 
daring  that  time,  and  the  absence  of  all  infringements  except  such  as  were 
abandoned  by  agreement,  an  injunction  was  refused  unti^  after  final  hearing. 

(Before  SmncAN,  J.,  Connecticut,  April  6th,  1881.) 

SmPHAN,  J.  This  is  a  motion  for  a  preliminary  injunc- 
tion to  restrain  the  defendants  from  the  alleged  infringement 
of  two  letters  patent,  each  issued  to  the  plaintiff,  for  an  im- 
provement in  corsets.  The  first  patent  was  issued  April 
10th,  1877,  was  surrendered,  and  was  re-issued  March  5th, 
1878,  heing  No.  8,114.  The  other  patent  was  issued  Decem- 
ber 4th,  1877,  and  is  No.  197,913.  No  adjudication  has  been 
had  in  regard  to  re-issue  No.  8,114,  and  such  an  exhibit  was 
shown  upon  the  hearing  that  the  plaintiff  did  not  ask  for  a 
preliminary  injunction  under  this  patent. 

On  or  about  December  29th,  1879,  the  plaintiff  filed  his 
biJl  of  complaint  in  the  United  States  Circuit  Court  for  the 
Eastern  District  of  Michigan,  against  the  Detroit  Skirt  and 
Corset  Company,  alleging  the  infringement  of  both  patents. 
About  January  lOth,  1880,  a  motion  for  preliminary  injunc- 
tion was  tried,  and,  after  a  hearing,  a  temporary  injunction 
was  granted,  to  restrain  the  defendants  from  the  infringe- 
ment of  No.  197,918.  A  re-hearing  was  allowed,  on  motion 
of  the  defendants,  and  the  injunction  was  again  ordered  to 
Vol.  XrX.— 10 


146  CONNECTICUT, 


Warner  v.  Bassett 


issue.  A  settlement  was  afterwards  made,  and  a  consent  de- 
cree was  entered  against  the  defendants.  This  is  not  such  an 
adjudication  upon  the  patent,  as,  in  mj  opinion,  should  lay 
the  foundation  for  a  preliminary  injunction  in  another  Circuit. 
It  was  a  hearing  upon  affidavits,  and,  although  the  learned 
Court  came  to  a  deliberate  conclusion,  which  was  adhered  to 
npon  re-examination,  the  adjudication  is  not  equivalent  to  one 
rendered  upon  final  hearing. 

The  principal  reliance  of  the  plaintiff  for  an  injunction  is 
npon  the  acquiescence  of  the  public  in  the  validity  of  the 
patent.  It  has  been  in  existence  about  three  years,  and,  dnr- 
ing  that  time,  the  patentee  says  that  he  has  sold  over  600,000 
pairs  of  corsets  made  in  conformity  with  the  patent's  descrip- 
tion of  the  invention,  and  that  no  infringements  have  taken 
place  except  such  as  have  been  abandoned  by  agreement. 
The  life  of  the  patent  has  not  been  long,  bnt  the  sales  have 
certainly  been  very  large,  and  Indicate  that  the  article  is  very 
popular,  and  it  seems  that  its  snccess  would  naturally  have  in- 
vited imitation.  But,  in  the  absence  of  an  adjudication  made 
after  fnll  investigation  of  the  art,  and  final  hearing,  I  am 
very  loth  to  grant  an  injunction,  because,  although  this  patent 
may  have  heretofore  been  respected,  out  of  the  multitude  of 
different  styles  of  corsets  which  have  been  worn,  it  would  be 
not  unlikely  that  it  should  hereafter  be  ascertained  that  some 
manufacturer  had  made  and  sold  a  style  which  anticipated  the 
patented  article.  It  would  be,  in  my  opinion,  an  unwise  ex- 
ercise of  authority  to  issue  a  temporary  injunction  in  this 
case.    The  motion  is  denied. 


Munson  <Sk  PhUippj  for  the  plaintiff. 
Wooster  d  Torrance^  for  the  defendants. 
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Edwabd  N.  Stanley 

vs. 

The  Board  of  Supebyibors  of  Albany  County. 

An  action  to  enforce  a  right  conferred  by  §  6,219  of  the  Revised  Statutes,  re- 
garding the  taxation  of  property  in  the  shares  of  national  banking  associ- 
ations, is  a  Bait  arising  "  ander  the  laws  of  the  United  Suites,"  within  the 
meaninar  of  the  Act  of  March  3d,  1875,  (18  U.  5.  Slat,  at  Large,  470,)  and 
tbos  within  the  jurisdiction  of  a  Circnit  Court  of  the  United  States,  although 
the  assignors  of  the  plaintiff,  as  to  the  right  of  action,  are  citizens  of  the 
ssme  State  with  the  defendant. 

(Before  Wallaob,  J.,  Northern  District  of  New  York,  April  7th,  1881.) 

Wallace,  J.  The  Conrt  has  jurisdiction  of  this  action, 
notwithstanding  the  plaintifiPs  assignors  are  citizens  of  this 
State,  because  this  is  a  suit  arising  ^'  under  the  laws  of  the 
United  States  "  within  the  meaning  of  the  A.ct  of  Congress  of 
March  3d,  1876,  (IS  U.  8.  Stat,  at  Zarge,  470,)  respecting  the 
jurisdiction  of  Circuit  Courts.  The  action  is  to  enforce  a 
right  conferred  upon  the  plaintiff  and  his  assignors  hj  section 
5,S19  of  the  Revised  Statutes  of  the  United  States  regarding 
the  taxation  of  property  in  the  shares  of  national  banking  as- 
sociations. As  was  said  by  Chief  Justice  Marshall,  a  case 
"may  truly  be  said  to  arise  under  the  Constitution  or  a  law  of 
the  United  States  whenever  its  correct  decision  depends  on 
the  construction  of  either,"  {Cohens  v.  Virginia^  6  Wheat.^ 
879.)  or  where  the  title  or  right  set  up  by  the  party  may  be 
defeated  by  one  construction  of  the  Constitution  or  law  of  the 
United  States,  and  sustained  by  the  opposite  construction. 
{OAom  V.  Bank  of  U.  S.,  9  Wheat.j  822.)  The  right  of  the 
plaintiff  depends  upon  the  construction  of  §  5,219.  If  that 
section  is  meant  to  interdict  such  an  assessment  as  that  of 
which  the  plaintiff  complains,  his  right  is  sustained  by  a  con- 
struction to  such  effect,  and  will  be  defeated  by  the  opposite 
constraction. 
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The  Act  of  1875  employs  the  identical  phraseology  by 
which  the  Oonstitntion  defines  the  grant  of  judicial  power 
which  Congress  may  confer  npon  the  inferior  Federal  Conrts, 
and,  I  cannot  donbt,  is  intended  to  confer  the  grant  to  the  foil 
extent  authorized  by  the  Oonstitntion. 

Judgment  is  ordered  for  the  plaintiff. 
Matthew  Hale^  for  the  plaintiff. 
R.  W.  Peohham^  for  the  defendant. 


Rensselaer  £napp 

vs. 

Edward  Jotjbert  and  Hiler  Whtte.    In  Equttt. 

A  patentee  baviDg  been  the  first  to  introduce  a  apring  whieh  completely  sup- 
plements the  elasticity  of  a  backboard  in  a  backboard  wagon,  by  being  rigidly 
connected  with  the  backboard  at  the  centre,  bat  free  at  the  ends  to  respond 
to  the  movements  at  the  centre,  he  is  to  be  protected  not  only  in  the  particu- 
lar devices  he  employs  for  the  purpose,  but  against  all  other  devices  whieh 
are  the  mechanical  equivalents  for  his  devices. 

(Before  Wallaok,  J.,  Northern  District  of  New  York,  April  7tb,  1881.) 

Wallace,  J.  I  am  of  opinion  that  the  defendants^  back- 
board wagon,  manufactured  under  their  patent  of  Jannaiy  27th, 
1880,  is  an  infringement  of  the  compkinaut's  patent  of  Sep- 
tember 29th,  1874.  The  subject  of  the  complainant's  patent  is 
an  improvement  in  buckboard  wagons,  whereby  a  sustaining 
spring  or  springs  are  employed  to  supplement  the  functions  of 
the  buckboard,  bracing  it  at  its  centre  of  pressure,  and  yield- 
ing with  it  at  its  ends,  in  response  to  the  pressure  at  the  cen- 
tre.   Shortly  prior  to  the  complainant's  invention,  Geoige  £. 
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Norris  introdnced  a  central  supporting  spring  in  theconstmc* 
tion  of  springTboard  wagons,  and  obtained  a  patent  for  his 
improvement  September  8th,  1874.  His  device  was  a  0 
shaped  spring,  to  the  ends  of  which  longitudinally  connecting 
brass  rods  were  attached,  which  extended  the  whole  length  of 
the  spring-board,  and  were  fastened  at  one  end  in  the  hind 
axle  of  the  wagon,  and  at  the  other  to  the  head  block  in 
front,  bj  nuts  which  rendered  the  brace  rods  adjustable, 
when  it  might  be  desirable  to  regnlate  the  tension  of  the 
spring.  The  spring-board,  at  its  centre,  rested  upon  the  steel 
spring,  so  that  the  spring  formed  a  support  for  the  board  and 
measurablj  strengthened  and  steadied  it. 

The  complainant's  improvement  presents  a  radical  de- 
parture from  that  of  Norris,  in  that  his  spring  is  rigidlj  fas- 
tened to  the  spring-board  at  the  centre,  while  the  ends  are 
allowed  free  play  to  elongate  or  retract  in  response  to  pressure 
at  the  centre.  His  specification  describes  a  curved  metallic 
spring  of  such  length  that  when  it  is  rigidly  secured  at  the 
middle  of  its  length  to  a  batten  crossing  the  buckboard  at  its 
centre,  or  to  the  buckboard  itself  at  its  centre,  the  ends  ex- 
tend nearly  to  the  ends  of  the  buckboard.  The  ends  of  the 
spring  are  provided  with  a  hook,  which  is  received  in  a  swing- 
ing link,  which  is  secured  to  the  buckboard  by  a  hook  or 
stapla  Thus,  the  ends  of  the  spring  are  free  to  expand  or 
retract  according  to  the  movement  of  the  buckboard  at  the 
centre,  and  while,  in  Norris'  construction,  the  spring  and 
spring-board  are  independent  of  each  other,  in  the  complain- 
ant's they  constitute  practically  a  single  device  for  the  purpose 
of  regulating  the  elasticity  of  the  wagon. 

The  defendants  have  appropriated  the  complainant^s 
improvement,  unless  they  have  dispensed  with  that  element 
of  his  combination  which  consists  of  the  device  for  holding 
the  ends  of  the  spring.  The  complainant  claims  the  com- 
bination of  the  sustaining  springs,  the  hooks,  and  the  buck- 
board.  He  does  not  claim  the  swinging  links,  and  it  is 
evident,  from  bis  specification,  that  this  part  of  the  device  is 
not  essential,  but  that  the  ends  of  the  springs  can  rest  as  well 
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directly  in  the  hook  or  staple  as  in  the  link,  and  perform  the 
fnnctionB  assigned  to  them,  of  elongating  or  retracting  with 
the  pressure  at  the  centre.  The  defendants'  spring  rests,  at 
each  end,  in  a  metal  plate,  called  a  keeper,  which  is  fastened 
to  the  bnckboard,  and  holds  the  end  of  the  spring  in  its  place, 
but  permits  it  to  play  back  and  forward.  It  performs  the 
same  function  as  the  complainant's  hook.  It  performs  this 
fnnction  in  the  same  way  as  the  complainant's,  because  it  is 
located  at  the  same  place  and  controls  the  end  of  the  spring 
in  the  same  manner  as  the  complainant's  device.  It  can  be 
called  a  hook  just  as  appropriately  as  the  complainant's  device 
can  be  called  a  hook.     Neither  of  them  are  technically  hooks. 

If  the  complainant  had  not  been  the  first  to  introduce  a 
spring  which  completely  supplements  the  elasticity  of  the 
bnckboard,  at  all  parts  of  the  bnckboard,  by  being  rigidly 
connected  with  the  bnckboard  at  the  centre,  but  free  at  the 
ends  to  respond  to  the  movements  at  the  centre,  it  would  be 
the  dnty  of  the  Court  to  scan  more  critically  the  devices  he 
has  employed  to  accomplish  this  result.  If  others  before  him 
had  located  the  spring  as  he  has,  but  had  used  other  devices 
for  controlling  its  action  at  the  ends,  it  wonld  be  necessary 
to  mark  the  precise  point  of  departure  between  his  devices 
and  theirs.  But,  as  he  was  the  first  to  employ  it  for  the 
peculiar  fnnction  it  performs,  he  is  to  be  protected  not  only 
in  the  particular  devices  which  he  employs  for  this  pnrpose 
bnt  against  all  other  devices  which  are  the  mechanical  equiv- 
alents for  his. 

I  cannot  but  believe  that  the  complainant  was  the  anthor 
of  an  improvement  of  essential  merit  in  buckboard  wagons, 
and  that  the  defendants  have  substantially  appropriated  his 
invention. 

A  decree  is  ordered  adjudging  infringement  of  both  claims 
of  the  complainant's  patent  and  for  an  injunction  and  ac- 
counting, with  costs. 

jK  F.  BuUard,  for  the  plaintiffl 

Hughes  &  Northrupy  for  the  defendants. 
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Gbobgb  D.  Ltjnt  and  OTHBES 

VS. 

The  Boston  Mabinb  Insubanoe  C!oicpant. 

The  defendant  insured  the  plaintiff,  on  a  cargo  on  board  a  yeseel,  at  and  from 
Tarmonth,  Noya  Scotia,  to  New  York  city.  At  the  time  of  the  insarance 
the  yeseel  was  at  Shelbnrne,  to  which  port  she  had  put  in,  leaking.  A  ear- 
Tey  at  Shelbome  pronoaneed  her  nnseaworthy.  An  existing  insurance  on  the 
etrgo  was  cancelled,  and  the  defendant  was  applied  to  to  insure  it  Insnr- 
iDce  on  it  from  Shelbume  was  refased,  but  the  defendant  agreed  to  insure  it 
from  Tarmouth,  to  which  port  the  yessel  was  to  proceed  from  Shelbume.  A 
promisBory  representation  was  made  orally,  and  in  the  application  for  insur- 
tnce,  that  the  yessel  was  "to  be  repaired  at  Tarmouth."  On  her  arriyal  at 
Tarmonthy  it  was  found,  by  a  new  suryey,  that  do  repairs  were  required,  and 
none  were  made.  In  a  suit  to  recoyer  for  a  loss,  the  Court  ruled,  that  if, 
▼ben  the  ressel  arriyed  at  Tarmouth,  she  was  examined,  and  it  was  found 
that  DO  repairs  were  needed,  and  none  were  in  fact  necessary,  but  she  waa 
leaworihy  for  the  voyage,  there  was  no  failure  to  comply  with  the  repre- 
wntation :     Meld,  that  the  ruling  was  correct. 

The  Court  also  ruled  that  the  burden  of  proof  was  on  the  defendant  to  establish 
the  unseaworthiness  of  the  yessel:  Held,  that  this  was  erroneous,  because, 
on  proof  of  the  representation,  and  of  the  failure  to  repair  at  Tarmouth,  it 
deyoWed  on  the  plaintiff  to  excuse  the  non-compliance  with  the  represent*- 
tbo. 

(Before  Wallace  J.,  Southern  District  of  New  Tork,  April  8th,  1881.) 

Wallace,  J.  The  plaintiffB  having  obtained  a  verdict, 
the  defendant  now  moves  for  a  new  trial,  alleging  error  in  the 
rolings  of  the  Court  on  the  trial.  The  action  is  on  a  contract 
for  marine  insurance,  evidenced  by  a  certificate,  whereby  the 
defendant  undertook  to  insure  the  plaintiffs  for  $3,000,  on  a 
cargo  of  potatoes,  on  board  the  schooner  Lacon,  "  at  and  from 
Yarmouth,  (Nova  Scotia,)  to  New  York  city.''  At  the  time 
the  insurance  was  effected  the  vessel  was  at  Shelburne,  to 
which  port  she  had  put  in,  leaking  and  in  distress.  A  survey 
was  ordered  at  that  port  and  the  vessel  was  pronounced  un- 
aeaworthy.    By  an  arrangement  between  underwriters  who 
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had  insured  the  cargo  and  the  plaintiffs,  the  insurance  was 
cancelled  and  the  plaintiffs  were  paid  $2,000.  They  there- 
upon applied  for  new  insurance  to  agents  of  the  defendant 
The  defendant's  agents  refused  to  insure  the  cargo  from  Shel- 
burne,  but  agreed  to  insure  from  Yarmouth,  to  which  port 
the  vessel  was  to  proceed  from  Shelbume.  The  action  was 
defended  upon  the  theory  that  the  plaintiffs  represented  that 
the  vessel  should  be  repaired  at  Yarmouth  and  no  repairs 
were  made ;  also  upon  the  ground  of  concealment  and  of  un- 
seaworthiness. 

It  was  not  claimed  upon  the  trial  that  there  was  a  war- 
ranty in  reference  to  the  repairs,  but  that  there  was  a  prom- 
issory representation  made  orally,  and  in  the  application  for 
insurance,  that  the  vessel  was  "  to  be  repaired  at  Yarmouth." 
Evidence  was  given  by  the  plaintiffs,  that,  upon  the  vessel's 
arrival  at  Yarmouth,  a  new  survey  was  had,  and  it  was  found, 
upon  examination,  that  no  repairs  were  required.  The  Court 
ruled,  that  the  defence  of  concealment  could  not  be  predicated 
upon  the  failure  of  the  plaintiffs  to  disclose  the  fact  of  a  sur- 
vey at  Shelbume,  or  the  cancellation  of  the  previous  insur- 
ance, because  the  law  implied  a  warranty  of  seaworthiness, 
and  the  underwriter  is  presumed  to  rely  upon  the  warranty, 
and  the  applicant  for  insurance  need  not  proffer  any  dis- 
closures to  the  prejudice  of  the  ship's  seaworthiness;  and 
ruled  that  the  cancellation  of  the  outstanding  insurance  was 
a  fact  extrinsic  to  the  risk.  The  correctness  of  this  ruling  is 
not  contested  on  the  present  motion.  The  Court  also  ruled,* 
that  if,  when  the  ship  arrived  at  Yarmouth  and  was  examined, 
it  was  found  no  repairs  were  needed,  and  no  repairs  were  in 
fact  necessary,  but  the  vessel  was  in  a  seaworthy  condition  for 
her  voyage,  the  defendant  could  not  prevail  upon  the  defence 
of  a  non-compliance  with  the  representation ;  that  the  fair 
construction  of  the  representation,  assuming  it  not  to  have 
been  the  statement  of  an  expectation  but  a  promissory  repre- 
sentation, was,  that  the  vessel  was  to  be  put  in  a  seaworthy 
condition  at  Yarmouth  for  her  voyage,  before  the  commence- 
ment of  the  risk,  and  that,  if,  when  she  left  Yarmouth,  she 
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was  in  that  condition,  the  representation  was  satisfied.  To 
this  ruling  there  was  an  exception,  which  is  now  insisted  on. 

There  was  no  conflict  *bf  testimony  as  to  the  terms  of  the 
representation  and  no  evidence  of  nsage  respecting  the  mean- 
ing of  the  language  nsed.  It  was,  therefore,  the  duty  of  the 
Gonrt  to  decide,  as  a  matter  of  legal  constmction,  what  was 
the  force  and  effect  of  the  representation.  The  representation 
was,  that  the  vessel  was  "  to  be  repaired,"  without  specifying 
the  character  or  extent  of  the  repairs.  Nothing  had  been 
stated  between  the  parties  as  to  what  repairs  shonld  be  made. 
In  the  negotiations  there  had  been  nothing  mentioned  regard- 
ing the  condition  of  the  ship,  except  that  she  had  put  into 
Shelbnme,  in  distress  and  leaking.  If  the  particulars  of  her 
mishap  bad  been  further  specified,  this  circumstance  might 
Iiaye  qualified  and  characterized  the  meaning  of  the  language 
used.  The  insurers  were  informed,  in  substance,  that  the 
vessel  was  not  in  a  seaworthy  condition.  This  information 
having  been  given,  the  insurers  could  not  rely  upon  the  im- 
plied warranty  of  seaworthiness,  and  insisted  on  an  assurance 
that  she  would  be  repaired  at  Yarmouth,  where  the  risk  was 
to  commence.  The  plaintiffs  were  not  the  owners  of  the 
vessel,  and  could  not  be  expected  to  have  any  voice  in  repair- 
ing her  beyond  the  immediate  necessities  of  the  situation. 
Under  these  circumstances,  the  inference  seems  almost  irre- 
fiistible,  that  such  repairs  were  contemplated  as  would  render 
her  seaworthy  for  the  voyage  and  when  the  insurance  should 
take  effect,  and  that  any  other  repairs  were  a  matter  of  in- 
difference to  the  parties. 

I  do  not  understand  it  to  be  contended,  that,  if  the  repre- 
sentation was  properly  construed,  it  was  error  to  rule  that 
there  was  not  a  breach  of  the  representation ;  but,  if  this  is 
contended,  I  think  the  defendant  cannot  maintain  its  conten- 
tion. It  is  not  necessary  to  refer  to  the  strict  rules  which  re- 
quire a  warranty  to  be  fulfilled.  As  to  representations  more 
liberal  rules  obtain.  In  De  Hahn  v.  Hartly,  (1  T.  R.,  o43,) 
Lord  Mansfield  said :  "  A  representation  may  be  equitably 
and  substantially  answered,  but  a  warranty  must  be  strictly 
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complied  with. "  The  two  cases  most  frequently  referred  to 
in  illufitration  of  the  role  are  SuoJcley  v.  Ddafield^  (2  CaineSy 
222),  and  Pawson  v.  WaUon^  (1  C&wp.^  786).  In  Suckley  t. 
Delafieldy  where  the  representation  was  that  the  ship  would 
sail  '^  in  a  few  days  for  the  West  Indies,  in  ballast,"  it  was 
held  to  mean  that  the  vessel  would  not  be  exposed  to  the  sea 
perils  attending  a  loaded  ship,  and  that  there  was  a  substantial 
performance,  although  the  master  secretly  conveyed  into  the 
ship  and  transported  a  small  quantity  of  merchandise.  In 
Pawaon  y.  Watson,  the  representation  was  that  the  ship  was 
to  sail  with  twelve  guns  and  twenty  men.  She  sailed  with 
ten  guns  and  six  swivels,  and  with  sixteen  men  and  seven 
boys.  It  was  held,  that,  as  the  representation  had  not  been 
departed  from  fraudulently,  nor  in  a  manner  detrimental  to 
the  underwriter,  the  policy  was  in  force.  The  elementary 
writers  are  unanimous  to  the  effect,  that  it  is  sufficient  if 
promissory  representations  are  substantially  complied  with. 
Mr.  Amould  states  the  doctrine  thus :  "  Where,  however, 
it  appears  reasonable  to  conclude,  from  the  whole  circum- 
stances of  the  case,  that  the  failure  to  comply  with  the  strict 
terms  of  the  representation  has  not  substantially  altered  the 
nature  of  the  risk,  as  described  in  the  policy,  such  non-com- 
pliance will  not  discharge  the  underwriter's  contract."  (1  Ar^ 
nould  on  Marine  Ins.y  4cth  London  ed.,  499.)  If  it  were 
represented  that  a  vessel  should  sail  with  convoy  or  a  certain 
armament,  and  peace  be  proclaimed  before  the  voyage  com- 
menced, it  would  be  manifestly  unreasonable  to  exact  the 
performance  of  this  representation  as  a  condition  of  the  under- 
writer's liability.  {Duer  on  Pepresentationa^  89.)  In  Puer 
on  In8.j  vol.  2,  p.  702,  Lecture  14,  §  36,  it  is  stated :  "  There 
exists,  however,  in  regard  to  representations,  this  necessaiy 
exception ;  when  they  cease  to  be  material  before  the  risb 
commence,  by  an  entire  alteration  in  the  state  of  things  that 
alone  led  to  their  being  made,  and  from  which  alone  they  de- 
rived their  value,  a  compliance  with  their  terms  is  no  longer 
requisite."  In  the  present  case,  it  is  to  be  assumed  that  the 
jury  found,  that,  after  an  examination  at  Yarmouth,  it  was 
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evident  do  repairs  were  needed  and  the  vessel  was  in  a  fit 
condition  to  proceed  npon  her  voyage.  This  being  so,  it 
would  seem  too  plain  to  donbt  that  neither  the  interests  of 
the  insurers  nor  the  fair  purport  of  the  promise  required  that 
to  be  done  by  the  plaintiffs  which  would  have  been  super- 
fluous and  futile. 

It  is  also  contended,  that  the  Court  erred  in  instructing 
the  jury  that  the  burden  of  proof  was  upon  the  defendant, 
to  establish  the  unseaworthiness  of  the  vessel.  If  this  in- 
Btruction  had  been  limited  to  that  branch  of  the  defence 
which  was  predicated  upon  a  breach  of  the  implied  warranty 
of  seaworthiness,  I  shonld  be  disposed  to  adhere  to  it  now  as 
correct.  It  is  everywhere  conceded,  that,  in  every  policy  of 
insurance  on  a  vessel,  there  is  an  implied  warranty  that  the 
vessel  is  seaworthy ;  but  many  of  the  authorities  declare  that 
this  warranty  is  a  condition  precedent  to  the  obligation  of 
insurance ;  and,  as  the  general  rule  is  undoubted,  that  the 
performance  of  a  condition  precedent  must  be  pleaded  and 
proved,  whenever  it  enters  into  the  cause  of  action,  the  ap- 
phcation  of  that  rule  to  actions  for  marine  insurance  seems 
consistent  and  has,  therefore,  been  enforced.  On  the  other 
hand,  it  would  seem  to  be  the  reasonable  presumption  of  fact, 
that  a  ship  is  seaworthy,  in  the  absence  of  any  circumstances 
indicating  the  contrary ;  and,  as  it  is  quite  unnecessary  to 
make  proof  of  facts  which  will  be  assumed  to  exist  in  the  ab- 
Bence  of  proof,  it  has  been  held,  in  many  cases,  that  the  onus 
of  proving  unseaworthiness  is  on  the  party  that  alleges  it. 
Out  of  this  conflict  of  opinion  the  commentators  have  de- 
duced still  another  rule,  which  has  been  approved  by  high 
authority  but  never  adjudged  when  necessarily  under  con- 
sideration in  the  particular  case.  Mr.  Justice  Duer,  in  Moses 
V.  Sun  Mutual  Insurance  Co.^  (1  Duer^  176,)  says,  that  the 
true  rule  deducible  from  a  full  comparison  of  the  cases 
appears  to  be  that  stated  by  Mr.  Amould,  (2  Ammdd  on  Ins.y 
§  447,  p.  1345 :)  "  The  assured  is  bound  to  aver  and  prove 
that  the  ship  was  seaworthy  when  the  risks  commenced,  but 
the  proof  to  be  given  by  him  in  the  first  instance  need  not 
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be  particular  and  full.  Although  slight  and  general,  if  not 
contradicted,  it  is  deemed  sufficient,  and,  when  given,  it  shifts 
the  burden  upon  the  underwriter."  Mr.  Phillips,  after  stat- 
ing that  seaworthiness  is  said  to  be  presumed  in  divers  cases, 
says :  "  Whether,  however,  it  is  to  be  proved  in  the  first 
instance  by  the  assured,  or  is  presumed,  is  usually  of  very 
little  practical  importance,  since  the  proof  required  in  such 
case  is  necessarily  only  of  a  general  character  and  may  ordi- 
narily be  readily  had.''  (1  PhWAp%  on  In%.^  %  724.)  In  the 
present  case,  where  the  testimony  left  the  fact  in  grave  doubt, 
the  unsatisfactory  character  of  this  middle  view  is  well  illus- 
trated. The  burden  was  on  the  one  side  or  the  other  to  over- 
come a  presumption  either  of  law  or  of  fact,  and  the  Court 
was  required  to  decide  where  the  burden  rested,  and,  in  a 
doubtful  case  b'ke  this,  the  ruling  might  well  be  decisive  with 
the  jury.  If  the  onus  is  shifted  from  the  plaintiff  to  the 
defendant,  when  the  former  has  given  "  slight  and  general " 
proof  of  seaworthiness,  it  would  seem  to  be  shifted  back 
again  when  the  latter  had  given  proof  which  is  more  cogent ; 
and  thus  the  Court  would  be  required  to  determine  a  question 
of  fact  upon  conflicting  evidence,  before  instructing  the  jury 
upon  a  question  of  law.  It  is  a  safer  rule,  because  capable  of 
a  more  certain  application,  to  hold  that  one  party  or  the  other 
has  the  onus  of  proof. 

There  are  two  cases  in  the  Federal  Courts  which  are  en- 
titled to  great  consideration,  because  of  the  learning  and 
eminence  of  the  judges  before  whom  they  were  tried,  where 
the  question  was  directly  considered  and  instructions  to  the 
jury  were  delivered ;  but,  unfortunately,  they  are  in  direct 
antagonism.  Mr.  Justice  Story,  in  Tidmarsh  v.  Wash.  Ins. 
Co.^  (4  Mason^  440,)  instructed  the  jury  that  the  burden  of 
proof  to  establish  seaworthiness  was  upon  the  assured,  while 
Mr.  Justice  Curtis,  sitting  in  the  same  Circuit,  in  the  later 
case  of  BuUard  v.  Eoger  Williams  Ins.Co.,  (1  OuHis^C.  C.  i?., 
148,)  instructed  the  jury  that  the  burden  of  proof  was  upon 
the  insurer.  The  English  cases  favor  the  conclusion  that 
seaworthiness  is  assumed  as  a  fact,  in  the  absence  of  counter- 
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yaflin^  facts^  and,  therefore,  that  the  aBBured  is  entitled  to  the 
benefit  of  the  preBnmption,  (  Watson  v.  Clark^  1  Dow^  336 ; 
Parker  v.  Potta^  3  Dow^  23 ;)  and,  in  the  recent  case  of 
Pickup  V.  Thames  Ine.  Co.y  decided  by  the  Court  of 
Appeal,  in  1878,  (Z.  JR,,  8  Q.  B.  Div.,  694,)  all  the  judges 
agree,  that  the  presumption  of  law  is  prima  fads  in  favor  of 
seaworthiness  and  the  burden  of  proof  to  the  contrary  is  on 
the  insurer.  That  was  an  action  on  a  policy,  and  it  was 
proved  on  the  trial,  that  the  vessel  put  back  from  inability  to 
proceed,  eleven  days  after  she  started  on  her  voyage.  The 
judge  directed  the  jury  that  this  circumstance  was  sufficient 
to  shift  the  onus  of  proof  from  the  underwriter  and  make  it 
incumbent  on  the  assured  to  prove  that  the  unseaworthiness 
arose  from  causes  occurring  subsequently  to  setting  sail.  This 
was  held  to  be  error,  all  the  judges  agreeing  that  the  pre- 
Bomption  isj77*t972aya{^^  in  favor  of  seaworthiness,  and  that 
the  burden  of  proof  to  show  the  contrary  is  upon  the  insurer. 
The  same  conclusion  is  sanctioned  by  the  weight  of  authority 
in  our  own  Courts.  {Taylor  v.  Lowell^  3  Mass.,  347  ;  Pad- 
dock V.  Pranklin  Ins.  Co.,  11  Pick.j  227 ;  Myers  v.  Oirard 
Ins.  Co.y  26  Penn.,  192 ;  Snethen  v.  Memphis  Ins.  Co.^  3  La. 
-Ann.,  474.) 

In  the  present  case,  however,  the  jury  were  instructed 
that  the  burden  of  proof  was  upon  the  defendant,  to  show 
unseaworthiness.  When  it  appeared  that  the  plaintiffs  had 
represented  that  the  vessel  should  be  repaired  at  Yarmouth 
and  no  repairs  had  in  fact  been  made,  it  then  appeared  there 
had  not  been  a  compliance  with  the  representation,  and  it 
then  devolved  upon  the  plaintiffs  to  excuse  their  non-compli- 
ance. This  they  attempted  to  do  by  proof  that  the  vessel  was 
seaworthy  and  needed  no  repairs.  The  plaintiffs  held  the 
affirmative  as  to  this.  The  instruction  imposed  the  affirm- 
ative upon  the  defendant.  The  manifest  tendency  of  the 
instraction  was  to  mislead  the  jury.  Had  my  attention  been 
specifically  directed  on  the  trial  to  the  point  now  made,  the 
instruction  would  have  been  limited  to  the  issue  arising  upon 
the  implied  warranty  of  seaworthiness.    As  it  was,  a  broad 
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exception  was  taken  to  the  instruction,  which  would  probably 
be  unavailing  upon  a  bill  of  exceptions,  for  failure  to  specify 
the  precise  point  of  objection.  But,  on  a  motion  for  a  new 
trial,  and  when  the  misdirection  may  very  possiblj  have  had 
a  material  influence  upon  the  result,  a  technical  criticism  of 
the  exception  is  out  of  place. 

The  motion  for  a  new  trial  is  granted. 

Wdoame  H.  Beebe^  for  the  plaintiffs. 

Mio8  N.  Taft^  for  the  defendant. 


John  MoKesson  and  Daniel  C.  Bobbins 
John  Cabnbigk.     In  EQuirr. 

Claim  2  of  the  letters  patent  granted  to  Pierre  Oauhap^,  January  8d.  1 871,  for 
an  "  ImproyemeDt  in  pill  machiDes,"  namely,  "  The  combination  of  the  molds 
A  with  the  comb-bar  B,  substantially  as  and  for  the  purpose  set  forth,"  is 
yaUd. 

The  inyeotion  ooyered  by  that  claim  explained. 

That  claim  coyers  a  combination  and  not  merely  an  aggregation  of  parts. 

An  immaterial  error  in  the  language  of  the  specificatiim  disregarded. 

The  question  of  the  infringement  of  claim  2  considered. 

(Before  Blatohfoed,  J.,  Southern  District  of  New  York,  April  8th,  1881.) 

Blatohfobd,  J.  This  suit  is  brought  on  letters  patent 
granted  to  Pierre  Cauhap^,  January  8d,  1871,  for  an  "  im- 
provement in  pill  machines."  The  specification  states  the 
invention  to  be  an  'Mmprovement  in  the  manufacture  of 
pills."  It  says :  '^  This  invention  relates  to  improvemeDts 
in  the  manufacture  of  pills,  and  it  consistB  in  the  employment, 
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either  in  a  combination  with  a  molding  device  for  shaping 
pills,  or  other  holder  for  them,  of  a  comb-bar  with  pins  or 
needles,  adapted  for  inserting  a  pin  in  each  mold  cavity,  for 
taking  the  piUs  and  dipping  them  in  the  coating  solation,  and 
a  damp  and  stripper  for  taking  them  from  the  needles  and 
re-dipping  them,  for  filling  and  covering  the  cavities  formed 
by  the  pins,  all  as  hereinafter  described.    Figure  1  is  a  trans- 
verse section  of  the  mold  and  the  device  for  taking  them 
therefrom ;  Figure  2  is  a  side  view  of  the  device  for  taking 
the  pills  from  the  mold  and  dipping  them ;  also,  a  sectional 
view  of  the  bath,   showing  the  manner  of  dipping  them. 
Figure  3  is  a  perspective  view  of  the  clamp,  stripper,  and  the 
device  for  taking  thom  from  the  mold,  showing  the  manner 
of  stripping  them  ;  Figure  4  is  a  side  elevation  of  the  clamp ; 
and  Figure  S^issk  face  view  of  the  same.     Similar  letters  of 
reference  indicate  corresponding  parts.     The  pills  are  to  be 
foni^  in  a  mold  or  flask.  A,  composed  of  two  parts,  either 
hinged  together  or  not,  each  having  a  part  of  the  cavities,  of 
which  there  may  be  any  convenient  number,  and  from  each 
cavity  a  groove  extends  to  one  side,  so  that,  when  the  two 
parts  of  Uie  mold  are  closed  together,  a  pin  may  be  thrust 
into  the  pill,  for  removing  and  holding  it,  and,  in  connection 
with  this  mold,  a  comb- bar,  B,  is  used,  having  as  many  pins 
or  needles,  0,  as  there  are  cavities,  projecting  from  it  the 
same  distance  apart  as  the  cavities,  for  inserting  into  said 
cavities  and  taking  the  piUs  therefrom.    The  mold  is  then 
opened,  the  pills  removed  on  the  pins  and  inserted  in  the  bath 
of  glycerine  or  other  substance  with  which  they  are  to  be 
ooated.    Then  for  holding  and  re- dipping  the  pills,  to  fill  and 
cover  the  cavities  left  by  the  withdrawal  of  the  pins,  I  use  a 
ckmp,  composed  of  the  two  bars  E,  hinged  together  as  shown 
in  fig.  3,  and  the  elastic  frictional  strips  F,  of  india  rubber  or 
other  like  substance,  the  latter  being  placed  on  the  faces  of 
the  said  bars,  which  come  together,  when  closed,  over  cavities 
G,  made  considerably  larger  than  the  piUs,  and  opening  only 
through  the  front  edges  of  said  hinged  bars,  as  clearly  shown 
in  figs.  3  and  5,  in  which  the  pills  are  inserted  by  opening  the 
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damp,  presenting  them  thereto  coincident  with  the  cavities 
while  on  the  pins,  and  drawing  the  latter  back  over  the  strip- 
ping  bar  H,  placed  in  front  of  the  clamp,  and  having  the 
small  grooves  I  in  the  upper  surface,  placed  in  front  of  the 
cavities,  for  guiding  the  pins  of  the  comb-bar  in  placing  the 
pills  in  the  damp.  The  pills  are  held  by  the  soft  flexible  and 
elastic  strips  F,  so  that  the  ends  having  the  holes  project,  as 
shown  in  fig.  4,  and  may  be  dipped,  to  cover  and  fill  the  holes, 
and  then  be  discharged  by  opening  the  clamps.  In  practice^ 
the  molds,  comb-bar,  clamp  and  stripper  may  be  made  in  any 
convenient  length  and  with  any  preferred  number  of  holes 
best  calculated  to  effect  a  rapid  operation ;  and  any  number 
of  sets  of  apparatuses  may  be  used,  in  case  it  may  be  required 
to  retain  the  pills  on  the  pins,  or  in  the  clamp,  for  drying  the 
substance  with  which  they  are  coated.  The  pills  may  be 
taken  on  the  comb-bar  while  in  any  suitable  holder,  after  hav- 
ing been  formed  in  other  molds,  and  I  propose  to  usq  it  in 
this  way  if  found  advisable."  There  are  two  claims,  as  fol- 
lows: ^^1.  The  combination  of  the  comb-bar  B,  clamp  £, 
and  strippers  H,  substantially  in  the  manner  described  and 
for  the  purpose  specified ;  2.  The  combination  of  the  molds 
A  with  the  comb- bar  B,  substantially  as  and  for  the  purpose 
specified." 

The  only  daim  in  question  in  this  suit  is  the  second  claim. 
That  claim  relates  to  the  combination  of  the  comb-bar,  carry- 
ing the  needles,  with  the  pill  holder,  substantially  as  and  for 
the  purpose  described.  The  pill  holder  is  to  have  a  number 
of  cavities,  so  as  to  secure  rapid  work.  There  are  to  be  as 
many  needles  as  there  are  cavities.  The  manner  of  the  com- 
bination is  to  have  a  groove  extending  from  each  cavity, 
when  the  two  parts  forming  the  holder  are  dosed,  so  that  the 
needle  may  pass  through  the  groove  into  the  pill,  and  the  pill 
be  retained  on  and  removed  with  the  needle  when  the  two 
parts  of  the  holder  are  separated,  so  that  the  pills  on  all  the 
needles  may  be  removed  at  once  and  be  dipped,  on  the  needles, 
all  at  once,  into  the  coating  solution.     That  is  the  purpose 
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specified.    The  resnit  of  this  rapid  work  is  a  greater  number 
of  pills  coated  in  a  given  time,  and  thus  a  reduction  of  cost. 

It  is  objected  that  the  specification  states  that  the  pills 
are  to  be  formed  in  ^^  a  mold  A,"  and  that  the  needle  is  to  be 
thrust  into  the  pill  while  the  pill  is  in  the  mold  in  which  it  is 
formed,  and  that  the  defendant  does  not  form  his  pills  in  his 
piU  holder;  also,  that  '^the  molds  A,"  mentioned  in  the 
second  claim,  are  limited  to  molds  in  which  the  pills  are 
formed,  and  cannot  include,  as  holders,  receptacles  in  which 
the  pills  are  not  formed  or  made  or  moulded,  from  the  raw 
material.  But,  this  view  is  contrary  to  the  tenor  ot  the  text 
of  the  specification,  which  states  that  the  invention  consists 
in  combining  the  comb-bar  carrying  the  needles  with  ^^  a 
molding  device  for  shaping  pills  or  other  holder  for  them," 
and  that  '^  the  pills  may  be  taken  on  the  comb-bar  while  in 
any  suitable  holder,  after  having  been  formed  in  other  molds." 
That  being  so,  the  expression  "the  molds  A,"  in  the  second 
daim,  must  be  held  to  mean  any  suitable  holder  of  the  pills, 
whether  the  pills  are  formed  in  it  or  in  another  mold.  It  is 
also  objected  that  a  pill  cannot  be  moulded,  with  practical  suc- 
cess, in  the  mold  shown  in  the  drawings  of  the  patent,  and 
that  the  specification  is  misleading  in  saying  so.  But,  no  such 
defence  is  set  up  in  the  answer,  nor  does  the  answer  allege 
any  fraudulent  or  deceptive  intention,  nor  is  any  such  proved, 
nor  is  it  shown  that  Cauhap6  did  not  believe  that  he  could 
mould  pills  in  the  mold,  nor  that  he  had  not  done  so.  More- 
over, the  second  claim  is  good  even  if  the  mold  will  not  form 
the  pill,  provided  it  will  act  as  a  holder  for  the  pill. 

It  is  also  objected,  that  there  is  no  combination  between 
the  comb-bar  and  needles  and  the  pill  holders,  but  only  an 
aggregation  of  parts.  This  is  an  erroneous  view.  The  pill 
holder  holds  the  pill,  while  the  needle,  carried  by  the  comb- 
har,  is  being  thrust  into  the  pill.  The  concert  of  action  takes 
place  when  the  needle  enters  the  pill,  and,  although  such  con 
cert  of  action  continues  only  from  the  time  the  needle  enters 
the  pill  until  the  pill  is  removed  by  the  needle  from  the 
holder,  yet  the  combination  made  by  such  concert  of  action 
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contiDnes  as  loDg  as  it  needs  to  continne,  and  the  concert  of 
action  could  not  exist  at  aU,  so  as  to  impale  the  pill  on  the 
needle,  if  tbe  pill  were  not  carried  by  the  holder  and  the 
needle  were  not  carried  by  the  comb-bar.  So,  when  the 
needle  enters  the  pill,  there  is  a  combination  or  concert  of 
action  between  the  comb  bar  and  needle  and  the  holder  carry- 
ing tbe  pill. 

It  is  also  objected  that  the  specification  names  glycerine 
as  a  substance  to  be  used  for  coating  and  that  glycerine  is  not 
used  as  a  coating  and  will  not  act  as  such.  This  is  immaterial 
and  aside  from  the  invention.  "No  such  defence  is  set  up  in 
the  answer.  The  specification  refers  to  any  coating  solution 
which  will  coat.  The  word  glycerine  may  be  rejected  as  sai^ 
plusage.  ]S^either  one  of  the  claims  has  any  reference  to  any 
particular  coating  solution,  nor  has  any  specific  coating  solu- 
tion any  connection  with  the  subject  matter  of  either  of  the 
claims. 

It  is  also  objected  that  the  specification  sets  out  with  stat- 
ing the  invention  to  be  a  combination  of  the  holder,  the  comb- 
bar,  the  clamp  and  the  stripper,  and  that  in  the  claims  there 
are  two  combinations,  (1,)  the  comb-bar,  the  clamp  and  the 
stripper,  and  (2,)  the  molds  and  the  comb-bar,  and  that  there 
is  no  claim  for  a  combination  of  all  four  elements.  A  com- 
bination of  all  four  is  an  impossible  combination.  The  holder 
never  acts  when  the  other  three  are  acting.  The  clamp  takes 
the  place  of  "  the  molds  A,"  when  the  stripper  and  the  comb- 
bar  are  brought  into  action.  Tbe  claims  must  control,  they 
being  clear  and  distinct.  Moreover,  it  is  not  a  fair  construc- 
tion of  the  language  of  the  statement  of  the  invention,  in  the 
description,  that  it  requires  there  should  be  a  combination  of 
the  four  elements.  It  speaks  of  the  employment  of  a  comb- 
bar  and  needles  in  combination  with  a  molding  device  or 
other  holder;  and  then  it  speaks  of  the  employment  of  a 
clamp  and  stripper  with  the  needles.  The  language  might 
admit  of  a  combination  of  the  four,  if  such  a  combination 
could  exist,  but  it  equally  admits  of  the  two  separate  combinar 
tions  which  are  claimed. 
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The  mold  shown  in  the  drawings  of  the  plaintiffs'  patent 
does,  as  a  receptacle  for,  or  a  holder  of,  the  pill,  act  perfectly, 
with  its  groove  and  the  needle  and  the  comb-bar,  to  produce 
the  resnlt  specified  in  the  patent,  if  the  pill  be  suitable  for 
the  holder  in  size  and  shape,  althongb  the  pill  be  made  in  an- 
other mold.  The  holder  has  certain  characteristic  features. 
It  is  made  of  two  parts,  fitted  together,  which  enclose  a  series 
of  cavities  for  pills,  in  which  the  pills  are  so  held  as  to  receive, 
all  at  the  same  time,  the  needles  carried  by  the  comb-bar,  and 
to  be  removed  all  together  by  the  needles.  A  groove  extends 
from  each  cavity  through  the  bodj  of  the  holder,  and  acts  as 
a  channel- way  and  a  guide  for  the  needle  while  it  is  being 
thrust  into  the  pill.  One  part  of  the  holder  is  removable 
from  the  other  part  in  snch  way  that  the  removal  of  it  lays 
bare  all  the  pills  in  all  the  cavities  and  frees  all  the  needles  at 
once,  so  as  to  enable  all  the  needles  and  all  the  pills  to  be 
carried  away  at  the  same  time  by  the  comb-bar.  The  comb- 
bar  has  as  many  needles  as  there  are  grooves  or  cavities  or 
pills,  and  the  needles  are  the  same  distance  from  each  other 
as  are  the  grooves.  Thus  the  needle  is  accurately  guided 
diroogh  and  by  the  groove  into  the  pill.  The  needle  is  sharp 
pointed  and  can  enter  and  remove  the  pill  without  injuring  it, 
and  it  is  so  small  that  nearly  all  the  surface  of  the  pill  can  be 
coated  while  the  pill  is  on  the  needle,  and  the  needle  can  after- 
wards be  removed  from  the  pill  without  injuring  it.  The 
apparatus  is  shown  to  be  a  very  valuable  one  in  the  business 
of  supplying  the  market  with  gelatine  coated  pills. 

The  structure  used  by  the  defendant.  Exhibit  No.  3,  has 
a  holder,  provided  with  a  large  number  of  holes  in  its  surface, 
to  hold  pills,  the  holes  being  shaped  to  conform  to  the  shape 
of  the  pills  and  to  support  the  pills  properly  for  the  action  of 
the  needles.  There  is  also  a  frame  carrying  needles,  which 
pass  through  and  are  guided  by  holes  or  grooves  in  and 
through  another  frame,  the  points  of  the  needles  projecting 
beyond  the  latter  frame.  There  is  one  hole  for  each  needle. 
In  use,  the  receptacles  in  the  pill  holder  are  filled  with  pills. 
The  points  of  the  needles  are  at  distances  apart  from  each 
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other  corresponding  with  the  distances  between  the  pills,  and 
are  thrust  into  the  pills  until  the  face  of  the  grooved  frame 
comes  against  the  face  of  the  holder.  The  needle  frame  and 
the  grooved  frame  are  removed  together,  with  the  pills  im- 
paled on  the  needle  points,  and  the  pills  are  then  dipped,  in 
this  condition,  into  the  coating  solution.  There  is  the  same 
combination  as  in  the  second  claim  of  the  plaintifiEs'  patent, 
of  comb-bar,  needles,  guiding  grooves  and  pill  receptacle. 
There  is  a  merely  formal  change.  The  guiding  groove,  instead 
of  being  in  the  frame  which  contains  the  pill  receptacles,  is 
in  a  frame  which  is  attached  to  the  needle  frame.  But  the 
grooves  in  the  defendant's  apparatus  act  to  support  the  needles 
laterally  against  diverting  forces  and  thus  to  guide  them  and 
ensure  their  penetrating  the  pills  properly.  It  must  be  held 
that  the  defendant's  apparatus  infringes  the  second  claim  of 
the  plaintiffs'  patent.  The  guiding  grooves  in  it,  by  allowing 
the  frame  in  which  they  are  made  to  be  drawn  towards  the 
pills,  while  impaled,  and  after  they  are  dipped,  permit  such 
frame  to  be  used  as  a  stripper,  to  free  the  pills  from  the 
needles,  but  this  is  an  additional  function,  added  to  the  use  of 
the  Cauhap4  invention.  The  defendant's  apparatus  has  all 
the  essential  features  of  the  combination  covered  by  the 
second  claim  of  the  plaintiffs'  patent,  as  before  defined. 

There  is  nothing  in  the  provisional  specification  of  New- 
ton which  shows  the  Cauhap6  invention  or  the  apparatus  of 
the  defendant.  There  are  no  drawings  with  it.  The  descrip- 
tion is  ambiguous  and  it  is  far  from  clear  how  the  apparatus 
was  made.  It  is  not  a  machine  for  making  pills  but  one  for 
making  capsules.  There  is  no  idea  in  it  of  a  plurality  of  pilk 
aU  impaled  and  freed  together.  There  are  no  guiding  grooves 
and  no  sharp-pointed  needles  or  pins. 

As  to  the  Goward  patent,  Cauhap6's  application  was  filed 
before  Goward's  specification  was  sworn  to. 

As  to  the  Murdoch  and  Haynes  patent,  the  defendant  has 
introduced  no  evidence  to  show  its  bearing.  On  the  con- 
trary the  plaintiffs'  expert  shows  that  what  is  described  in  it 
has  no  relevancy  to  either  the  plaintiffs'  apparatus  or  the 
defendant's. 
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The  Cordey  apparatns  amonnts  to  no  anticipation  of  either 
the  plaintiffs'  or  the  defendant's.  No  original  apparatus  is 
produced.  The  matter  is  one  of  recollection,  after  the  lapse 
of  many  years.  The  witnesses  do  not  agree  and  there  is  great 
donbt  and  obscurity.  Whatever  there  was,  there  were  no 
guiding  grooves  and  no  sharp  needles,  nothing  adapted  to 
pick  up  p^B  which  were  to  be  coated  and  then  stripped  so  as 
to  leave  no  material  trace  of  the  puncture.  Even  if  Cauhap6 
knew  of  all  that  was  there  at  the  time  there  was  invention  in 
what  he  patented. 

The  assignment  from  Cauhap6  to  the  plaintiffs  is  satisfac- 
torily proved  as  a  valid  assignment.  The  testimony  of  Wick- 
ham  fully  explains  the  interlineations. 

All  the  views  urged  on  the  part  of  the  defendant  have 
been  carefully  considered,  although  only  the  material  ones 
hare  been  commented  on.  There  must  be  a  decree  for  the 
plaintifiiB  as  to  the  second  claim  of  the  patent. 


Frederic  H.  BettSj  ior  the  plaintiffs. 
James  A.  Whitney^  for  the  defendant. 


Steele  Maokate 

Matmhit^tt.  H.  Malloby  and  Geobge  S.  Malloby. 

In  Equity. 

The  complaint  in  a  suit  in  a  State  Court  against  two  defendants  alleged  that, 
sfter  the  maloDg  by  the  plaintiff  with  M.,  one  of  the  defendants,  of  the  con- 
tract on  a  breach  of  which  by  both  defendants  jointly  the  suit  was  founded, 
G.,  tiie  other  defendant,  acquired  from  H.  an  interest  in  the  contract.    Alter 
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appearance  by  M.  and  G.,  and  before  answer  by  either,  M.  filed  a  petition  for 
the  remoTal  of  the  rait  into  this  Coart,  alleginfi^  that  the  plaintiff  and  6.  were 
dtixens  of  New  York  and  M.  was  a  citixen  of  Connecticat ;  that  the  suit 
was  one  in  which  there  was  a  oontroyersy  which  was  wholly  between  the 
plaintiff  and  M.,  and  which  could  be  fully  determined  as  between  them ;  and 
that  G.  had  never  had  an  interest  in  the  contract  The  plaintiff  moyed  to 
remand  the  caase  to  the  State  Court :  Held,  under  §  5  of  the  Act  of  March 
8d,  1876.  (18  U,  S,  StaL  at  Lgiye,  472) : 

(1.)  This  Court  has  power,  and  is  required,  to  remand  a  cause  at  yy  time,  even 
before  a  formal  trial  of  the  plenary  issues  in  it»  wheneyer  it  appears  that  the 
Court  has  no  jurisdiction  of  the  suit ; 

(2.)  The  Court  is  not  required  to  remand  the  suit  unless  it  appears  that  the 
suit  does  not  inyolve  a  controTersy  properly  within  its  jurisdiction ; 

(8.)  If  the  suit  appears,  on  the  removal  papers  and  the  prior  record,  taken  to- 
gether, to  be  a  suit  properly  remoTable,  it  is  not  to  be  remanded,  if  the  ques- 
tion arises  solely  on  those  papers ; 

(4.)  The  petition  for  removal  in  this  case  shows  a  remoyable  case ; 

(6.)  Even  taking  into  view  the  complaint  with  the  petition,  it  does  not  iq^pesr 
that  this  Court  has  not  jurisdiction  of  the  rait ; 

(6.)  The  suit  must,  for  the  present,  be  retained  in  this  Court 

(Before  Blatohford,  J.,  Southern  District  of  New  Tork,  April  11th,  1881.) 

Blatohford,  J.  This  suit  was  brought  in  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York.  The 
complaint  therein  sets  forth,  in  snbstance,  that,  in  July,  1879, 
the  plaintiff  and  the  defendant  Marshall  H.  Mallory  made  a 
written  contract,  under  which  the  former  was  to  devote  him- 
self to  the  service  of  the  latter  as  author,  manager,  actor, 
director,  or  in  any  other  capacity  having  any  connection  with 
theatrical  labor,  and  the  entire  product  of  his  labor  and  skill, 
and  all  copyrights  and  patents  therefor,  and  all  income  there- 
from, or  from  any  play  or  invention  of  the  former,  and  from 
the  use  of  any  of  the  services  of  the  former  anywhere,  in  any 
such  capacity,  were  to  be  the  exclusive  property  of  the  latter, 
and  such  copyrights  and  patents  and  income  were  to  be  as- 
signed and  paid  to  the  latter,  and  the  former  made  certain 
covenants  to  secure  said  results,  and  the  latter  agreed  to  pay 
to  the  former  an  annual  salary  of  $5,000,  in  equal  monthly 
instalments,  and  also  agreed,  that  if  the  profits  of  the  ent6^ 
prises  in  which  the  services  of  the  former  should  be  employed 
by  him  should  be  equal  to  twice  the  amount  of  money,  with 
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interest,  expended  by  him  thereon,  or  if  the  amonnt  so  ex- 
pended should  be  less  than  $30,000  when  such  profits  shonld 
eqnal  the  amonnt  so  expended  by  him,  with  interest,  and  $30,- 
000  in  addition,  then  such  annual  salary  should  be  increased 
by  a  sum  equal  to  one-fourth  of  the  net  profits  produced  in 
each  year  thereafter  from  said  enterprises,  such  agreement  to 
continue  for  10  years,  with  provisions  for  a  renewal  of  it  or  for 
a  termination  of  it  at  the  end  of  every  year,  at  the  option  of 
the  latter,  and  for  certain  benefits  to  the  former,  under  certain 
circumstances,  on  such  termination ;  that  the  plaintiff  has 
fnlly  performed  said  contract;  that  he  assigned  to  M.  H. 
Mallory  the  copyright  of  a  play  called  "  Hazel  Barke,"  of 
which  he  was  the  author,  and  the  exclusive  right  to  a  me- 
chanical device,  of  which  he  was  the  inventor,  called  the 
"  double  stage,"  secured  to  him  by  letters  patent  of  the  United 
States ;  that  said  copyright  and  patent  were  of  large  value  ; 
that  M.  H.  Mallory  invested  money  in  fitting  up  a  tiieatre  in 
New  York,  and  in  equipping  a  second  company  to  present 
Baid  play  elsewhere,  and  in  purchasing  theatrical  properties, 
which  still  exist  and  have  a  money  value ;  that  the  said  play 
and  ^^  double  stac^e "  have  been  used  by  M.  H.  Mallory,  in 
Kew  York,  in  connection  with  each  other,  over  300  con- 
secutive times,  and  said  play  has  been  performed  elsewhere  over 
100  times,  and  therefrom  M.  H.  Mallory  and  the  defendants 
have  received  large  sums  of  money,  out  of  which  the  current 
expenses  of  the  performances  have  been  paid,  the  receipts 
largely  exceeding  the  expenses,  and  they  have  in  their  posses- 
sion, as  owners,  property  representing  their  investment,  of  the 
value  of  over  $80,000,  and  they  have  realized  in  money  more 
than  $80,000  over  all  current  expenses ;  that  it  was  the  duty 
of  M.  H.  Mallory  and  the  defendants,  under  said  contract,  to 
keep  accounts  of  all  moneys  invested  or  expended  thereunder, 
and  of  all  moneys  received  from  business  transacted  there- 
under, and  to  give  to  the  plaintiff  transcripts  thereof  or  per- 
mit him  to  inspect  them  ;  that,  in  May,  1880,  said  agreement 
was  modified  so  that  thereafter  the  salary  of  the  plaintiff  was 
to  be  1150  per  week,  and  so  that  he  should  have  6  per  cent. 
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per  month,  and  6  per  cent,  per  annum  of  all  profits  above  cur- 
rent expenses,  instead  of  the  25  per  cent.;  that,  in  July,  1880, 
and  since,  the  plaintiff  has  applied  to  the  defendants  for  an 
account  of  the  receipts  and  expenditures  of  money  under  said 
agreement,  but  they  have  refused  to  render  him  any  account 
save  two  scraps  of  paper,  which  are  set  out ;  that  said  scraps, 
as  statements  of  account,  are  false,  crediting  to  the  defend- 
ants moneys  not  expended ;  that,  in  keeping  their  accouBts, 
the  defendants  have  omitted  to  set  down  as  profits  or  earn- 
ings certain  items  named,  which  ought  to  be  taken  into  ac- 
count in  determining  the  results  and  profits  of  the  business ; 
that,  since  December  8th,  1880,  the  defendants  have  refused 
to  pay  to  the  plaintiff  a  salary  of  more  than  $100  a  week; 
that  they  have  neglected  to  perform  said  agreement  in  other 
matters  set  forth,  and  have  given  themselves  an  erroneous 
specified  credit ;  that,  sometime  after  the  making  of  said  con- 
tract, and  during  the  happening  of  the  matters  above  stated, 
the  defendant  G.  S.  Mallory  obtained  from  M.  H.  Malloiy 
an  interest  in  said  contract  and  in  the  property  and  assets 
which  had  been  accumulated  by  said  M.  H.  Mallory  under  the 
operation  of  said  agreement,  and  G.  S.  Mallory  now  has  or 
claims  such  interest  adverse  to  the  plaintiff;  that  said  play 
and  said  patent  have  no  established  market  value,  and 
it  would  be  difficult,  if  not  impossible,  to  estimate  in  money 
the  plaintiff's  loss  by  M.  H.  Mallory's  having  assigned  said 
copyright  and  said  patent,  and  any  compensation  or  indemnity 
to  him  for  the  breach  of  such  contract  would  be  inadequate 
which  did  not  involve  the  restoration  to  him  of  said  copyright 
and  said  patent ;  and  that  the  plaintiff  elects  to  treat  said  con- 
tract as  rescinded  and  no  longer  obligatory  upon  him.  The 
complaint  prays  for  judgment  (1)  that  the  contract  has  been 
rescinded  and  is  no  longer  obligatory  upon  the  plaintiff,  and 
that  he  be  restored  to  all  he  has  lost  thereby ;  (2)  that  said 
copyright  and  said  patent  be  reassigned  to  him,  or,  if  that  is 
impracticable,  that  the  defendants  pay  the  value  thereof  to  him, 
or  such  value  be  accounted  for  as  profits  realized  under  said 
agreement ;  (3)  that  an  account  of  said  profits  be  taken,  and  the 
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plaintiff  recover  his  proportionate  share  thereof;  (4)  that  the 
defendants  be  enjoined  from  exhibiting  said  play  or  assigning 
said  copyright ;  (5)  that  they  be  enjoined  from  using  said 
mechanical  device  or  invention  ;  (6)  that  a  receiver  be  ap- 
pointed of  said  play  and  invention  and  patent. 

Both  of  the  defendants  appeared  by  attorney,  on  January 
13th,  1881.  On  the  22d  of  January,  1881,  before  any  answer 
was  put  in  by  either  defendant,  M.  H.  Mallory  presented  to 
the  State  Court  a  petition,  setting  forth  that  the  plaintiff  was 
at  the  time  of  bringing  the  suit  and  still  is  a  citizen  of  "New 
Tork,  and  the  petitioner  was  at  the  time  of  the  bringing  of 
the  suit  and  still  is  a  citizen  of  Connecticut,  and  G.  S.  Mallory 
was  at  the  time  of  the  bringing  of  the  suil  and  still  is  a  citizen 
of  New  York  ;  that  the  suit  is  one  ^'  in  which  there  is  a  con- 
troversy which  is  wholly  between  citizens  of  different  States, 
to  wit,  the  plaintiff,  a  citizen  of  New  York,  and  this  peti- 
tioner, a  citizen  of  the  State  of  Connecticut,  and  which  can 
be  fully  deternoined  as  between  them,  and  in  which  contro- 
versy this  petitioner  is  actually  interested,  and  in  which  he 
is  the  only  defendant  actually  interested ; "  "  that,  so  far 
as  it  relates  to  him,  the  said  suit  is  brought  for  the  purpose 
of  restraining  and  enjoining  him,  and  is  a  suit  in  which 
there  can  be  a  final  determination  of  the  controversy,  so  far  as 
concerns  him,  without  the  presence  of  the  other  defendant  as 
a  party  in  the  cause ; "  that  said  action  or  suit  is  brought  by 
the  plaintiff  therein  to  obtain  an  adjudication  that  a  contract 
made  between  plaintiff  and  this  petitioner  has  been  rescinded, 
and  a  reconveyance  to  the  plaintiff  of  a  certain  play  known 
as  "  Hazel  Kirke,"  and  of  a  certain  invention,  which  said  play 
and  invention  had  been  assigned  to  this  defendant  by  the 
plaintiff  by  and  in  pursuance  of  said  contract,  and  for  an  ac- 
count of  profits  under  said  contract,  and  for  an  injunction  re- 
straining this  defendant  from  performing  or  exhibiting  said 
play  or  using  the  said  invention,  and  for  a  receiver  of  said 
play  and  invention ; "  "  that  the  defendant  George  S.  Mallory, 
as  appears  from  the  complaint  in  said  action,  is  made  a  defendant 
therein  by  reason  of  his  having  obtained  from  this  petitioner 
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an  interest  in  said  contract  and  in  property  and  asaets  wliich 
had  been  accumnlated  by  this  petitioner  under  the  operation 
of  said  contract,  and  bj  reason  of  his  having  or  claiming  such 
interest  adverse  to  the  plaintifiE,  bat  this  petitioner  says  that 
said  allegations  of  said  complaint  respecting  said  Geoi^  S. 
Mallory  are  wholly  untrne,  and  that  said  George  S.  Mallory 
has  not  and  never  has  had  any  interest  in  said  contract  or  in 
said  property  or  assets  so  alleged  to  have  been  accumulated, 
and  has  never  received  any  of  the  profits  arising  from  the 
enterprises  mentioned  in  said  contract ; "  and  that  the  peti- 
tioner '^  desires  to  remove  the  said  suit,  or  to  remove  the  same 
as  against  year  petitioner,  into  the  Circuit  Court  of  the 
United  States  for  ilm  Southern  District  of  New  York."  On 
this  petition,  and  a  bond,  the  defendant  M.  H.  Mallory 
moved  in  the  State  Court,  on  notice  to  the  plaintijflT,  that  the 
Court  accept  said  petition,  bond  and  surety,  and  proceed  no 
further  in  the  action  or  no  further  therein  against  him.  The 
motion  was  opposed  by  the  plaintiff  and  the  Court  denied  it, 
and  ordered  ^^  that  this  Court  do  proceed *in  the  action/'  In 
assigning  the  reasons  for  its  action,  the  Court  (J.  F.  Daly,  J.) 
held  that  it  was  its  duty  to  examine  the  right  of  removal; 
that,  as  the  right  of  removal  depended  on  the  nature  of  the 
controversy,  such  right  must  be  determined  by  an  inspection 
of  the  complaint,  as  the  only  pleading  then  before  the  Court ; 
that  the  petition  for  removal  was  not  a  pleading  and  could  not 
vary  the  cause  of  action  stated  in  the  complaint ;  that  the  de- 
fendant could  not  use  his  petition  as  a  pleading,  to  raise  an 
issue  with  the  plaintiff  on  the  allegationB  of  the  complaint 
and  show  a  controversy  entitling  him  to  remove  the  cause ; 
that  the  denial  in  the  petition  as  to  George  S.  Mallory  did  not 
show  the  controversy  to  be  one  wholly  between  the  petitioner 
and  the  plaintiff ;  that,  if  the  complaint  states  a  cause  of 
action  which  can  be  determined  only  when  the  parties  to  the 
action  are  before  the  Court,  a  denial  by  one  of  the  defendants 
of  the  facts  set  forth  in  the  complaint  does  not  sever  the  con- 
troversy as  to  him,  nor  show  that  the  cause  may  proceed  as 
against  himself  without  the  presence  of  the  other  defend- 
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ant ;  that  an  in jnnction  is  not  the  sole  object  of  the  action,  aa 
respects  M.  H.  Mallorj,  as  required  by  subdivision  2  of  §  639 
of  the  Revised  Statutes  of  the  United  States ;  that,  under 
that  subdivision,  there  cannot  be  a  final  determination  of  the 
controversy,  so  far  as  concerns  him,  without  the  presence  of 
6.  S.  Mallory,  as  a  defendant,  under  the  allegations  in  the 
complaint ;  and  that,  under  §  2  of  the  Act  of  March  3d,  1875, 
(18  U.  S.  Stat,  at  Large,  470,)  there  is  not  a  controversy  which 
IB  wholly  between  the  plaintiff  and  M.  H.  Mallory,  and  which 
can  be  fully  determined  as  between  them,  for  the  reason  that, 
on  the  complaint,  the  plaintiff  has  no  controversy  with  M.  H. 
Mallory  separate  from  G,  S.  Mallory. 

There  has  been  filed  in  this  Court,  on  the  part  of  one  or 
both  of  the  defendants,  a  copy  certified  by  the  clerk  of  the 
State  Court,  of  the  record  in  that  Court.    The  plaintiff  now 
moves,  in  this  Court,  to  remand  the  cause  to  the  State  Court. 
The  motion  is  opposed  by  counsel  for  M.  H.  Mallory.    It  is 
contended  by  him  that  the  question  of  the  existence  of  the 
facts  on  which  the  right  of  removal  depends  is  an  issuable 
question,  which  can  be  determined  only  in  this  Court,  and 
cannot  be  finally  determined  here  on  this  motion,  but  only  on 
aregnlar  trial  hereafter ;  that,  for  the  purposes  of  a  removal, 
nothing  can  be  permitted  to  countervail  the  allegations  of  the 
petition,  in  the  particulars  in  which  those  allegations  deny 
the  allegations  of  the  complaint  as  to  the  interest  of  George 
S.  Mallory,  or  in  the  particulars  in  which  a  case  within  the 
removal  statutes  is  affirmatively  stated  in  the  petition ;  and 
that,  as  the  petition. states  that  the  suit  is  brought  for  the  pur- 
pose of  restraining  or  enjoining  M.  H.  Mallory,  that  is  suffi- 
cient under  said  §  639,  although  the  complaint  asks  an  injunc- 
tion against  G.  S.  Mallory  also.     The  principal  contention  on 
the  part  of  the  defendant  is,  that,  in  this  case,  the  question 
whether  the   controversy  between  the  plaintiff  and  M.  H. 
Kallory  can  be  determined  fully  and  finally  as  between  them, 
without  the  presence  of  G.  S.  Mallory,  can  be  decided  only 
on  the  final  trial  m  this  Court,  on  all  the  evidence  to  be  taken  ; 
that  as,  on  the  allegations  of  the  petition,  the  controversy  may 
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be  one  which,  so  far  as  concerDs  M.  H.  Mallorj,  can  be  deter- 
mined without  the  presence  of  G.  S.  Mallory,  the  case  most 
be  retained  by  tliis  Conrt  nnti^  it  shall  finally  decide  that 
matter ;  that  this  Court  cannot  grant  this  motion  unless  it  can 
certainly  see  now  that  G.  8.  Mallory  has  such  an  interest  that 
it  is  clear  the  controversy  as  between  the  plaintiff  and  M.  H. 
Mallory  cannot  be  determined  without  the  presence  of  the 
other  defendant ;  and  that,  in  respect  to  the  inconsistency 
between  the  allegations  of  the  complaint  and  those  of  the 
petition,  the  latter  must  control,  or  else  the  case  can  nev^ 
reach  that  stage  where  the  matter  can  be  definitely  deter- 
mined by  this  Court.  Succinctly  stated,  the  view  urged  is, 
that  where  the  right  of  removal  depends  on  the  nature  of  the 
controversy,  in  respect  to  the  necessary  parties  to  it,  the 
nature  of  the  controversy  is  not  dependent  on  the  shape 
which  the  plaintiff  gives  to  the  controversy  in  his  complaint, 
but  is  dependent  on*the  shape  it  assumes  when  it  is  developed 
by  the  proofs ;  that,  when  the  petition  for  removal  avers  the 
existence  of  such  a  controversy  as  would,  if  the  allegation 
were  true,  authorize li  removal,  and  the  petition  admits  noth- 
ing stated  in  the  complaint  and  takes  notice  of  nothing  in  it 
except  to  controvert  it,  the  State  Court  must  cease  from  its 
jurisdiction ;  and  that,  where  there  is  a  conflict  between  the 
complaint  and  the  petition,  the  petition  alone  must  be  re- 
garded. In  support  of  these  views  it  is  suggested,  that,  when 
the  case  is  fully  developed  by  the  proofs,  it  may  turn  out  that 
there  is  in  it  a  controversy  between  the  plaintiff  and  M.  H. 
Mallory,  to  which  G.  S.  Mallory  is  not  and  never  wsb  a  proper 
party  ;  that  such  a  state  of  facts  will  show  that  M.  H.  Mallory, 
at  the  time  he  presented  his  petition  for  removal,  had  a  right 
to  remove  the  suit ;  and  that,  if  he  is  not  now  allowed  to  re- 
move it,  his  formal  proceedings  being  regular,  it  will  then 
appear  that  he  has  been  deprived  of  a  right. 

In  Dennistoun  v.  Draper^  (5  Blatchf.  C.  C.  JS.,  336,)  it 
was  held  by  this  Court,  that  where  the  defendant  had  taken 
proceedings,  under  §  3  of  the  Act  of  Majch  2d,  1833,  (4  U. 
JS.  Stat  at  Zargej  633,)  to  remove  into  this  Court  a  suit 
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brought  in  a  State  Court,  the  removal  was  imperative,  if  the 
proceediDgg  were  in  conformity  with  the  Act ;  that  the  ques- 
tion whether  the  defendant  had,  in  fact,  a  right  to  remove 
the  suit  could  not  be  raised  by  a  motion  to  this  Court,  before 
the  trial,  to  remand  the  cause  to  the  State  Court ;  and  that 
any  question  as  to  the  jurisdiction  of  this  Coart  in  the  prem- 
ises, based  on  the  point  of  an  alleged  absence  of  right  in  the 
defendant  to  remove  the  suit,  could  be  raised  at  the  trial. 
That  was  an  action  of  replevin,  brought  in  the  State  Court  to 
recover  the  possession  of  cotton.  The  defendant  removed 
the  case,  under  the  Act  of  1833,  by  certiorari^  claiming  that  he 
was  in  possession  of  the  cotton  as  an  officer  under  the  revenue 
laws  of  the  United  States.  The  plain tiflFs  moved  to  remand 
the  cause,  on  affidavits  alleging  that  the  defendant  was  simply 
a  tort  feasor.  The  motion  was  denied,  on  the  view  that  it  was 
not  proper,  if  it  was  competent,  for  this  Court  to  determine, 
upon  motion,  the  disputed  jurisdictional  facts  involving  the 
right  or  legality  of  the  removal,  and  that  the  proper  place  to 
hear  and  determine  them  was  on  the  trial.  The  same  view 
was  held  by  Mr.  Justice  Nelson,  in  Fisk  v.  Union  Pacific  R, 
R.  Co.,  (8  BUUchf.  0.  a  R.,  243.) 

Those  cases  were  prior  to  the  enactment  of  §  5  of  the  Act 
of  March  3d,  1875,  (18  U.  S.  Stat,  at  Large,  472,)  which  pro- 
vides, that  if,  in  any  suit  removed,  it  shall  appear,  to  the 
satisfaction  of  the  Circuit  Court,  at  any  time  after  such  suit 
has  been  removed  thereto,  that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or  controversy  properly  within 
the  jurisdiction  of  the  Circuit  Court,  the  Circuit  Court  shall 
proceed  no  further  therein  but  shall  dismiss  the  suit,  or 
remand  it  to  the  Court  from  which  it  was  removed,  as  justice 
may  require.  Under  this  provision  there  is  no  doubt  of  the 
power  of  this  Court  to  remand  a  cause  at  any  time,  even 
before  a  formal  trial  of  the  plenary  issues  in  it,  whenever  it 
appears  that  the  Court  has  no  jurisdiction  of  the  suit.  In 
fact,  the  statute  is  imperative,  that,  whenever  such  want  of 
jarisdiction  appears,  the  Court  shall  dismiss  or  remand  the 
fluit.    But,  the  provision  does  not  require  the  Court  to  remand 
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the  suit  unless  it  appears  that  the  suit  does  not  involve  a  con- 
troversy properly  within  its  jurisdiction.  If  the  suit  appears, 
on  the  removal  papers  and  the  prior  record,  taken  together, 
to  be  a  suit  properly  removable,  it  is  not  to  be  remanded,  if 
the  question  arises  solely  on  those  papers,  as  it  does  in  this 
case.  This  view  does  not  affect  cases  like  Galvin  v.  £autweUj 
^  (9  Blatchf.  G.  G.  R.j  470,)  and  Eeath  v.  Austin,  (12  Id.,  420,) 
where,  even  before  the  Act  of  1875,  the  question  of  citizen- 
ship was  tried  on  affidavits  in  this  Court,  on  a  motion  to 
remand.  The  same  thing  was  done,  after  the  Act  of  1875,  in 
Sawyer  v.  Switzerland  Marine  Ins.  Go.,  (14  Id,,  451.)  It  is 
the  practice  of  the  Courts  of  the  United  States,  under  the 
Act  of  1875,  to  try  the  question  of  jurisdiction,  on  a  motion 
to  remand,  and  before  the  plenary  trial.  In  Gold  Washing 
Go.  V.  Keyes,  (6  Otto,  1 99,)  the  Circuit  Court  did  this  and  re- 
manded the  cause,  and  the  Supreme  Court,  on  a  writ  of  error 
taken  under  §  5  of  the  Act  of  1875,  affirmed  the  judgment 
of  remand,  on  the  ground  that,  on  the  pleadings  of  the  State 
Court  and  the  petition  for  removal,  taken  together,  the  juris- 
diction of  the  Circuit  Court  did  not  appear.  The  same  course 
was  taken  in  Bible  Society  v.  Grove,  (11  OUo,  610,)  and  in 
Jifhins  V.  Sweetser,  (12  Otto,  177.)  The  question  of  juris- 
diction was  not  left  to  be  tried  at  the  formal  trial  of  issues 
raised  by  the  pleadings.  The  question  to  be  determined  on 
this  motion  is,  whether  the  record  before  this  Court  shows 
jurisdiction  or  a  want  of  jurisdiction. 

In  Gold  Washing  Go.  v,  Keyes^  (above  cited,)  it  is  said : 
"  For  the  purposes  of  a  transfer  of  a  cause,  the  petition  for 
removal,  which  the  statute  requires,  performs  the  office  of 
pleading.  Upon  its  statements,  in  connection  with  the  other 
parts  of  the  record,  the  Courts  must  act  in  declaring  the  law 
upon  the  question  it  presents."  Again  :  "  The  record  in  the 
State  Court,  which  included  the  petition  for  removal,  should 
be  in  such  a  condition  when  the  removal  takes  place,  as  to  show 
jurisdiction  in  the  Court  to  which  it  goes.  If  it  is  not,  and 
the  omission  is  not  afterwards  supplied,  the  suit  must  be 
remanded.'^     Certainly,  the  petition  in  this  case  shows  a  re- 
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movable  case,  under  the  Act  of  1875,  becanse  it  avers  that 
the  allegations  of  the  complaint  respecting  G.  S.  Mallory  are 
untrue,  and  that  he  has  not  and  never  has  had  any  interest  in 
the  Bobject  matter  of  the  suit.  Even  taking  into  view  the 
complaint  with  the  petition,  it  does  not  appear  that  this 
Court  has  not  jurisdiction  of  the  snit.  For  the  purposes  of  a 
removal,  the  allegations  of  the  removing  partj,  in  the  petition, 
must,  at  this  stage  of  the  case,  prevail,  and  the  suit  must,  for 
the  present,  be  retained  in  this  Court. 


Francis  If.  JBangs,  for  the  plaintiff. 
James  O.  Carter^  for  the  defendants. 


The  Albany  Crrr  National  Bane 

WiLUAK  H.  Maheb,  Reoeiveb  of  Taxes  of  the  orrr  of 

Albany.     In  EQumr. 

The  Act  of  the  Legislature  of  New  Tork,  passed  Jane  let,  1880,  (Xaioi  of  New 
York,  1880,  ehap,  542, />.  763,)  taxing  certain  corporations  on  dividends  on 
fbeir  stock,  or,  in  the  absence  of  dWidends,  on  a  yalnation  of  their  capital 
rtoek,  end  exempting  the  capital  stock  and  personal  property  of  snch  corpo- 
ntioBs  from  other  assessment  or  taxation,  does  not  exempt  indiyiduals  from 
sssessment  or  taxation  on  their  personal  property  or  moneyed  capital  in- 
Tested  iQ  the  shares  of  snch  corporations.  Hence,  a  tax  assessed  against  the 
indiyidnal  stockholders  in  a  national  bank  in  New  York,  in  respect  of  their 
stock,  imder  the  Act  of  the  Legislature  of  New  York,  passed  Jnne  26th, 
1880,  (Zowf  of  New  York,  1880,  chap.  696,  p.  888,)  is  not  in  contravention  of 
§  6,219  of  the  Revised  Statutes  of  the  Utaited  States,  which  prohibits  the 
taxation  of  shares  in  national  banks  at  a  grpater  rate  than  is  assessed  npon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of  the  State. 

Under  the  Act  of  the  Legislature  of  New  York,  passed  March  23d,  1860,  (Lam 
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of  New  York,  1860,  chap.  86,  p.  125,)  prescribing  the  form  and  oontentB  of  an 
annual  assessn^ent  roll  for  taxation,  in  tbe  city  of  Albany,  and  ite  publication, 
the  names  of  shareholders  in  a  national  bank  assessed  for  personal  property 
on  account  of  their  stock  must  be  ooDtained  in  such  assessment  roll,  and,  if 
a  separate  list  is  made,  with  their  names  and  other  particulars  as  to  the  stock, 
and  the  names  and  particulars  are  not  in  such  assessment  roll,  the  assesament 
is  Toid,  and  an  injunction  will  be  granted  to  restrain  the  collection  of  the  tax 
against  the  shareholders,  in  a  suit  brought  by  the  bank  for  the  purpose,  be- 
cause the  bank  is  required,  by  the  said  Act  of- June  26th,  1880,  to  ret«n  80 
much  of  any  diyidend  belonging  to  a  stockholder  as  shall  be  necessary  to  pay 
any  tax  assessed  in  pursuance  of  said  Act. 

(Before  Wallacx,  J.,  Northern  District  of  New  York,  April  12th,  1881.) 

Wallace,  J.  The  complainant  moves  for  an  injnnetioii 
to  restrain  the  defendant  from  all  proceedings  to  collect  a  tax 
assessed  against  various  stockholders  of  the  complainant  bj 
the  Board  of  Assessors  of  the  cit;  of  Albany.  The  statute 
under  which  the  assessment  was  made  {Act  of  June  26^ 
1880,  Law%  of  New  Torh,  1880,  chap.  596,  jp.  888)  requires 
every  banking  association  to  retain  so  much  of  any  dividend 
or  dividends  belonging  to  stockholders  as  shall  be  necessary  to 
pay  any  taxes  assessed  in  pursuance  of  the  Act.  The  com- 
plainant's bill  alleges  that  its  stockholders  have  been  assessed ; 
that  none  of  them  have  paid  the  tax ;  and  that  several  of  them, 
owning  together  about  half  of  the  capital  stock  of  the  bank, 
have  demanded  their  dividends,  and  directed  the  complainant 
not  to  pay  therefrom  the  taxes  assessed,  and  refuse  to  allow 
the  complainant  to  retain  their  dividends  for  that  purpose. 

The  first  ground  upon  which  the  right  to  an  injunction  ifi 
placed  by  the  complainant  is,  that  the  assessment  contravenes 
section  5,219  of  the  Bevised  Statutes  of  the  United  States, 
which  prohibits  the  taxation  of  shares  in  national  banks  at  & 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  State.  The  assessment 
was  made  under,  the  provisions  of  chapter  596  of  the  Laws 
of  New  York,  of  1880,  prescribing  a  system  for  the  taxation 
of  banks  and  moneyed  capital  invested  in  the  business  of 
bankin&r.  By  another  Act  of  the  same  year,  {chap,  542,  Law9 
of  1880,)  all  corporations  except  banks,  life  insurance  comps- 
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nie8  and  manafacturing  companies  are  taxable  npon  their  divi- 
dends,  when  the  dividends  declared  dnring  the  year  amount 
to  An  per  centum,  or  more,  or,  when  there  are  no  dividends, 
or  the  dividends  are  less  than  six  per  centum,  then  the  tax  is 
to  be  assessed  npon  a  yalnation  of  their  capital  stock  made  by 
the  Comptroller  of  the  State  in  a  mode  prescribed  by  the  Act. 
Section  8  of  this  Act  exempts  the  capital  stock  and  personal 
property  of  these  corporations  from  other  assessment  or  taxa> 
tioD. 

It  is  claimed  for  the  complainant  that  this  latter  Act  re- 
specting the  taxation  of  corporations  subjects  them  to  a 
moderate  taxation  and  exempts  their  stockholders  from  any 
other  taxation  upon  their  stock  and  personal  property  in  such 
corporations,  while  the  Act  for  the  taxation  of  banks  provides 
for  a  tax  upon  the  shareholders  and  an  assessment  on  the 
value  of  the  shares,  and  its  operation  is  to  impose  a  much 
heavier  tax ;  and  the  bill  alleges  that  the  stockholders  of  com- 
plainant are  now  taxed  under  that  Act  at  the  rate  of  $3  60  on 
the  par  value  of  their  shares,  making  the  tax  of  all  the  stock- 
holders of  the  bank  the  sum  of  $9,191,  while,  under  the 
general  Act,  the  tax  of  all  the  stockholders  would  be  but  $450. 

The  national  banking  Act  permits  the  shares  in  any  na- 
tional bank  to  be  included  in  the  valuation  of  the  personal 
property  of  the  owner  of  such  shares  for  the  purposes  of  tax- 
ation under  the  laws  of  the  State  where  the  bank  is  located, 
but  grants  this  right  of  taxation  subject  to  the  restriction, 
that  the  taxation  '^  shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  Qioneyed  capital  in  the  hands  of  individual 
citizens  of  such  State."  And  the  true  construction  of  this 
restriction  is,  that  it  prohibits  an  assessment  based  upon  a  val* 
nation  which  discriminates  unfairly  against  bank  shares,  and 
is  not  merely  intended  to  secure  equality  in  the  rate  of  the 
tax  after  the  assessment  has  been  made.  {People  v.  Weaver, 
100  U.  S.,  539.)  If,  therefore,  the  laws  of  this  State  prescribe 
one  mode  of  assessment  for  the  moneyed  capital  of  individ- 
tialg  invested  in  ordinary  corporations  and  joint  stock  compa- 
nies, and  another  for  that  invested  in  national  banks,  the 
Vol.  XIX.— 12 
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practical  result  of  which  is  to  impose  a  higher  assessment  and 
heavier  tax  upon  the  latter,  these  laws  are  encountered  by 
the  restriction  upon  the  taxing  power  of  the  State  which  the 
the  laws  of  the  United  States  have  prescribed.  But,  I  am  of 
opinion  that  the  complainant  cannot  prevail  upon  this  theory, 
and  that  stockliolders  in  national  banks  are  not  subjected  to  a 
discrimination  or  rule  of  assessment  which  does  not  obtain  as 
to  stockholders  in  other  corporations,  because  the  Act  for  the 
taxation  of  corporations  generaUj  does  not  exempt  individuals 
from  assessment  or  taxation  upon  their  personal  property  or 
moneyed  capital  invested  in  the  shares  of  such  corporations. 

This  Act  exempts  only  the  capital  stock  and  personal  prop- 
erty of  such  corporations  and  joint  stock  companies  from  as- 
sessment or  taxation.  There  is  a  wide  difference,  for  the  pur- 
poses of  taxation,  between  the  capital  stock  and  personal  prop- 
erty of  a  corporation,  and  the  shares  held  by  the  several  stock- 
holders. Capital  stock  and  shares  therein  are  distinct  species 
of  property,  as  distinct  as  real  estate  and  the  mortgage  by 
which  it  may  be  encumbered.  The  corporation  and  its  capital 
and  property  is  one  thing ;  the  stockholders  and  their  prop- 
erty in  its  shares  quite  another.  The  corporation  has  the 
legal  title  and  right  of  disposition  of  all  the  corporate  prop- 
erty, subject  to  the  conditions  of  its  charter.  The  stockhold- 
er's right  is  to  enjoy  a  proportionate  part  of  the  profits,  or, 
upon  dissolution  of  the  corporation,  a  proportionate  part  of 
the  assets,  after  payment  of  debts.  This  is  a  distinct,  inde- 
pendent interest  or  property,  held  by  the  shareholder  like 
any  other  property  that  may  belong  to  him.  It  is  this  interest 
which  the  national  banking  Act  has  left  subject  to  taxation  by 
the  States,  while  the  States  are  denied  the  power  to  tax  the 
capital  stock  of  the  banking  association.  It  probably  would 
not  have  been  within  the  constitutional  power  of  Congress  to 
permit  the  States  to  tax  the  capital  stock  of  the  banks.  Bat 
no  one  doubts  the  authority  of  Congress  to  permit  the  States 
to  tax  the  shares  of  the  stockholder.  And,  because  property 
of  shareholders  in  shares  and  the  property  of  the  corporation 
in  its  capital  are  distinct  property  interests,  both  may  be 
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taxed.  (Va7i  Allen  v.  The  Aesessore^  3  IFbiZ.,  573/  The 
Delaware  R.  R.  Tax,  IS  Wail.,  206  /  Farrington  v.  Ten- 
nesiee,  95  U.  /SI,  679.)  As  both  may  be  taxed,  both  may  be 
exempted  from  taxation  by  legislative  authority,  but  one  is 
not  exempted  by  the  exemption  of  the  other. 

This  construction  of  the  exempting  claase  is  consistent 
not  only  with  the  language  used,  but  is  consonant  with  the 
general  scheme  of  the  Act,  as  evinced  by  its  several  provisions. 
The  first  section,  which  prescribes  the  method  by  which  the 
basis  of  the  assessment  shall  be  furnished  by  officers  of  cor- 
porations, enjoins  the  duty  upon  the  ofScers  of  corporations 
Kable  to  be  taxed  upon  their  "  capital  stock."  In  the  third 
section  of  the  Act,  prescribing  the  rate  of  the  tax,  the  tax  is 
assessed  upon  the  capital  stock  of  the  corporation.  There  is 
nothing  in  the  Act  to  indicate  that  any  other  subject  of  taxa- 
tion than  capital  stock  of  corporations  was  within  the  contem- 
plation of  tlie  Legislature.  The  exemption  must  not  be  con- 
strued to  extend  to  a  different  subject  and  to  a  distinct  species 
of  property.  The  complainant  mast,  therefore,  fail  upon  this 
branch  of  its  case. 

It  relies,  however,  upon  the  additional  ground,  that  the 
assessment  in  question  is  void  because  the  assessors  have  failed 
to  comply  with  the  requirements  of  the  local  statute  regulat- 
ing their  proceedings.  {Aot  of  March  23dy  1850,  chap.  86.) 
This  Act  makes  it  the  duty  of  the  board  of  assessors  of  the 
city  of  Albany,  between  the  3d  Tuesday  of  April  and  the  1st 
day  of  September  in  every  year,  to  ascertain  the  names  of  all 
the  taxable  inhabitants  in  the  several  wards  of  the  city,  and 
also  of  all  the  taxable  real  and  personal  property  within  the 
same,  and  to  prepare  an  assessment  roll  for  each  ward.  This 
roll  is  to  contain  four  columns,  in  the  first  of  which  the  names 
of  the  taxable  inhabitants  are  to  be  set  down,  and,  opposite 
each  name,  in  the  second  column,  a  brief  description  of  his 
taxable  real  estate ;  in  the  third  column  the  value  of  eueh  real 
estate ;  and  in  the  fourth  column  the  value  of  his  personal 
property,  after  deducting  just  debts,  &c.  The  Act  also  makes 
it  the  duty  of  the  board  of  assessors  to  complete  this  roll  be- 
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fore  the  1st  day  of  September  in  each  year,  and  then  forth- 
with to  canse  notices  to  be  published  in  three  of  the  public  '\ 
newspapers  of  the  city,  for  twenty  days,  specifying  a  day  at 
the  expiration  of  the  twenty  days,  when  the  assessors  are  to 
meet  and  remain  in  session  five  days,  for  the  purpose  of  le- 
viewing  their  assessments,  on  the  application  of  any  person 
aggrieved. 

It  is  made  to  appear  that  none  of  the  shareholders  of  the 
complainant  who  were  assessed  for  personal  property  on  ac- 
count of  their  shares  of  stock  in  the  complainant  were  named 
in  the  roll  prepared  by  the  assessors,  except  one,  who  was  as^ 
sessed  for  $5,000  personal  property,  and  another,  who  was 
assessed  upon  real  estate ;  but  that  a  separate  list  was  kept  by 
the  assessors,  showing  the  names  of  all  the  stockholders  of 
the  complainant,  (including  the  one  assessed  for  |5,000,)  the 
number  of  shares  held  by  each  stockholder  and  the  assessable 
value  of  his  shares.  This  list  was  prepared  for  the  use  of 
the  assessors  by  the  officers  of  the  complainant.  It  further 
appears,  that,  after  the  five  days  had  expired  for  the  review 
of  the  assessment,  the  roll  was  copied  into  a  book,  and  the 
names  of  the  stockholders  of  the  complainant  were*  tran- 
scribed from  this  list  and  inserted  in  the  first  column,  with 
the  assessable  value  of  their  shares  opposite,  in  the  fourth 
column.  During  the  five  days  some  of  the  shareholders  of 
the  complainant  treated  the  list  as  an  assessment  and  had  their 
assessment  reduced  by  deductions  on  account  of  debts,  Ac, 
and  among  them  was  one  of  the  officers  of  the  complainant. 

It  is  fair  to  infer,  from  the  facts  stated  in  the  defendant's 
affidavits,  that  the  board  of  assessors  regarded  the  list  thus 
kept  by  them  as  part  of  the  assessment  roll,  although  it  was 
not  physically  annexed  to  the  roll,  and  supposed  it  was  a  sub- 
stantial compliance  with  the  law  and  would  afford  to  the 
shareholders  of  the  complainant  notice  of  an  assessment  and 
an  opportunity  for  review  and  correction.  It  is,  also,  fair  to 
infer,  from  the  facts  exhibited,  and  in  the  absence  of  any 
allegations  to  the  contrary  on  the  part  of  the  complainant, 
that  the  officers  of  the  complainant  and  its  several  share- 
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holders  understood  that  this  list  was  kept  by  the  assessors  and 
regarded  by  them  as  part  of  the  assessment  roll,  for  the  pur- 
pose of  an  assessment  against  the  shareholders.  It  was  not  a 
literal  nor  a  substantial  compliance  with  the  statute.  Tin- 
doabtedlj,  those  requirements  in  statutes  regulating  assess- 
ment and  taxation,  which  are  designed  to  afford  taxpayers  an 
opportunity  for  the  examination  and  revision  of  their  assess- 
ments, should  not  be  deemed  directory  merely  but  essential. 
The  taxpayer  is  not  to  be  condemned  without  a  hearing,  and 
the  precautions  prescribed  to  give  him  an  effectual  oppor- 
tunity to  be  heard  should  receive  strict  construction  in  his 
favor.  These  are  matters  which  are  of  the  substance  of  the 
procedure.  A  substantial  compliance  with  such  statutes,  in 
all  matters  which  are  designed  for  the  protection  of  the  tax- 
payer and  the  preservation  of  his  rights,  is  a  condition  pre- 
cedent to  the  legality  and  validity  of  the  tax.  (WeatfaU  v. 
Preston,  49  iT.  IT.,  349 ;  Clark  v.  Norton,  Id.,  243.)  Where, 
as  was  the  case  here,  the  formal  roll  which  is  presented  for 
the  inspection  of  the  taxpayers  contains  no  evidence  of  an 
aefiessment  against  an  individual,  he  has  a  right  to  assume 
that  there  is  no  assessment  against  him.  Neither  legal  duty 
nor  common  sense  requires  him  to  institute  farther  inquiries. 
He  has  a  right  to  assume  that  the  assessors  have  complied 
with  the  law,  and  that  their  roll  is  the  complete  exhibit  of 
their  official  action.  He  is  not  to  suppose  that  a  separate  list, 
unknown  to  the  law,  has  been  regarded  by  the  assessors  as 
constructively  a  part  of  the  roll,  when,  in  fact,  it  is  not  a  con- 
stituent part  of  it.  Practically  as  well  as  theoretically,  to 
permit  such  a  list  to  be  regarded  as  the  assessment  roll,  would 
be  dangerous  and  liable  to  mislead  the  taxpayers  and  deprive 
them  of  the  opportunity  to  obtain  a  revision  of  their  assess- 
ments. It  will  not  do  to  say  that  it  should  be  sufficient  as  to 
a  particular  taxpayer,  when  brought  to  his  knowledge.  As 
matter  of  law,  either  the  list  is  part  of  the  roll  or  it  is  not. 
If  it  is  not,  it  cannot  be  made  so  by  extrinsic  circumstances. 
I  am,  therefore,  constrained  to  hold,  that  the  assessment 
against  the  shareholders  of  the  complainant  was  not  merely 
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invalid  for  irregularity  but  void,  becauBe  the  asseseors  failed 
to  observe  a  condition  precedent  to  their  right  toaaaeaB.  And 
this  conclusion  mnst  result  in  granting  the  injunction  aaked 
for. 

In  order,  however,  that  there  ma;  be  no  misapprehension  as 
to  the  views  which  lead  to  this  result,  it  is  proper  to  saj,  that 
the  right  of  the  complainant  to  the  relief  stands  on  a  very 
different  footing  from  that  of  the  several  stockholders  who 
have  been  assessed.  If  these  stockholders  were  complainants, 
there  would  be  two  sufficient  reasons  for  denying  them  the 
aid  of  a  Court  of  equity  and  the  preventive  remedy  of  an 
injunction.  Courts  of  equity  are  always  reluctant  to  interfere 
with  the  collection  of  State  taxes  by  the  officers  intrusted 
with  that  duty,  and  have  almost  uniformly  refused  to  do  so 
when  the  case  made  rests  solely  on  the  illegality  of  the  tax.  As 
is  ruled  in  Bowa  v.  City  of  Chicago^  (11  TFoK.,  108,)  "there 
must  exist,  in  addition,  special  circumstances  bringing  the 
case  under  some  recognized  head  of  equity  jurisdiction,  such 
as  that  the  enforcement  of  the  tax  would  lead  to  a  multiplicity 
of  suits  or  produce  irreparable  injury,"  &c.  Upon  this  con- 
sideration, the  stockholders  would  not  be  entitled  to  an  in- 
junction. 

But  there  is  another  ground  upon  which  such  relief  would 
be  refused  them.  In  dealing  with  the  rights  of  parties  to 
resist  taxation,  Courts  of  equity  proceed  upon  considerations 
quite  unknown  to  Courts  of  law,  and  hold  not  only  that  it 
must  appear  that  the  tax  is  one  unlawfully  imposed  but  also 
one  that  justice  and  good  conscience  does  not  require  the 
party  to  pay.  An  illustration  in  point  is  found  in  Mitchdi 
V.  Comers  of  Leavenworth^  (91  Z7.  /S.,  206,)  where  a  com- 
plainant had  converted  his  cash  on  deposit  into  United  States' 
notes  before  the  day  of  listing  taxes,  in  order  to  escape  taxa- 
tion, and,  being  taxed  notwithstanding,  the  Court  held,  that, 
although  the  tax  was  illegal,  it  would  not,  while  sitting  as  a 
Court  of  equity,  use  its  extraordinary  powers  to  assist  him  in 
a  scheme  to  escape  taxation,  and  dismissed  the  bill. 

In  the  present  case  I  am  unable  to  doubt  that  the  stock- 
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holders  understood  that  the  assessors  intended  to  assess  their 
stock  and  had  made  an  informal  assessment  roll  for  that  par- 
pose.  The  statute  required  the  complainant  to  deliver  a  list 
for  the  use  of  the  assessors  and  required  the  assessors  to  assess 
the  shareholders  in  the  ward  where  the  bank  was  located  ;  and 
it  is  not  alleged  in  the  bill  or  affidavits  that  a  single  stock- 
holder was  ignorant  that  he  was  assessed  or  was  in  any  way 
misled  because  the  assessment  was  indicated  upon  a  list  and 
not  upon  the  common  roll.  In  short,  it  is  not  claimed  that 
any  shareholder  was  actually  prejudiced  by  the  failure  of  the 
assessors  to  conform  to  the  strict  requirements  of  the  statute. 
Furthermore,  it  is  stated,  in  the  defendant's  affidavits,  that 
the  mode  adopted  by  the  assessors,  of  keeping  a  separate  list 
for  the  assessment  of  bank  shareholders,  was  publicly  known 
and  was  the  same  which  had  been  followed  by  the  assessors 
for  the  city  of  Albany  for  many  years  and  was  followed  by 
assessors  throughout  the  State.  Such  being  the  facts,  it  mast 
he  assumed  that  the  stockholders  of  the  complainant  pre- 
ferred, instead  of  contesting  the  justice  or  equity  of  the 
assessment,  by  seeking  to  have  it  reviewed  and  corrected,  to 
rely  npon  their  strict  legal  rights.  I  do  not  mean  to  impugn 
the  personal  good  faith  of  the  stockholders.  Doubtless,  they 
believed  that  the  law  under  which  the  assessment  was  made 
was  in  conflict  with  the  Act  of  Congress  and  that  any  assess- 
ment would  be  void  for  the  reasons  urged  as  the  first  ground 
for  an  injunction.  But,  as  has  been  shown,  that  ground  was 
not  tenable,  and,  if  the  stockholders  were  now  seeking  aid  in 
equity  because  the  assessors  failed  to  give  them  the  notice  of 
the  assessment  required  by  law,  they  would  be  defeated,  upon 
the  ground  that,  as  they  were  not  in  fact  misled,  and  not  un- 
justly assessed,  they  should  be  held  to  their  strict  legal  rights 
&ndnot  entitled  to  the  intervention  of  a  Court  of  equity. 
They  would,  therefore,  be  relegated  to  their  remedy  at  law. 

But,  the  rights  of  the  complainant  rest  upon  another  foot- 
ing. It  is  required,  as  has  been  stated,  to  withhold  dividends 
from  its  shareholders  to  such  extent  as  may  be  necessary  to 
pay  any  taxes  assessed  against  them.  Some  of  its  share- 
holders appeared  before  the  board  of  assessors  and  were  re- 
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lieved  from  assessment.  Many  other  shareholders  did  not 
attempt  to  be  relieved  but  now  fall  back  upon  their  right  to 
insist  that  the  tax  is  illegal,  and  ref  ose  to  permit  the  com- 
plainant to  retain  their  dividends.  The  complainant  is  thus 
exposed  to  a  mnltiplicity  of  suits  by  these  stockholders.  If 
it  pays  over  the  dividends  the  shares  of  many  of  its  stock- 
holders may  be  seized  and  exposed  to  sale.  If  the  complain- 
ant transfers  the  stock  to  purchasers  it  does  so  at  the  peril  of 
maintaining  the  legality  of  the  sale.  On  the  other  hand,  if  it 
refuses  to  pay  the  dividends  to  the  shareholders  and  resists 
their  suits,  the  burden  and  expense  of  the  litigation  will  fall 
upon  those  stockholders  who  have  been  relieved  of  their 
assessments  as  well  as  upon  the  others.  The  case,  therefore, 
IB  one  where  the  Court  must  intervene,  to  prevent  a  mnlti- 
plicity  of  suits.  {Cumminga  v.  Nat.  Bcmk^  101  U.  /S., '157; 
Nat  AUxmy  Ex.  Bamk  v.  Wells,  18  Blatchf.  C.  C.  R.,  478.) 

The  defendant  insists  that  the  complainant  should  resort 
to  a  certiorari  for  redress,  under  chap.  269  of  the  Laws  of  New 
York  of  1S80.  If  the  assessment  here  were  one  against  the 
bank,  that  Act  would  afford  a  convenient  remedy,  and  it 
might  be  urged  that  the  complainant  has  an  adequate  remedj 
at  law.  But,  as  the  assessment  is  not  against  the  bank,  I  can- 
not see  how  the  Act  applies  to  the  present  case. 

An  injunction  is  granted. 

A.  J.  ParkeVy  for  the  plaintiff! 
R.  W,  Peckham,  for  the  defendant. 


Valentine  Fisoheb  vs.  George  Hates.    In  Equttt. 

In  this  case  the  defendant  was  conyicted  of  a  contempt  of  Court  in  riolating  «> 
injanction,  and  a  fine  was  imposed  on  bim,  and  a  warrant  was  ordered  to 
issue  to  the  marshal  to  take  the  body  of  the  defendant  and  keep  him  io  citf- 
tody  until  he  should  haye  paid  into  Court  the  fine  and  the  fees  of  tbe 
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manhtl  on  the  wammt  The  suit  bein^  for  the  infringement  of  a  patent 
ud  tn  intwlocntory  degpree  for  the  plaintiff  haying  been  entered,  under 
which  an  accounting  was  proceeding,  the  execution  of  the  warrant,  after  its 
iasDe,  was  8Qq>ended  on  the  giving  by  the  defendant  of  a  hood,  with  sureties, 
to  pay  the  fine  wheneyer  this  Conrt  should  yacate  the  suspension.  This  was 
done  in  order  to  giye  the  defendant  an  opportunity  to  try  and  obtain  a  reyiew 
bj  the  Supreme  Court  of  the  contempt  proceedings,  as  part  of  the  suit,  in 
cue  a  formal  decree  in  the  suit  against  him  should  be  made  and  appealed 
from. 

(Before  BLATGBroKD,  J.,  Southern  Distriot  of  New  York,  April  18th,  1881.) 

Blatchfokd,  J.   In  this  suit  this  Court  decided  {anteyp.  13,) 
that  the  provieioiis  of  the  order  of  March  13th,  1880,  should 
be  carried  into  effect.    That  order  directed  that  the  defendant 
should  pay  into  Court  $1,389  99,  as  a  fine  for  the  contempt 
referred  to  in  the  order,  within  a  specified  time,  and  that,  if 
Dot  paid,  the  defendant  should  stand  committed  till  it  should 
he  paid,  and  that,  when  paid,  it  should  be  paid  over  to  the 
plaintiff  in  reimbursement.   The  contempt  consisted  in  the  use, 
in  violation  of  a  preliminary  injunction  issued  in  this  cause, 
of  a  machine  which  the  Court  held  to  be  an  infringement  of 
the  patent  the  violation  of  which  was  forbidden  by  said  in- 
junction^   The  amount  of  the  fine  was  the  amount  found  by 
the  Court  to  be  the  expenses  of  the  plaintiff  for  counsel  fees 
Md  otherwise  in  prosecuting  the  contempt  proceeding.     On 
this  decision  an  order  was  made  by  the  Court  on  the  2d  of 
February,  1881,  ordering  that  the  terms  of  the  orders  filed 
herein  February  17th,  1880,  and  March  13th,  1880,  be  carried 
into  effect,  and  that  the  defendant,  within  30  days  after  the 
service  upon  him  personally,  and  also  upon  his  solicitor  here- 
in, of  a  copy  of  said  order,  pay  into  this  Court  the  sum  of 
$1,389  99,  named  in  said  order  filed  March  13th,  1880,  as  the 
fine  therein  named,  for  the  fine  therein  mentioned,  "  being 
the  same  fine  and  the  same  contempt  mentioned  in  said  order 
filed  February  17th,  1880,  and  in  the  proceedings  on  which 
said  two  orders  were  founded,"  and  that,  if  said  fine  be  so 
paid,  it  be  paid  over  to  the  plaintiff  in  reimbursement,  and 
that,  if  it  be  not  so  paid,  proper  process  issue  to  carry  into 
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effect  the  proYiBioD  of  said  order  filed  March  13th,  1880,  that 
said  defendant  stand  committed  until  said  fine  be  paid,  "  and 
that,  on  the  failure  of  said  defendant  so  to  pay  said  fine,  the 
plaintiff  may  apply  to  this  Court,  on  proof  of  said  failure,  and 
on  notice  to  said  defendant  personally  and  to  his  solicitor 
herein,  for  an  order  directing  such  process  to  issue  and  pre- 
scribing its  form."  The  plaintiff  has  produced  proof  of  the 
service  on  the  defendant  and  on  his  solicitor,  on  the  3d  of 
February,  1881,  of  a  certified  copy  of  said  order  of  February 
2d,  1881,  and  proof  of  the  failure  of  the  defendant  to  pay 
said  fine,  and,  on  notice  to  said  defendant  personally  and 
his  appearance  by  counsel,  has  moved  for  an  order  directing 
the  proper  process  to  ispue  to  carry  into  effect  the  provision 
of  said  order  made  March  13th,  1880,  that  said  defendant 
stand  committed  till  said  fine  be  paid,  and  prescribing  the  fonn 
of  such  process. 

The  Court  has  prescribed  the  form  of  such  process  to  be 
a  warrant  from  the  Court  to  the  marshal,  reciting  the  issuing 
of  the  injunction,  a  copy  of  it,  the  return  of  its  service,  a 
copy  of  said  return,  the  motion  for  the  attachment,  copies  of 
the  notice  of  motion  and  of  the  affidavits  on  which  it  was 
made,  the  service  thereof  on  the  defendant  personally  before 
the  making  of  the  motion,  the  hearing  of  the  motion,  copies  of 
the  affidavits  filed  thereon  by  the  defendant,  a  copy  of  the 
order  of  August  Ist,  1879,  a  copy  of  the  report  of  the  referee 
and  of  the  evidence  taken  before  him,  a  copy  of  the  order 
filed  February  9th,  1880,  a  copy  of  the  order  filed  February 
17th,  1880,  copies  of  the  affidavits  filed  in  pursuance  of  the 
last  named  order,  a  copy  of  the  order  filed  March  13th,  1880, 
a  copy  of  the  affidavit  on  which  the  defendant  applied  for  an 
order  granting  time  to  comply  with  the  last  named  order,  a 
copy  of  the  order  of  April  13th,  1880,  granting  such  time,  a 
copy  of  the  writ  of  error  sued  out  by  the  defendant,  copies 
of  the  bond  and  citation  thereon,  a  copy  of  the  mandate  of 
the  Supreme  Court  of  the  United  States,  a  copy  of  the  order 
of  February  2d,  1881,  a  copy  of  the  affidavit  of  the  service 
of  a  copy  of  the  last  named  order  on  the  defendant  and  on 
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his  solicitor,  a  copy  of  the  notice  of  motion  and  certificate  on 
wUcli  the  plaintiff  moved  for  an  order  that  process  issne  to 
eanry  into  effect  the  order  filed  March  13tb,  1880,  the  fact  of 
service  thereof  on  the  defendant,  and  the  hearing  of  said  mo- 
tion and  of  counsel  for  the  defendant  thereon,  and  then  stating 
that,  '^  it  appearing  that  the  said  George  Hayes  has  not  paid 
the  said  fine  im[>osed  by  the  hereinbefore  recited  orders,  and 
this  warrant  of  commitment  having  been  ordered  by  the  said 
Conrt  to  issue,  by  an  endorsement  thereon  in  the  words]  and 
figures  following,  viz.:  *Let  the  within  warrant  of  com- 
mitment issue  from  this  Conrt  under  the  seal  thereof  and 
the  hand  of  the  clerk  thereof.  Sam'l  Blatchford,  Circuit 
Judge,' "  and  then  ordering  the  marshal  to  take  the  body  of 
tlie  defendant  and  keep  him  in  custody  nntil  he  shall  have 
paid  into  Conrt  the  sum  of  $1,389  99,  the  amount  of  said 
fine,  together  with  the  fees  of  the  marshal  thereon. 

The  decision  of  this  Court  on  the  final  hearing  of  this 
case  on  pleadings  and  proofs  was  made  on  the  26th  of  Janu- 
ary, 1881,  {ante  p.  26,)  and  an  interlocutory  decree  has  been 
entered  herein,  in  favor  of  the  plaintiff,  under  which  an  ac- 
eonnting  is  proceeding.  There  can  be  no  final  decree  till 
after  a  report  on  such  accounting,  and  there  can  be  no  appeal 
to  the  Supreme  (Jourt  till  after  such  final  decree.  The  de- 
fendant contends  that  the  grounds  assigned  by  the  Supreme 
Conrt,  in  its  decision  dismissing  the  writ  of  error,  as  the  rea- 
sons for  its  action,  show  a  valid  reason  why  such  warrant  of 
commitment  should  be  withheld  until  the  record  on  the  final 
decree  herein  is  brought  before  the  Supreme  Court  for  re- 
view ;  that  this  contempt  proceeding  will  not  bear  the  con- 
Btmction  that  it  is  a  matter  criminal  in  its  character ;  that  the 
Supreme  Court  has  left  open  the  question  as  to  whether  the 
matter  is  a  criminal  one  or  is  to  be  treated  as  a  part  of  the 
suit  in  equity ;  that,  if  it  is  the  latter,  it  cannot  be  reviewed 
by  the  Supreme  Court  till  after  a  final  decree  in  the  suit; 
that  there  was  no  intentional  violation  of  the  injunction ; 
that,  in  such  case,  a  contempt  is  not  a  criminal  contempt ;  that 
the  contempt  proceedings  in  this  case  involve  only  the  quefi^- 


188  SOUTHERN  DISTRICT  OF  NEW  YORK, 

* 

Fischer  v,  Hayes. 

tiou  as  to  whether  a  given  machine  infringes  the  patent ;  that, 
for  that  reason,  and  because  they  are  entitled  in  the  suit,  and 
concern  only  the  parties  to  the  suit,  they  are  part  of  "what 
was  done  in  the  suit,  and  so  are  reviewable  on  appeal ;  and 
that  the  defendant  ought  to  be  allowed  an  opportunity  to  pre- 
sent these  questions  to  the  Supreme  Court,  and,  if  possible, 
obtain  a  decision  on  all  the  questions  involved  in  the  contempt 
proceedings,  at  the  same  time  with  a  decision  on  the  questions 
at  issue  in  the  suit.  It  is  also  suggested  on  the  part  of  the 
defendant,  that,  if  necessary,  he  be  meanwhile  admitted  to 
bail. 

In  its  decision  dismissing  the  writ  of  error,  {Hayes  v. 
Fischer y  12  Otto^  121,)  the  Supreme  Court  say,  of  the  order  of 
conviction :  "  If  the  order  complained  of  is  to  be  treated  as 
a  part  of  what  was  done  in  the  original  suit,  it  cannot  be 
brought  here  for  review  by  writ  of  error.  Errors  in  equity 
suits  can  only  be  corrected  in  this  Court  on  appeal,  and  that 
after  a  final  decree.  This  order,  if  part  of  the  proceedings 
in  the  suit,  was  interlocutory  only.  If  the  proceeding  below, 
being  for  contempt,  was  independent  of  and  separate  from 
the  original  suit,  it  cannot  be  re-examined  here  either  by  writ 
of  error  or  appeal." 

If  the  plaintiff  shall  recover  a  sum  of  money  in  this  suit 
by  the  final  decree,  the  defendant  can  stay  the  collection  of 
that  sum,  by  appealing  and  giving  the  security  required  by 
sections  1,000,  1,007  and  1,012  of  the  Revised  Statutes,  and, 
where  the  case  is  one  for  such  stay,  no  execution  can  issue 
until  the  expiration  of  ten  days  from  the  rendering  of  the 
decree.  Moreover,  the  Court  has  power,  in  its  discretion, 
when  an  appeal  from  a  final  decree  granting  an  injunction  is 
allowed,  to  suspend  or  modify  the  injunction  during  the  pen- 
dency of  the  appeal,  upon  such  terms  as  to  bond  or  otherwise 
as  it  may  consider  proper  for  the  security  of  the  rights  of  the 
opposite  party.  {Rule  93,  in  JSquity^  of  Jwnuary  13<A,  1879, 
97  n.  S,  a.)  These  provisions  for  the  stay  or  suspension  of 
the  operation  of  a  decree,  on  giving  a  bond  to  secure  the 
rights  of  the  opposite  party  under  the  decree,  are  based  on 
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the  view,  that  where  those  rights  can  be  secured  while  a  re- 
view is  pending,  it  is  reasonable  to  give  to  the  party  seeking 
the  review  the  stay  or  suspension  till  the  questions  raised 
on  review  are  decided,  provided  he  gives  the  security.  The 
security  to  be  given  on  appeal  from  the  final  decree 
herein  will  not  be  security  to  pay  the  amount  of  said 
fine.  It  is,  therefore,  proper  that  the  defendant  should  now, 
as  a  condition  of  suspending  the  execution  of  the  warrant  of 
commitment  after  it  is  issued,  give  a  bond,  with  sureties,  to 
pay  the  amount  of  said  fine  whenever  this  Court  shall  vacate 
snch  suspension.  A  reasonable  time  will  be  allowed  to  give 
Bnch  bond  after  the  warrant  is  issued,  during  which  time  the 
execution  of  the  warrant  wiU  be  suspended,  and,  when  snch 
bond  is  given,  the  exexsution  of  the  warrant  will  be  suspended 
tmtil  this  Court  shall  vacate  such  suspension.  The  terms  of 
the  order  hereon  will  be  settled  on  notice. 

Edmund  Wetmore,  for  the  plaintiff, 

James  JET.  Whitdegge^  for  the  defendant. 


Chables  H.  Fond  and  others 

HmAAi  W.    SiBLBY  AND  OTHBBS.      In   EqUTTY. 

A  dtuen  of  New  York  aod  citizens  of  Maryland  brought  this  rait,  in  a  State 
Court  of  New  YorV;  against  a  corporation  created  by  North  Carolina,  Soaih 
Carolina  and  Georg^,  and  its  directors,  one  of  whom  was  a  citizen  of  Mary- 
land, and  the  rest  of  whom  were  citizens  of  New  York,  and  a  Virginia  cor- 
poration. The  compl  lint  was  pat  in  in  the  State  Court  and  prayed  that  the 
defendants  be  enjoined  from  executing  a  lease  to  the  Virginia  corporation  of 
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the  road  of  the  other  oorpo ration.  The  suit  was  remoyed  to  this  Court  on 
a  petition  of  the  latter  corporation,  setting  forth  that  there  was  a  controversy 
between  the  plainliffis  and  the  two  corporations,  which  could  be  lully  de- 
termined as  between  them,  and  that  the  Virginia  corporation  had  not  been 
served  with  process.  The  plaintiffis  moved  to  remand  the  cause  to  the  State 
Court :  Hdd,  that  the  individual  defendants  were  parties  only  as  agents  and 
officers  of  the  corporation  of  which  they  were  directors,  and  were  not  neces- 
sary or  substantial  or  real  parties,  but  only  nominal  parties,  and  that  the  sole 
controversy,  as  respected  that  corporation,  was  between  the  plHintiffs  and 
it ;  but  that  the  Virginia  corporation  was  a  necessary  party  to  that  contro- 
versy, and  it  could  not  be  served  with  process  from  this  Courts  and,  as  it  had 
not  been  served  in  the  State  Court  and  had  not  appeared,  the  suit  was  not, 
when  it  was  removed,  pending  or  brought  against  it,  within  §  2  of  the  Act 
of  March  8d,  1875,  (18  U,  8.  Stat,  at  Large,  470,)  and  so  could  not  be  re- 
moved. 

(fiefore  BLATOHFoao,  J.,  Southern  District  of  New  York,  April  21st,  1881.) 

Blatghfobd,  J.  This  is  a  suit  brought  in  the  Supreme 
Court  of  New  York.  The  plaintiff  Pond  is  a  citizen  of  New 
York.  The  other  plaintiffs,  three  in  number,  are  citizens  of 
Maryland.  The  defendant,  the  Atlanta  and  Charlotte  Air 
Line  Railway  Company,  (and  which  will  be  called  the  Atlanta 
Company,)  is  a  corporation  created  by  the  laws  of  North  Car- 
olina, South  Carolina  and  Georgia.  All  of  its  directors  but 
one  are  citizens  of  New  York.  The  defendant  Sibley,  who 
is  its  president,  is  a  director  of  it  and  is  a  citizen  of  New 
York.  All  the  individual  defendants  are  directors  of  it. 
One  of  the  individual  defendants  who  is  a  director  of  it,  is 
a  citizen  of  Maryland,  llie  defendant  the  Richmond  and 
Danville  Railroad  Company,  (and  which  will  be  called  the 
Richmond  Company,)  is  a  corporation  created  by  the  laws  of 
Virginia.  The  defendants  are  the  two  corporations  and  all 
the  directors  of  the  Atlanta  Company.  The  cause  of  action 
appears  from  the  complaint  in  the  State  Court.  The  Atlanta 
Company  owns  and  operates  a  line  of  railway  from  Atlanta 
in  Georgia  to  Charlotte  in  North  Carolina.  Its  principal 
office  and  place  of  business  is  in  New  York.  All  of  its  di- 
rectors but  one  reside  in  New  York.-  No  director  of  it  resides 
in  North  Carolina,  South  Carolina  or  Georgia-  The  meetings 
of  its  stockholders  and  bondholders  are  held  in  New  York. 
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All  of  its  executive  oflScers  are  elected  there.  Its  president, 
treasurer  and  secretary  reside  there,  and  perform  there  all 
their  duties  as  execntive  officers  of  it.  All  the  meetings  of 
its  directors  are  held  there.  The  resolution  hereinafter  re- 
ferred to  was  passed  there,  and  the  contract  hereinafter  re- 
ferred to  was  drawn  up  to  be  executed  there,  and  the  meeting 
of  its  board  of  directors  to  execute  said  contract  is  to  be  held 
at  its  principal  office  there.  It  has  outstanding  $4,250,000  of 
its  first  mortgage  bonds  and  $500,'000  of  its  preferred  mortr 
gage  bonds,  all  secured  by  mortgages  on  its  road  and  property 
and  franchises ;  $500,000  of  its  income  bonds,  secured  by  a 
pledge  of  its  net  income ;  and  $1,700,000  of  its  capital  stock, 
in  17,000  shares  of  $100  each.  The  plaintiflE  Pond  owns  $89,- 
000  of  the  first  mortgage  bonds  for  the  benefit  of  the  other 
plaintiffs.  Under  the  charter  of  the  corporation  and  the  stat- 
utes of  the  three  States,  the  holders  of  those  bonds  have  the 
right  to  vote  at  all  meetings  of  its  stockholders,  to  the  extent 
of  one  vote  for  each  $100  of  bonds  at  par.  The  first  mort- 
gage bonds  are  secured  by  a  mortgage  on  the  entire  line  of 
its  road  and  branches,  and  on  all  its  rolling  stock,  real  and 
personal  property,  tolls  and  revenues,  rights  aiid  franchises. 
The  Richmond  Company  owns  and  operates  a  railroad  from 
Eichmond,  in  Virginia,  to  Danville,  in  Virginia,  and  also 
operates  a  railroad  from  Danville  aforesaid  to  Charlotte  afore- 
said. On  the  26th  of  March,  1881,  there  was  a  meeting  of 
the  stockholders  and  bondholders  of  the  Atlanta  Company, 
at  its  office  in  New  York,  at  which  meeting  a  majority  of  its 
stockholders  and  bondholders  by  resolution  authorized  its 
president  and  board  of  directors  to  enter  into  a  contract 
which  is,  in  effect,  a  contract  of  lease  with  the  Eichmond 
Company,  whereby  the  Atlanta  Company  should  lease  per- 
petually or  grant  the  use  and  possession  of  its  line  of  railroad, 
rolling  stock  and  all  its  property,  real  and  personal,  and  the 
tolls  and  revenues  arising  therefrom,  and '  all  its  rights  and 
franchises,  to  the  Kichmond  Company,  thereby  attempting  to 
transfer  to  tbe  Richmond  Company  the  use,  possession  and 
control  of  all  its  property,  rights  and  franchises,  and  the  tolls 
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and  reyennes  derived  therefrom,  and  thereby  seeking  to  divest 
it  of  its  right  to  operate,  manage  and  control  its  line  of  rail- 
road and  property  and  franchises  connected  therewith.    By 
said  contract  of  lease  the  entire  road,  property  and  franchises 
of  the  Atlanta  Company  are  to  be  transferred  to  the  control, 
and  placed  in  the  possession  and  use,  of  the  Richmond  Com- 
pany, and  under  its  exclusive  control  and  management,  and 
the  Richmond  Company  is  required  to  run  and  operate  said 
road  and  keep  it  in  repair,  and  make  certain  betterments 
thereon,  and  guarantees  the  payment  of  the  interest  on  said 
mortgage  and  income  bonds,  and  the  payment  of  5  per  cent. 
on  the  stock  of  the  Atlanta  Company,  and  6  per  cent,  on  said 
stock  when  the  gross  earnings  of  the  road  of  the  Atlanta 
Company  equal  $1,500,000,  and  7  per  cent,  on  said  stock  when 
said  gross  earnings  equal  $2,500,000.     The  complainant  avers 
that  the  Atlanta  Company  is  not  authorized  by  its  charter,  or 
any  of  the  Acts  incorporating  it,  to  make  such  a  contract  or 
lease,  and  is  without  power  to  make  such  a  transfer  of  its 
property,  rights  and  franchises  to  the  use,  possession  and  con- 
trol of   another  railroad  company,  and  that  the  Richmond 
Company  is  without  legislative  power  or  authority  to  accept 
such  a  contract  or  lease,  or  take  the  use,  possession,  control 
and  management  of  the  property,  road  and  franchises  of  the 
Atlanta  Company ;  that  no  contract  of  lease,  or  of  the  kind 
sought  to  be  executed  by  the  Atlanta  Company  with  the  Rich- 
mond Company,  can  be  made  by  a  railroad  corporation  without 
express  legislative  authority  conferred  on  the  companies  seek- 
ing to  make  such  contract ;  that  there  is  an  absence  of  such 
authority  enabling  either  of  said  two  corporations  to  consum- 
mate such  a  contract ;  that  the  plaintiflfs,  as  holders  of  the 
first  mortgage  bonds,  are  entitled,  in  the  same  manner  as  stock- 
holders, to  have  a  voice,  and  take  part,  in  the  management  of 
the  road  and  property  of  the  Atlanta  Company ;  that  their 
bonds  are  secured  by  mortgage  on  said  road  and  property ; 
that  they,  as  holders  of  such  bonds,  are  entitled,  as  part  of 
their  security,  to  take  part  in  the  management  of  said  road; 
that,  by  said  contract  of  lease  and  transfer,  should  the  same 
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be  coBBommated  by  the  action  of  the  board  of  directors  and 
president,  as  authorized  bj  the  resolation  of  the  stockholders 
and  bondholders,  as  aforesaid,  the  plaintiffs  will  be  deprived 
of  any  right  or  power  to  take  any  part  in  the  management  of 
said  company,  and  the  property,  rights  and  franchises  which 
are  pledged  by  said  company  as  secdrity  for  its  bonds  are 
transferred  to  another  railroad  corporation,  which  is  author- 
ized to  take  and  use  said  property  for  its  own  purposes,  and 
in  such  manner  as  the  president  and  directors  of  the  Bich- 
mond  Company  shall  determine ;  that,  if  said  contract  of  lease 
shall  be  consummated  and  said  transfer  be  made  to  the  Kich- 
njond  Company,  the  plaintiffs  will  be  deprived  of  their  just 
rights,  and  will  suffer  irreparable  damage  thereby ;  that,  as 
the  two  companies  have  no  legal  power  to  make  said  contract 
of  lease,  all  the  guarantees  and  covenants  made  by  and 
between  the  parties  thereto  will  be  null  and  void,  and  all  the 
guarantees  and  covenants  made  by  the  Richmond  Company 
for  the  payment  of  interest  or  dividends  upon  stock  will  be 
null  and  void,  and  said  contract  cannot  be  consummated  and 
enforced  by  the  Atlanta  Company  should  default  be  made  by 
the  Richmond  Company  in  the  performance  of  any  of  the 
covenants  or  agreements  therein  contained ;  and  that  the 
transfer  of  the  said  property  of  the  Atlanta  Company  to  the 
Richmond  Company  by  said  lease  or  agreement  would  impair 
the  security  which  the  plaintiffs  have  fls  owners  of  said  bonds, 
and  would  diminish  their  valne,  and  destroy  the  rights  of  the 
plaintiffs  under  them,  and  the  control  over  said  property 
which  the  plaintifb  now  have,  as  such  bondholders,  to  their 
great  and  irreparable  injury.  The  prayer  of  the  complaint  is 
for  judgment  that  the  defendants  be  each  and  all  enjoined 
from  executing  the  said  lease  or  agreement,  and  from  deliver- 
ing over  to  the  Richmond  Company  the  said  Atlanta  and 
Charlotte  Air  Line  railroad,  or  the  possession  or  use  thereof, 
or  of  any  part  thereof,  and  from  making  or  carrying  out  any 
agreement  between  the  said  two  companies,  or  doing  any  act 
towards  or  in  furtherance  thereof. 

On  the  petition  of  the  Atlanta  Company  the  State  Court 
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made  an  order,  on  the  9th  of  April,  1881,  removing  the  suit 
into  this  Court.     The  petition  sets  forth  the  citizenship  and 
residence  of  the  individual  parties,  when  the  suit  was  brought, 
and  still,  to  be  as  above  stated,  and  the  facts  as  above  staled 
as  to  the  corporate  existence  of  the  two  companies.    It  sets 
forth  the  purpose  of  the  suit  to  be  according  to  the  foregoing 
prayer  of  the  complaint    It  states  that  the  petitioner  and  the 
other  defendants  deny  that  the  plaintiflEs  are  entitled  to  such 
judgment  or  to  any  judgment  against  them ;  that  in  the  suit 
there  is  a  controversy  between  the  plaintiffs  and  the  peti- 
tioner and  the  Bichmond  Company,  and  that  there  is  a  con- 
troversy in  said   suit  which  is  wholly  between  citizens  of 
different  States,  to  wit,  between  the  plaintiffs  and  the  peti* 
tioner  and  the  Richmond  Company,  which  can  be  fully  deter- 
mined as  between  them  ;  that  the  defendants  other  than  the 
petitioner    and    the    Richmond  Company  are  sued  only  ag 
officers  and  directors  of  the  petitioner,  and  no  judgment  or 
relief  is  sought  against  them  except  in  that  capacity,  and  they 
are  merely  nominal  parties  to  said  suit ;  and  that  some  of  the 
individual  defendants  have  been  served  with  the  summons 
therein,  but  the  Richmond  Company  has  not  been  served 
with  the  summons  therein  or  any  copy  thereof.     The  petition 
contains  the  other  necessary  averments  and  prays  for  the  re- 
moval of  the  suit  into  this  Court. 

A  copy  of  the  record  in  the  suit  in  the  State  Court  was 
filed  in  this  Court  on  the  11th  of  April,  1881,  and  on  the 
same  day  the  Atlanta  Company  entered  its  appearance  in  the 
suit,  in  this  Court.  The  plaintiffs  now  move  that  the  suit  be 
remanded  to  the  State  Court. 

The  plaintiffs  contend,  that  the  suit,  though  primarily  one 
for  preventive  relief,  is  one  in  which,  in  the  State  Court,  under 
§  1,207  of  the  Code  of  Procedure,  if  there  were  an  answer, 
the  Court  might  permit  the  plaintiffs  to  take  any  judgment 
consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issue ;  that,  therefore,  if,  on  the  appearance  of  the 
two  corporations,  the  lease  were  adjudged  to  be  valid  between 
them,  as  a  corporate  act,  but  if  it  were  held  that  the  individ- 
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nal  defendants  were  gniltj  of  a  breach  of  trust  in  consenting 
to  it,  thej  conid  be  required  to  make  good  the  loss  sustained 
by  the  plaintiffs ;  that,  unless  the  individual  defendants  are 
all  of  them  unnecessary  parties,  or  if  any  one  of  them  is,  in 
any  respect,  a  substantial  party,  the  suit  must  be  remanded ; 
that  a  judgment  between  the  plaintiffs  and  the  Atlanta  Com- 
pany would  not  bind  the  Kichmond  Company  ;  that  the  suit 
is  really  one  against  the  individual  directors  of  the  Atlanta 
Company  rather  than  one  against  the  two  corporations,  the 
corporations  being  made  parties  because  of  their  interest  in 
the  controversy ;  that,  if  it  should  be  held  that  the  lease  has 
been  executed  but  is  void  for  want  of  power,  and  if  the  Rich- 
niond  Company  has  taken  possession  under  it,  the  question 
wonld  arise  as  to  how  the  road  is  to  be  taken  out  of  its  hands^ 
in  not  being  in  Court  .by  service  of  process  or  appearance ;  and 
that  the  contention  between  the  plaintiffs  and  the  Atlanta 
Company  might  not  dispose  of  the  whole  controversy. 

This  removal  is  sought  under  subdivision  two  of  §  2  of  the 
Act  of  March  3d,  1875,  (18  V.  S.  Stat,  at  Zargsy  470,)  which 
provides,  that  when,  in  any  suit  mentioned  in  said  section, 
"  there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the  plaintiffs  or  de- 
fendants actually  interested  in  such  controversy  may  remove 
said  suit  into  the  Circuit  Court  of  the  United  States  for  the 
proper  district."  To  be  a  suit  mentioned  in  said  section,  the 
suit  must  be  a  ^^  suit  of  a  civil  nature,  at  law  or  in  equity, 
now  pending  or  hereafter  brought  in  any  State  Court." 

The  averment,  in  the  complaint,  that  a  majority  of  the 
stockholders  and  bondholders  of  the  Atlanta  Company  by 
resolution  authorized  the  president  and  board  of  directors  of 
that  company  to  make  the  contract  of  lease  in  question,  is 
nothing  more  than  an  averment  that  the  resolution  was  one 
authorizing  that  company  to  make  such  contract  by  the  action 
of  its  president  and  board  of  directors.  The  corporation  is  to 
make  the  contract.  The  president  and  the  directors  are  its 
agents.    The  complaint  avers  that  it  is  the  corporation  that  is 
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to  lease  its   road  and   property  and  to  make  the  transfer 
spoken  of ;  that  the  corporation  is  not  authorized  to  do  bo  ; 
and  that  the  contract  is  to  be  executed  by  the  corporation, 
although  it  and  the  transfer  are  to  be  consummated  by  the  ac- 
tion of  the  president  and  the  board  of  directors.    The  prayer 
of  the  complaint  is,  that  all  and  each  of  the  defendants  be  en- 
joined from  executing  the  lease,  and  from  delivering  over  the 
property,  or  its  possession,  and  from  making  and  carrying  out 
any  agreement   between   the   two  companies.    No  relief  is 
prayed  for  against  any  individual  defendant  which  is  not 
prayed  for  against  the  Atlanta  Company.      The  directors  are 
made  defendants  merely  because  they  are  agents  and  officers 
of  the  Atlanta  Company.     The  entire  scope  of  the  suit,  as  re- 
spects the  Atlanta  Company,  is  to  restrain  it.     All  the  relief 
that  is  prayed  for  is  by  injunction.     AH  the  relief  by  injunc- 
tion is  prayed  for  in  respect  to  all  of  the  defendants.    No 
such  relief  is  prayed  for  in  respect  to  any  defendant  other 
than  the  Atlanta  Company  that  is  not  prayed  for  in  respect  to 
that  company.    The  president  and  the  directors  are  its  serv- 
ants, through  whom  necessarily  it  acts.     They  are  not  necessa- 
ry or  substantial  parties,  in  considering  the  question  of  parties 
as  to  removal.    They  are  not  real  parties,  but  are  merely  nom- 
inal parties.     No  personal  demand  is  made  against  any  one 
of  them,  and  it  is  only  in  his  relation  to  the  company,  and 
in   the  official  position  that  he  occupies  towards  the  com- 
pany, that  any  one   of  them  is  made  a  party.     This  being 
so,  if  any  one  of  them  were  to  cease  to  be  a  director,  the 
termination  of  his  official  relation   would   make  the  relief 
asked,  and   the   injunction,   futile  as  to  him.      The  entire 
real  controversy  in  the  suit,  as  respects  the  Atlanta  Company, 
BO  far  as  it  is  shown  by  the  prayer  of  the  complaint  and 
the  petition,  and  which  are  the  only  guide  this  Court  can 
now  have,  on  that  subject,  is  between  the  plaintiffs  on  the  one 
side  and  the  corporate  body  on  the  other.    The  plaintiffs  can- 
not, by  joining  as  nominal  defendants  with  the  Atlanta  Com- 
pany directors  of  it  who  are  citizens  of  the  same  States  with 
the  plaintiffs,  deprive  that  corporation  of  any  right  which  it 
would  otherwise  have  in  respect  to  removing  the  cause  into 
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this  Conrt.  {Hatch  v.  Chicago^  <&o.^  H.  H.  Oo.^  6  Blatchf. 
0.  C.jR.y  105,  114;  Womdey  v.  Wormley,  8  Wheaton,4&l, 
451;  Cameal  v.  Batiks^  10  Wheaton,  181,  188;  Aroma  y. 
Auditor,  2  Fed.  Rep,,  33  ;  Arapahoe  Co.  v.  Kanaaa  Pacific 
B.  Co.,  4  DiZiw,  277 ;   WaMen  v.  Skinner,  11  C>^^,  577.) 

The  indiyidnal  defendants  mnst,  therefore,  be  considered 
as  not  parties  to  the  controversy  set  forth  in  the  complaint 
between  the  plaintiffs  and  the  two  corporations.  There  is  such 
a  controversy.  Not  only  does  such  a  controversy  appear  by 
the  complaint,  but  the  petition  for  removal  alleges  that  there 
is  such  a  controversy  and  that  it  is  between,  and  wholly  be- 
tween, the  plaintiff's  on  the  one  side  and  the  two  corporations 
on  the  other.  The  petition  does  not  allege  that  there  is  any 
controversy  which  is  wholly  between  the  plaintiffs  on  the  one 
side  and  the  Atlanta  corporation  on  the  other.  The  contro- 
versy referred  to  is  one  which  can  be  fully  determined  as  be- 
tween the  plaintiffs  on  the  one  side  and  the  two  corporations 
OD  the  other,  with  those  parties  only  as  parties  to  the  suit  and 
without  the  presence  of  the  individual  defendants  as  parties. 
But  such  controversy  cannot  be  fully  determined  as  regards 
either  corporation  without  the  presence  of  the  other  corpora- 
tion. The  petition  alleges  only  that  such  controversy  can  be 
folly  determined  as  between  them.  It  does  not  allege  that 
such  controversy  can  be  fully  determined,  or  can  be  fully  de- 
termined as  between  the  plaintiffs  and  the  Atlanta  Company, 
without  the  presence  of  the  Richmond  Company.  Tlie  Rich- 
mond Company  was  not  served  with  process  in  the  State 
Court,  nor  did  it  appear  therein,  nor  has  it  appeared  in  this 
Court.  Any  process  issued  now  from  this  Conrt  to  bring  it 
before  this  Conrt  wonld  be  original  process,  because  it  has  not 
been  yet  brought  before  any  Court,  in  this  suit,  by  any  pro- 
cess. It  cannot  be  brought  before  this  Court  by  original  pro- 
cess. It  is  provided,  by  §  1  of  the  Act  of  March  3d,  1875, 
(18  U,  8.  Stat  at  La/rge,  470,)  that  "  no  person  shall  be  ar- 
rested in  one  district  for  trial  in  another,  in  any  civil  action, 
before  a  Circuit  or  District  Conrt,"  and  that  "  no  civil  suit 
shall  be  brought  before  either  of  said  Courts  against  any  per- 
son by  any  original  process  or  proceeding,  in  any  other  district 
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than  that  whereof  he  is  an  inhabitant,  or  in  which  he  fihall  be 
foand  at  the  time  of  serving  snch  process  or  commencing  such 
proceeding,  except  as  hereinafter  provided."      The  exception 
is  found  in  §  8  of  the  same  Act  and  applies  only  to  a  suit 
commenced  in  a  Circuit  Court  to  enforce  a  legal  or  equitable 
lien  upon,  or  claim  to,  or  to  remove  any  encumbrance  or  lien 
or  cloud  upon  the  title  to,  real  or  personal  property  within  the 
district  where  such  suit  is  brought.     This  is  not  a  suit  thus 
excepted.    The  Eichmond  Company  is  not  an  inhabitant  of 
this  district,  nor,  so  far  as  appears,  can  it  be  found  in  this  dis- 
trict, to  be  served  with  process.     All  that  appears  is  that  it  is 
a  Virginia  corporation,  and  that  it  operates  lines  of  railroad 
in  Virginia  and  North  Carolina.     This  is  a  suit  in  equity. 
The  statute  adopting  the  State  practice  as  to  suits  at  law  does 
not  apply  to  it.    If  it  did,  no  such  practice  could  overrule  the 
positive  provision  of  the  statute  of  the  United  States  as  to 
the  service  of  process.    Moreover,  the  Act  of  1875  is  subse- 
quent in  time  to  the  provision  as  to  State  practice  in  suits  at 
law.     There  is  nothing  to  show  that  the  Richmond  Company 
could  in  fact  be  served  with  process  under  the  statute  of  the 
State,  in  the  State  Court,  much  less  to  show  that  any  facts 
exist  on  which  it  can  be  '^  found  "  in  this  district,  within  the 
meaning  of  the  Act  of  1875.    It  may  voluntarily  appear  in 
this  Court ;  but  it  may  not  so  appear.    Under  §  737  of  the 
Kevised  Statutes,  if  it  should  not  so  appear,  the  Court  may 
adjudicate  the  suit  between  the  plaintiffs  and  the  Atlanta 
Company,  but  the  decree  will  not  conclude  or  prejudice  the 
Bichmond  Company.    But  this  is  not  the  suit  or  the  contro- 
versy which  the  complaint  makes,  nor  is  it  the  suit  or  the  con- 
troversy which  the  petition  for  removal  sets  forth,  nor  is  it 
the  suit  or  the  controversy  mentioned  in  the  removal  statute, 
because  it  is  not  a  controversy  which  is  to  be  determined  at 
all  as  respects  the  Kichmond  Company,  for  the  reason  that 
that  corporation  will  not  be  before  the  Court.    Under  all  these 
circumstances  the  suit  cannot,  within  the  meaning  of  §  2  of 
the  Act  of  1875,  be  regarded  as  having  been  "pending"  or 
^'  brought ''  against  the  Eichmond  Company  when  the  peti- 
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tion  for  removal  was  filed,  because  that  corporation  had  not 
before  that  been  brought  before  the  State  Goart  or  appeared 
therein  in  the  sait. 

Reference  is  made  by  the  defendant  to  the  opinion  of  Mr. 
JuBtice  Nelson  in  JFtsk  v.  Union  Pacific  H.  H.  Co.j  (8 
Blotch/.  C.  C.  -B.,  243.)  That  case  arose  under  the  Act  of 
July  2Tth,  1868,  (15  U.  S.  Stat,  at  Large,  226.)  The  lan- 
guage of  that  statute  was,  that  any  corporation  or  person  named 
in  it,  against  whom  a  suit  was  commenced,  of  the  character 
specified  in  the  Act,  might  have  such  snit  removed.  Judge 
Nelson  treated  the  statute  as  one  to  be  construed  as  providing 
that  any  defendant  in  the  suit  might  take  steps  to  remove  it, 
so  far  as  he  was  concerned,  when  he  was  served  with  process 
in  it. 

The  case  of  W^ard  v.  Arredondo,  (1  Paine,  410,)  is  also 
referred  to,  where  it  was  suggested,  that,  under  the  removal 
Act  of  1789,  which  required  all  the  defendants  to  unite  in 
removing  the  cause,  they  might  apply  to  remove  at  different 
tibes,  as  they  were  brought  into  the  State  Oourt.    But  it  was 
also  said  in  that  case,  that  the  Circuit  Court  could  not  proceed 
in  the  cause  until  all  the  defendants  should  come  into  it. 
Under  that  Act  they  could  come  into  it  only  on  their  own 
petition  for  removal.    Under  the  second  clause  of  §  2  of  the 
Act  of  1875,  a  defendant  who  is  entitled  to  remove  a  case 
under  that  clause  may  be  brought  into  this  Court,  after  pro* 
cess  is  served  on  him  in  the  suit,  or  after  he  appears  in  it  in 
the  State  Court,  by  the  removal  of  the  suit  on  the  petition 
solely  of  a  co-defendant  who  is  entitled  to  remove  it.    But 
there  is  nothing  in  either  of  the  two  cases  last  cited  which 
sanctions  the  view  that  this  Court  can  proceed  with  this  suit 
against  the  Bichmond  Company,  unless  that   company  is 
brought  into  Court.    The  State  Court  cannot  lose  what  juris- 
diction it  has  acquired,  nor  can  this  Court  acquire  any  juris- 
diction to  determine  the  controversy  named  in  the  petition, 
until  the  Richmond  Company  is  brought  in.     If  it  should 
now  appear  in  this  Court  voluntarily,  either  with  or  without 
any  supposed  service  of  process,  there  would  be  no  difficulty 
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about  the  jurisdiction;  because,  since  the  Act  of  1875,  the 
suit  is  brought  here  on  the  petition  of  the  Atlanta  Companj 
alone  to  such  an  extent  as  to  allow  the  Sichmond  Companj 
to  waive  everything  else,  and  to  complete  the  jurisdiction  of 
this  Court,  by  appearing  in  the  suit  in  this  Court.  But,  in 
view  of  the  provision  of  §  5  of  the  Act  of  1875,  that  if,  in 
any  removed  suit,  it  shall  appear  to  the  satisfaction  of  the 
Circuit  Court,  at  any  time  after  the  suit  has  been  removed, 
that  the  suit  does  not  really  and  substantially  involve  a  dispute 
or  controversy  properly  within  the  jurisdiction  of  that  Court, 
it  shall  proceed  no  further  therein,  but  shall  dismiss  the  suit 
or  remand  it,  as  justice  may  require^  this  Court  can  now,  on 
this  motion  to  remand,  only  say,  that,  because  the  Richmond 
Company  is  not  yet  before  this  Court,  so  as  to  give  this 
Court  jurisdiction  as  to  its  personality,  the  controversy  set 
forth  in  the  petition,  and  by  reason  of  which  the  removal  is 
sought,  is  not  properly  within  the  jurisdiction  of  this  Court. 
If  desired,  however,  by  the  Atlanta  Company,  a  reasonable 
time  will  be  allowed  before  remanding  the  cause,  to  give  an 
opportunity  for  the  voluntary  appeai*ance  of  the  Kichmond 
Company  in  this  Court.  This  is  quite  as  competent  as  it 
would  be  to  allow  a  new  necessary  party  defendant  of  diflfer- 
ent  citizenship  from  the  plaintiffs  to  come  in  by  voluntary 
appearance  now  in  this  suit  in  this  Court.  If  time  for  the 
Richmond  Company  to  appear  is  not  allowed,  the  suit  will  be 
remanded  to  the  State  Court,  with  costs. 

David  Dudley  Fidd^  for  the  plaintiffs. 

Joseph  H.  Choate^  for  the  Atlanta  Company. 
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BlOHABD  ItOBRIS 
VS. 

The  MiNSfiAL  Poist  Tunnel  Coiipany  and  othbbs. 

The  petition  for  the  remoyal  of  a  caose  stated  that  the  removal  was  desired 
Qoder  §  689,  rabdiyision  8,  of  the  Revised  Statutes,  but  no  affidavit  was  filed» 
18  required  by  that  snbdivision.  The  facts  stated  in  the  petition  made  a  case 
for  removal  under  §  2of  the  Act  of  March  8d,  1876,(18  U,  8.3M,aiLarge,410:) 
Edd,  that  the  mistake,  in  referring  to  the  wrong  statute,  was  unimportant. 

The  Cict  that,  in  the  margin  of  the  second  edition  of  the  Revised  Statutes,  pub- 
lished in  1878,  under  authority  of  the  Act  of  March  2d,  1877,  (19  U,  S.  Slaf. 
tti  Large,  268,)  there  is,  opposite  §  689,  a  reference  to  said  Act  of  March  Sd» 
1875,  does  not  show  that  that  Act  is  repealed. 

(Before  Blaichford,  J.,  Southern  District  of  New  York,  April  28d,  1881.) 

Blatohford,  J.  The  only  objection  taken  to  the  juris- 
diction of  this  Court  herein  is,  that  the  petition  for  removal, 
made  by  the  plaintiff,  states  that  he  desires  to  remove  the 
suit  into  this  Court  in  porsaance  of  §  639,  snbdivision  3,  of 
the  Bevised  Statutes  of  the  United  States,  and  that  he  did 
not  file  in  the  State  Court  an  affidavit  as  to  prejudice  or  local 
influence,  as  required  by  that  subdivision.  The  prayer  of  the 
petition  is,  that  the  suit  may  be  removed  ^'pursuant  to  the 
aforesaid  Act."  The  petition  states  facts  which  make  out  a 
caBe  for  removal  under  the  first  clause  of  §  2  of  the  Act  of 
March  8d,  1875,  (18  iZ:  S.  Stat  at  Large,  470.)  The  plaintiff 
was  at  the  time  the  suit  was  brought  a  citizen  of  Pennsylvania 
and  the  defendants  were  then  some  of  them  citizens  of  New 
York  and  the  rest  citizens  of  Massachusetts.  The  mistake 
in  the  petition,  of  referring  to  the  wrong  statute,  is  unim- 
portant, when  the  facts  set  forth  in  it  make  a  case  for  removal 
under  the  Act  of  1875. 

The  defendants  contend  that  there  is  no  existing  statute 
but  §  639  of  the  Bevised  Statutes  under  which  a  removal  of 
a  suit  can  take  place ;  that,  in  the  2d  edition  of  the  Revised 
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Statutes,  published  in  1878,  under  authority  of  the  Act  of 
March  2d,  1877,  (19  U.  S.  Stat  at  Large,  268,)  there  is  in  the 
margin  opposite  §  639  a  reference  to  the  Act  of  March  3d, 
1875  ;  that  the  effect  of  this  is  to  repeal  the  Act  of  1875;  and 
that  §  639  is  left  thus  to  be  the  only  existing  law.  This  point 
was  overruled  by  this  Court  in  McLean  v.  St.  Paul,  cfec,  Raiir 
way  Co.,  (17  Blatchf.  C.  C.  R.,  363.)  The  reference  in  the 
margin  is  made  under  the  provision  of  the  Act  of  1877,  that 
the  commissioner  shall  make  marginal  reference  to  statutes 
passed  by  Congress  since  December  1st,  1873,  which  may,  in 
his  opinion,  in  any  manner  afi^ect  or  modify  any  of  the  pro- 
visions of  the  Revised  Statutes,  but  which  are  not  expressly 
therein  declared  to  be  amendments  of  the  Revised  Statutes. 
Hence  the  marginal  reference.  It  has  been  held  that  subdi- 
vision 1  of  §  639  is  superseded  by  the  Act  of  1875. 

The  motion  to  remand  the  cause  is  denied.  The  petition 
for  removal  was  filed  and  the  bond  was  filed  and  approved 
March  17th.  The  answer  served  after  that  was  served  after 
the  State  Court  had  lost  its  jurisdiction.  The  defendants  may 
now  have  20  days  to  file  and  serve  their  answer. 

E.  a,  Meade,  for  the  plaintiff. 

«/".  jF.  Harrison,  for  the  defendants. 


The  United  States 

vs. 

MoBrrz  Millingeb  and  Kobebt  Botd. 

The  defendant,  in  1881,  mored  to  open  a  jadgnoent  entered  againit  bim  in  18?S» 
and  for  a  new  trial  by  a  jury.  Tbe  judgment  was  on  a  rerdict  of  a  jniy,  oa 
a  failure  of  tbe  defendant  to  appear  at  tlie  trial.  Tbe  ground  of  the  motioa 
was  the  existence  of  facts  whicb  were  not  put  in  cTidenee :  Hdd,  that  Um 
Court  bad  no  power  to  g^ant  tbe  motion. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  April  S5th,  1881.) 
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Blatohfobd,  J.  In  this  case  a  judgment  was  entered  in 
this  Coart  on  the  12th  of  October,  1872,  against  the  defend- 
ants, for  $8,288  62.  The  judgment  was  on  a  verdict  of  a 
jury,  taken  on  a  failure  of  the  defendant  to  appear  at  the  trial. 
The  action  was  on  a  distillery  bond  on  which  the  defendant 
Boyd  was  surety,  and  was  founded  on  an  assessment  of  a  de- 
fideney  tax  to  make  up  the  amount  of  spirits  required  as  80 
per  cent  of  the  producing  capacity  of  the  distillery  as  fixed 
by  the  survey,  the  survey  being  made  under  §  10,  and  the  as- 
sessment under  §  20,  of  the  Act  of  July  20th,  1868,  (15  U.  S. 
Stat,  at  Large,  129, 133.)  In  February,  1880,  the  defendant 
Boyd  presented  to  this  Court  afSdavits  seeking  to  show  that 
the  extent  of  the  actual  capadtj  of  the  distillery,  with  the 
materials  and  implements  used,  did  not  exceed  the  quantity 
of  spirits  returned  as  produced ;  and  that,  after  the  assess- 
ment for  deficiency  was  made,  and  before  this  suit  was 
brought,  moneys  were  collected  under  a  distraint  made  under 
the  assessment,  which  were  not  credited  in  entering  the  judg- 
ment. On  these  aflSdavits  a  motion  was  made  to  open  the 
judgment  and  for  another  trial  by  a  jury.  The  Court,  Ship- 
man,  J.,  (17  Blatohf.  C.  G.  R.,  451,)  said,  that  "  the  only  ten- 
able reason  for  opening  the  judgment "  was  the  omission  of  the 
credits ;  that  the  Court  had  power  to  correct  such  a  mistake, 
on  the  authority  of  Crookes  v.  Maxwell,  (6  Blatchf.  G,  G.  -ff., 
468 ;)  and  that  the  judgment  ought  to  be  opened  only  for  the 
purpose  of  allowing  evidence  to  be  given  of  payments  made 
by  the  defendant  Millinger,  or  out  of  his  property,  which 
ought  to  have  been  allowed  and  deducted  from  the  face  of 
the  assessment  of  damages,  before  entering  the  judgment, 
bat  not  for  the  purpose  of  giving  evidence  of  other  defences 
to  the  claim  of  the  plaintiffs.  It  was  urged  to  the  Court,  that, 
under  the  ruling  of  the  .Supreme  Court,  in  Clinkeiibeard  v. 
VnUed  States,  (21  WaU.,  65,)  decided  at  the  October  Term, 
1874,  the  evidence  as  to  the  actual  capacity  of  the  distillery 
would  have  been  competent,  if  it  had  been  offered  at  the  trial 
of  this  suit,  and  that  it  was  not  ofi'ered  because  a  course  of 
decisions  based  on  the  views  stated  in  United  States  v.  Sod- 
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sarij  (14  Int.  liev.  liec^  100,)  and  in  other  caseB,  had  held  that 
the  asBeBsment  of  the  deficiency  tax  conld  not  be  qneetioned 
in  a  Buit  on  the  bond.  But  Judge  Shipman's  view  was,  evi- 
dently, that  the  Court  had  no  power  to  open  the  judgment  for 
the  cause  stated,  for  the  purpose  of  permitting  the  defence  in 
question  to  be  made.  At  the  same  time  that  the  motion  in  this 
case  was  made  before  him,  a  motion  was  also  made  before  him 
in  United  States  y.  Teven,  in  this  Court,  to  open  a  judgment 
which  had  been  rendered  in  1878  and  had  been  paid.  The 
motion  was  based  on  alleged  error  in  the  exclusion  of  testi- 
mony offered  at  the  trial  by  the  defendant,  such  testimony 
constituting  his  defence.  The  testimony  was  excluded  on  a 
construction  of  the  statute  supposed  to  be  correct.  The  Su- 
preme Court  had  afterwards  held,  in  another  case,  that  such 
construction  was  erroneous.  In  denying  the  motion,  Febru- 
ary 2d,  1880,  Judge  Shipman  said :  '^  The  question  in  r^ard 
to  vacating  the  judgment  is  neither  one  of  practice,  nor  of 
procedure,  nor  of  discretion,  nor  of  the  power  of  the  State 
Courts  in  similar  circumstances,  but  of  the  power  of  the  Fed- 
eral Courts.  I  am  of  opinion  that  this  Court  has  no  power, 
on  a  summary  motion,  to  vacate  a  judgment  rendered  at  a 
previous  term,  upon  the  grounds  set  up  in  the  motion  papers. 
{Bwrik  of  United  States  v.  MosSy  6  How.y  31 ;  McMicken 
V.  Periny  18  How.j  507/    Wood  v.  Zusey  4  McLean^  254.)" 

The  defendant  Boyd  now  presents  affidavits  in  this  case 
seeking  to  show  that,  in  making  the  survey  of  the  distillery, 
under  §  10  of  the  Act  of  1868,  the  assessor  took  no  part,  and 
the  person  designated  to  aid  the  assessor  under  that  section  was 
arbitrarily  required  by  the  Commissioner  of  Internal  Revenue 
to  fix  the  producing  capacity  of  the  distillery  at  what  was 
stated  in  the  report  of  survey  made,  which  was  larger  than  such 
person's  own  judgment  as  to  such  capacity.  On  this  a  motion 
is  made  to  open  the  judgment  and  for  a  new  trial  by  a  jury. 

I  think  the  Court  has  no  power  to  grant  this  motion.  In 
addition  to  the  cases  cited  in  United  States  v.  Teven^  those  of 
Medford  v.  Dorsey^  (2  Wash.  C.  C.  -R.,  433,)  Cameron  v.  Mo- 
JSobertSy  (3    Wheatan^  591,)  Brush  v.  Bobbins^  (3  Jieleanj 
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486,)  aDd  2'fie  Bank  v.  Labituiy  (1  Wooda^  11,)  may  be  re- 
ferred to.  It  is  held  in  eome  othei  Courts  that  the  power 
exists,  but  in  the  Federal  Courts  it.  does  not. 

A  distinction  is  urged  in  respect  to  this  case,  on  the  view 
that  the  error  sought  to  be  corrected  was  an  error  of  fact, 
while  in  United  States  v.  Teven  and  other  cases  it  was  an 
error  of  law,  and  that  in  the  Teven  case  the  judgment  was 
paid,  and  so  the  parties  were  out  of  Court.  The  evidence 
referred  to  and  sought  to  be  introduced  on  a  new  trial  is  evi- 
dence of  facts  which  existed  when  the  case  was  tried.  The 
failure  to  put  them  in  evidence  did  not  constitute  error  in  fact. 
There  was  no  error  in  any  proceeding  of  the  Court.  A  mis- 
take or  illegality  in  conducting  the  survey,  or  the  failure  of 
the  defendant  to  offer  evidence  thereof,  was  not  an  error  of 
the  Court  of  any  kind.  The  principle  of  the  cases  cited  ap- 
plies to  and  controls  the  present  case,  and  requires  that  the 
motion  should  be  denied.  It  is  not  intended  to  imply  that 
there  was  any  illegality  in  the  mode  of  making  the  survey,  as 
that  question  has  not  been  considered. 

Edward  B.  HiUj  {Assistant  District  Attorney^  for  the 
plaintiffs. 

Roger  M.  Sherman^  for  the  defendant  Boyd. 


John  MoCloskbt 

vs. 

Fredbbio  N.  Dubois  and  others.    In  Equtty. 

liPtters  patent  No.  220,767,  panted  to  John  McCloskey,  October  21  st,  1879.  for 
IB  impToyement  in  soft-metal  traps,  are  7old  for  want  of  inyention. 

The  claim,  namely,  "  A  die-drawn  seamless  trap  of  soft  metal,  as  a  new  artide 
of  mann&ctnre,  sabstantially  as  herein  described,"  claims  merely  a  trap  that 
is  drawn  and  not  cast,  as  before,  and  is  invalid. 

(Before  Whkblse,  J.,  Sonthern  District  of  New  York,  April  28th,  1881.) 
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Whbeleb,  J.  This  case  rests  upon  letters  patent  No.  220,- 
767,  issued  to  the  orator,  October  21st,  1879,  and  purporting 
to  be  for  an  improvement  in  soft-metal  traps.  Several  ques- 
tions arise  upon  the  defences  made,  and,  among  them,  one 
upon  the  patent  itself,  as  to  whether  it  covers  any  patentable 
invention,  or  any  invention  at  all.  The  specification  states 
that  "  the  object  of  this  invention  is  to  provide  what  are 
commonly  termed  'plumbers'  traps,'  (which  are  ordinarily 
made  of  lead,)  of  a  quality  superior  to  those  made  before  the 
date  of  my  invention,  and  at  much  less  expense.  The  said 
invention  comprises,  as  a  new  article  of  manufactnre,  a  die- 
drawn  seamless  soft-metal  trap,  the  same  being  the  trap  re- 
sulting from  the  practice  of  the  means  and  methods  herein 
specified  as  embraced  in  my  invention — ^^the  practice  of  the 
process  of  causing  soft  metal  to  issue  with  variable  velocities, 
or  in  variable  quantities,  at  opposite  sides  of  an  annular  die ;" 
then  what  the  figures  accompanying  are,  one  being  a  sectional 
and  another  a  side  view  of  the  traps,  and  the  rest  views  of 
apparatus  to  make  them  ;  and  then  that  "  my  said  invention 
may  be  manufactured  by  any  suitable  process,  means  or  ap- 
paratus whereby  soft  metal  may  be  caused  to  pass  in  variable 
quantities  or  at  variable  velocities  through  or  from  an  annular 
die ; "  and  then  describes  the  apparatus  constituting  one 
means  by  which  the  trap  may  be  produced,  and  the  mode  of 
production,  stating  further,  that  "the  walls  of  the  trap" 
"  thus  formed  will  be  of  uniform  thickness  at  the  inner  and 
outer  sides  of  the  bends  or  curves,"  and  that  it  issues  from 
the  die  "  in  the  form  of  a  pipe  of  greater  or  less  curvature 
and  with  solid  or  seamless  walls,  the  outer  surfaces  of  which 
are  more  or  less  marked  with  longitudinal  striations  from  end 
to  end  of  the  trap,  which  latter  is  thus  distinguished  from 
other  traps  by  its  peculiar  appearance."  The  claim  is :  "  A 
die-drawn  seamless  trap  of  soft  metal,  as  a  new  article  of 
manufacture,  substantially  as  herein  described."  There  is 
nothing  further  in  the  patent  showing  what  traps  of  this  sort 
were  in  use  or  known  before,  or  any  other  advantages  of  this 
trap ;  neither  is  there  anything  in  tiie  evidence  or  case  on  the 
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record  showing  anything  wherein  a  die-drawn  trap  is  any  dif- 
ferent from,  or  better  than,  other  traps.  These  traps  are 
simply  bends  of  water  pipes,  downwards  and  then  upwards, 
far  Plough  to  hold  sufficient  water  in  the  bends  to  fill  the 
bore  of  the  pipes  at  the  lowest  point  and  prevent  the  passage 
of  air  or  gas.  It  is  a  part  of  common  knowledge  that  such 
traps  were  made  prior  to  this  patent,  or  invention,  of  lead 
and,  perhaps,  of  other  soft  metal,  by  moulding  or  casting. 
Traps  so  made  were  in  very  common  use  in  the  drainage  of 
bonses  in  cities.  This  common  knowledge  and  use  Courts 
take  judicial  notice  of,  in  cases  of  this  kind.  {Brown  y. 
Piper,  91  U.S.,  37;  Terhune  v.  PhilUpa,  99  V.  S.,  592; 
QitirUo  V.  Ardito,  17  Blatchf.  C.  C.  R.,  400.)  It  was  the 
duty  of  the  orator  to  point  out  in  his  specification  the  im- 
provement which  he  claimed  to  be  his  invention.  {Rev.  Stat.j 
9ec.  4,888.)  He  had  the  right  to  assume,  the  same  as  others 
bad,  that  notice  would  be  taken  of  this  common  knowledge  ; 
bat  be  was  bound  to  show  what  there  was  beyond  that,  which 
be  claimed  to  be  his.  With  this  burden  upon  him,,  he  cannot 
justly  claim  that  there  are  differences  or  advantages  in  favor 
of  bis,  which  slionld  be  presumed  to  exist,  beyond  what  he 
has  specified.  The  patent  must  be  taken  as  it  reads,  in  the 
light  of  common  knowledge,  until  it  is  shown  to  cover  more 
by  those  who  claim  it  does  cover  more. 

Looking  at  the  old  and  well  known  structure  and  the  pat- 
ent at  the  same  time,  and  there  is  nothing  different  between 
the  old  and  the  new,  except  that  the  old  is  cast  or  moulded, 
And  the  new  is  drawn  through  a  die.  They  are  to  be  made  of 
the  same  material,  and  are  to  operate  for  the  same  purpose, 
in  precisely  the  same  way.  The  new  are  said  to  be  of  uni- 
form thickness  about  the  bends,  but  so  are  the  old ;  the  new 
are  said  to  be  seamless,  but  the  old  are  solid,  at  the  juncture 
of  the  moulds ;  the  new  are  said  to  be  marked  with  "  longi- 
tudinal striations,"  but  these  have  nothing  whatever  to  do 
with  the  quality  or  operation  of  the  trap.  They  are  merely 
the  inevitable  marks  of  the  die.  They  are  said  to  distinguish, 
in  appearance,  the  new  from  the  old,  but  that  would  only  be 
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the  subject  of  a  design  patent,  if  of  any.  The  only  differ- 
ence there  can  be,  in  reality,  is  that  one  is  cast  and  the  other 
is  drawn.  If  there  is  any  substantial  difference  between  lead, 
or  other  suitable  soft  metal,  when  cast,  and  when  wrooght  or 
drawn,  well  enough  known  to  be  the  subject  of  judicial 
notice,  the  Court  should,  doubtless,  regard  that  difference. 
There  is  a  well  known  difference  between  cast  iron  and 
wrought  iron  ;  but  this  is  not  because  casting  makes  the  dif- 
ference. Only  iron  of  the  quality  of  cast  iron  can  be  cast 
It  is  not  so,  or  is  not  commonly  known  to  be  so,  of  lead,  or 
other  suitable  soft  metals.  They  may  be  either  moulded  or 
wrought  or  drawn  of  the  same  quality,  and  are,  apparently, 
of  the  same  quality  when  done.  These  old  and  new  traps 
are,  therefore,  alike,  in  the  sense  of  the  patent  law.  They 
are  of  the  same  material  and  accomplish  the  same  result  in 
the  same  way.  The  sole  difference  is  that  in  appearance  be- 
tween the  bark-like  surface  of  one  and  the  striated  surface 
of  the  other.  There  is  nothing  between  the  two  to  be  in- 
vented, and  the  patent  covers  no  invention.  (  Wood  Paper 
Pa/tent^  23  WaU.^  566.)  However  meritorious  an  invention 
of  the  means  for  making  a  drawn  trap  might  be,  this  patent 
which,  while  it  describes  means,  is  for  the  product  only,  has 
nothing  to  rest  upon. 

The  bill  is  dismissed,  with  costs. 

James  A.  Whitney^  for  the  plaintiff*. 

Peter  Van  Antwerp  and  Rodney  Maeon^  for  the  defend- 
ants. 
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LoiTIB    SOHOEBKEH 


VS. 


The  Swift  and  Coitstney  and  Bebcheb  Company. 

In  Equity. 

Letters  patent  No.  63,104,  granted  to  Louis  Schoerken,  March  19th,  1867,  for  a 
match  box,  are  anticipated  by  the  French  patent,  No.  62,907,  granted  to 
Caossemille,  February  6th,  1862,  and  a  certificate  of  addition  thereto,  April 
29tb,  1864. 

A  copy  of  a  French  patent,  certified  by  the  Director  of  the  Conseryatoire 
National  dee  Arts  et  Metiers  of  France,  under  the  seal  of  that  Departmeot, 
▼erified  by  the  Minister  of  Agriculture  and  Commerce,  and  the  Minister  of 
Foreign  Afiairs,  under  their  seals,  but  not  by  the  great  seal  of  France,  is, 
Doder  §  893  of  the  Revised  Statutes,  prima  facie  evidence  of  the  granting  of 
the  French  patent  and  of  the  date  and  contents  thereol 

Vitbin  paragraph  8  of  §  4,920  of  the  Revised  Statutes,  the  invention  covered 
by  a  French  patent  so  certified  will  be  regarded  as  having  been  patented  by 
an  open  and  public  patent 

(Before  Wkkkubs,  J.,  Southern  District  of  New  York,  April  28th,  1881.) 

Wheeleb,  J.  This  suit  is  brought  upon  letters  patent  of 
the  United  States,  No.  63,104,  dated  March  19th,  1867,  and 
issued  to  the  orator,  for  a  match-box.  Among  the  defences 
Bet  up  in  the  answer  is  one  that  the  same  invention  had  been 
previously  patented  in  letters  patent  of  France,  No.  52,907, 
dated  February  6th,  1862,  and  a  certificate  of  addition  thereto, 
dated  April  29th,  1864,  granted  and  issued  to  one  Caussemille. 
The  orator^B  invention  is  not  shown  earlier  than  the  patent. 
The  defendant  has  filed  in  evidence  what  purports  to  be 
a  copy  of  the  patent  set  up  in  the  answer,  certified 
from  France.  The  orator  objects  to  this  copy  as  evi- 
dence, for  want  of  sufficient  authentication,  and  insists  that, 
if  admissible  in  evidence  at  all,  it  does  not  show  such  an  open 
public  patent  as  will  defeat  a  patent  of  the  United  States, 
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and  that  it  does  not  purport  to  be  a  patent  for  the  same  in- 
vention. 

Courts  of  this  country  take  judicial  notice  of  all  other 
nations  and  their  seals  of  State,  but  not  of  their  inferior  de- 
partments and  their  officers  and  seals.  The  copy  filed  in 
evidence  is  certified  by  the  Director  of  tlie  Conservatoire 
National  des  Arts  et  Metier^  of  France,  under  the  seal  of  that 
Department,  verified  by  the  Minister  of  Agriculture  and  Com- 
merce, and  the  Minister  of  Foreign  Affairs,  under  their  seals, 
but  not  by  the  great  seal  of  France.  This  would  not  be  sof- 
ficient  proof  of  the  copy  if  the  common  law  was  to  govern. 
{Church  V.  Hubbarty  2  Cranch,  187.)  But  the  difficulties  of 
making  proof  of  foreign,  as  well  as  of  domestic,  patents 
have  been  lessened  by  statute.  Copies  of  any  records,  books, 
or  papers  belonging  to  the  Patent  Office,  and  of  letters  patent, 
authenticated  by  the  seal,  and  certified  by  the  Commissioner 
or  Acting  Commissioner,  are  made  evidence  where  the  origi- 
nals would  be  evidence.  {Rev.  Stat,y  sec,  892.)  And,  **  copies 
of  the  specifications  and  drawings  of  foreign  letters  patent, 
certified  as  provided  in  the  preceding  section,  shall  be  prima 
facte  evidence  of  the  fact  of  the  granting  of  such  letters  pa- 
tent, and  of  the  date  and  contents  thereof."  {Reo.  Stat.^  sec 
893.)  This  Department  and  its  Director,  in  France,  corres- 
ponds to  the  Patent  Office  and  its  Commissioner,  in  the  United 
States,  as  is  understood,  and  the  Minister  of  Agriculture  and 
Commerce  to  the  Secretary  of  the  Interior,  so  that  this  oopj 
comes  from  the  proper  source,  is  authenticated  in  the  proper 
manner,  and  is  admissible  in  evidence  under  the  statote.  {Ds 
Florez  v.  liayncMs,  17  Blatchf.  C.  C.  R.,  436.) 

This  defence,  as  fonnulated  in  the  Revised  Statutes,  \&y 
that  the  invention  shall  have  been  patented  before  the  sup- 
posed invention  by  the  patentee.  {Sec.  4,920,  paragraph 
third,)  There  are  patents  in  France  which  may,  for  special 
and  public  reasons,  be  kept  secret.  The  expression  "pa- 
tented," in  the  statute,  would  seem,  from  the  signification  of 
the  word,  to  mean  only  inventions  laid  open  to  the  public 
and  protected  to  the  inventors,  and  such  appears  to  be  the 
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construction  which  the  expression  has  heretofore  received. 
There  is  nothing  to  show  whether  this  is  an  open  patent,  or 
one  made  secret,  except  what  can  be  gathered  from  the  copy 
itself,  and  the  fact  of  its  production.  Only  public  records 
are  provable  by  copy  certified  merely,  and  these  departments 
of  the  government  of  France  would  not  have  the  patent  in 
condition  to  certify  by  copy  if  it. was  secret,  and  not  public. 
So,  the  fact  that  it  is  certified  shows  it  to  be  what  could  be 
certified,  and  that  the  invention  described  by  it  was,  in  the 
sense  of  the  patent  law,  patented  by  the  original  patent  of 
the  copy  produced.  The  patent  is  prior  to  the  orator's  inven- 
tion, and  the  invention  patented  by  it  is  to  be  compared  with 
the  orator's. 

The  orator  states,  in  his  specification,  that  the  nature  of 
his  invention  ^^  consists  in  so  attaching  an  elastic  band  or  strap 
to  the  upper  end  of  an  outer  box  and  to  the  hinged  part 
of  the  lid  of  an  inner  box,  sliding  in  the  outer  one,  that,  when 
the  inner  box  is  drawn  out  from  the  outer  one,  the  lid  of  the 
former  shall,  as  soon  as  it  has  passed  beyond  the  upper  side 
of  the  outer  box,  be  elevated  by  means  of  the  stretching  of 
the  elastic  band,  and  thus  open  the  inner  box."  The  elastic 
band  is  further  described  as  attached  to  the  hinged  lid  of  the 
inner  box  "  a  little  forward "  of  the  hinge,  and  a  loop  or 
knob  on  the  outer  end  of  the  inner  box  to  take  hold  of  is 
shown.  The  operation  is  described  to  be,  that,  when  the  inner 
box  is  pulled  out  the  band  is  stretched,  and,  as  soon  as  pulled 
out  beyond  the  hinge,  the  lid  is  raised  by  the  band  ^'  acting  as 
it  were  on  a  lever  near  its  pivot,"  and  the  box  is  kept  open ; 
and,  on  pressing  down  the  lid,  the  action  of  the  elastic  band 
will  draw  the  inner  box  back  to  its  position  in  the  outer  box. 
The  claim  is  :  "  Connecting  the  hinged  part  of  the  cover  of 
an  inner  sliding  box  with  the  back  of  an  outer  case,  by 
means  of  an  elastic  band  or  strap,  substantially  as  and  for  the 
purposes  described." 

The  patent  of  Caussemille  shows  an  outer  box  open  at  one 
end,  with  an  inner  box  fitting  and  sliding  into  it,  having  a 
hinged  lid  opening  upwards,  and  an  elastic  band  fastened  at 
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one  end  to  the  back  Bide  of  the  onter  box,  and  at  the  other 
end  to  the  hinged  lid,  and  a  tongue  at  the  outer  end  of  the 
inner  box  to  take  hold  of  to  pull  it  out.  The  description  in 
that  patent  and  the  first  addition  is  of  structures  and  their 
operations  so  much  like  those  of  the  orator,  that,  on  the  arga- 
ment,  they  were  conceded  to  be  the  same,  except  it  was  claimed 
that  in  Caussemille's  the  hinged  lid  was  to  be  raised  by  the 
fingers  when  the  box  was  drawn  out,  instead  of  by  the  elastic 
band.  Therefore,  this  difference  only  needs  to  be  attended 
to.  This  addition  is  accompanied  by  drawings,  in  which  the 
closed  end  of  the  outer  box  is  designated  by  the  letter  a,  the 
inner  box  by  ft,  the  outer  box  by  c,  the  elastic  band  by  rf,  the 
hinged  lid  by  ^,  the  tongue  on  the  inner  box  by^^,  and,  in  one 
figure,  the  position  of  the  hinged  lid,  with  the  inner  box  with- 
drawn and  the  lid  fuUy  open,  is  shown  in  red  ink.  The  copy 
is  in  the  French  language,  and  in  this  part  proceeds:  ^'La 
tirette  d  est  fix6e  d'une  part  au  fond  a  de  la  boite  c,  et  d'autre 
part  au  couvercle  mobile  e  du  tiroir  h  que  contient  les  allu- 
mettes.  Une  languettey*  sert  ^  faire  sortir  le  tiroir  hors  de 
la  boite  lorsqu'on  vent  prendre  des  alJumettes.  £n  tirantle 
tiroir  b  au  moyen  de  la  languette  y,  le  couvercle  ^  brisure  e 
tend  la  tirette  de  caoutchouc  d^  et  prend  la  position  d'arret 
indiqueeAl'encre  rouge."  Translated,  this  reads :  "The spring 
d  is  fixed  at  one  extremity  to  the  end  a  of  the  box  c,  and  at 
the  other  to  the  movable  cover  e  of  the  drawer  or  box  i 
which  contains  the  matches.  The  tongue^^  serves  to  pull  the 
drawer  out  of  the  box  when  matches  are  wanted.  In  pulling 
out  the  drawer  by  means  of  the  tongue  /*,  the  movable  cover 
e  stretches  the  india  rubber  spring  (/,  and  takes  the  fixed  po- 
sition indicated  by  the  red  ink."  Here  is  no  indication  that 
the  movable  cover  is  raised  by  the  fingers  of  the  person  using 
the  box  and  in  that  way  opened.  When  the  cover,  in  being 
drawn  out  with  the  inner  box,  stretches  the  elastic  band,  the 
band  resists  the  force  by  pulling  upon  the  lid,  and,  as  the  box 
continues  to  move  outward,  the  lid,  when '  it  has  passed  be- 
yond the  hinge,  is  pulled  upward  and  opened.  This  is  done 
precisely  as  the  hinged  lid  of  the  plaintifi'^s  box  is  opened. 
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The  place  of  fastening  the  band  to  the  lid  is  not  indicated, 
but  it  must  be  "  a  little  forward  "  of  the  hinge,  in  order  to  be 
fastened  to  the  lid  itself,  for  it  could  not  well  be  fastened  to 
the  binge  between  the  two  parts  of  the  lid,  and,  besides,  that 
would  not  answer  the  description  ;  and  it  acts  ''  as  it  were  on 
a  lever  near  its  pivot."  Here  is  the  connecting  the  hinged 
part  of  the  cover  of  an  inner  sliding  box  with  the  back  of  an 
oQter  case,  by  means  of  an  elastic  band  or  strap,  substantially 
as  daimed  in  the  plaintifiPs  patent. 

In  1868,  Canssemille  took  out  a  fifth  certificate  of  addition 
to  this  same  patent.  In  that  addition,  an  employment  of  the 
rubber  spring  to  open  the  inner  box,  as  that  is  drawn  out,  is 
described,  which  is  claimed  by  the  orator  to  be  the  same  as  his 
invention,  and  to  show  that  Canssemille  did  not  understand 
and  intend  to  describe  it  when  he  applied  for  and  took  his 
first  certificate  of  addition.  In  that  the  rubber  spring  is  des- 
eribed  as  attached  to  the  lid  a  little  forward  of  the  hinge,  and 
to  pass  through  the  fixed  part  of  the  lid  tightly  a  little  back 
of  the  hinge,  into  the  inner  box,  and  through  the  inner  end 
of  that  box,  and  to  be  attached  to  the  closed  end  of  the  outer 
box,  making,  practically,  two  working  parts  of  the  spring,  one 
working  constantly  between  the  movable  and  immovable 
parts  of  the  lid,  to  raise  the  movable  part  whenever  the  inner 
box  was  drawn  out  past  the  cover  of  the  outer  box  far  enough 
80  it  could  be  raised,  and  the  other  to  return  the  inner  box 
into  the  outer,  when  freed.  In  the  plaintiff's  patent  and  Cans- 
semille's  first  addition  the  spring  passes  wholly  outside  of  the 
inner  box,  and  the  invention  described  in  them  is  different 
from  that  described. in  the  fifth  addition.  So,  the  foundation 
of  this  argument  fails,  even  if  the  argument  would  be  sound. 

Let  a  decree  be  entered  dismissing  the  bill  of  complaint, 
with  costs. 

Arthur  V,  BrieseUy  for  the  plaintiff. 

Henry  JS.  Da/oiea^  Jr.^  for  the  defendant. 
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Charles  F.  Wood 
William  S.  Dolbet  and  othebs.    In  Equttt. 

Design  letters  patent,  Na  11,409,  granted  to  Charlea  F.  Wood,  September  9th« 
1879.  for  "  a  new  and  improTed  design  for  jewelry  settings,"  are  yalid. 

Altliongh  the  patent  is  for  a  new  and  improved  design,  and  the  statnte  (Bn. 
SUU,,  §  4,929)  proyides  for  patents  for  new  and  original  designs,  yet  the  ptt- 
ent  must  be  held  to  be  for  a  design  new  and  distinctiye  and  original  with  the 
patentee. 

Infiringement  of  the  patent  considered  and  pointed  out. 

(Before  Whsslie,  J.,  Sonthem  District  of  New  York,  April  S8th,  1881.) 

Whebleb,  J.  This  suit  is  brought  for  an  alleged  infringe- 
meiit  of  design  patent  "No.  11,409,  issued  to  the  orator,  Sep- 
tember 9th,  1879,  for  jewelry  settings,  expressed  in  the  speci- 
fication to  be  for  '^  a  new  and  improved  design  for  jewebj 
settings,"  consisting  of  a  representation  of  a  bird  upon  a 
branch  or  twig,  with  a  leaf  above  the  bird,  and  a  panel  at  the 
base  of  the  twig,  in  white  and  gold  colors,  with  a  diamond 
upon  the  leaf,  and  two  diamonds  upon  the  paneL 

The  defences  are,  that  the  patent  for  a  new  and  improved 
design  is  not  within  the  statute,  sec.  4,929,  which  only  pro- 
vides for  patents  for  new  and  original  designs ;  that  this  de- 
sign was  known  and  ased  by  others  before  the  invention  or 
production  of  it  by  the  plaintiff ;  and  that  the  defendants  do 
not  infringe. 

Perhaps,  as  has  been  argued  for  the  defendants,  the  stat- 
ute was  intended  to  protect  such  designs  only  as  would  be 
original  and  distinctive  of  themselves,  and  not  those  which 
would  be  mere  improvements  upon  others,  but,  if  so,  the 
word  "  improved,"  in  this  patent,  is  not  understood  as  repre- 
senting that  this  design  is  a  mere  improvement  upon  another, 
especially  as  no  other  is  mentioned,  but  is  considered  to  mean 
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that  this  design  is  of  itself  new  and  distinctive,  and  improved 
as  compared  with  others,  and,  in  connection  with  the  word 
new,  to  represent  that  it  was  original  with  the  orator. 

The  evidence  shows  several  pre-existing  bird  designs,  and 
the  testimony  of  several  witnesses  is,  that  this  is  only  a  bird 
design  for  such  settings,  and  that,  therefore,  it  is  not  new  or 
originaL  But,  none  of  those  shown  are  like  this,  in  appear- 
ance, either  in  outline  or  detail.  Upon  all  the  evidence  in  re- 
spect to  them  it  is  not  shown  at  all  satisfactorily  that  settings 
of  this  design  were  either  known  or  used  before  the  orator 
produced  this. 

The  defendants  have  sold  rings  having  a  setting  of  the 
same  outline  as  that  represented  in  the  orator's  patent, 
representing  a  bird  upon  a  branch  or  twig,  with  a  leaf  above 
the  bird,  and  a  panel  or  a  larger  part  of  the  branch  in  the 
shape  of  a  panel,  and  two  leaves,  at  the  base  of  the  twig,  in 
white,  or  silver,  and  gold  colors,  and  a  diamond  upon  the 
leaf  above.  There  are  two  other  leaves  above  the  bird,  in 
the  defendants'  setting,  the  wings  of  the  bird  are  in  a  differ- 
ent position  from  those  of  the  bird  in  the  plaintiff's  setting, 
and  the  upper  leaf  is  turned  differently ;  but  the  two  leaves 
below  the  bird  in  the  defendants'  setting  are  in  white  or  sil- 
ver color,  and  somewhat  resemble  the  diamonds  upon  that 
part  of  the  plaintiff's,  and,  altogether,  more  is  required  than 
to  observe  and  consider  the  artistic  effect  of  each,  to  bring 
these  differences  to  notice.  Looked  at  as  ornaments,  desirable 
for  their  beauty  or  appropriateness,  according  to  the  taste  of 
the  wearer,  these  differences  in  the  details  become  imma- 
terial. The  patent  is  for  the  appearance  which  the  design 
will  add  to  articles  of  jewelry,  making  them  desirable  accord- 
ing to  its  attractiveness  to  those  who  may  observe  and  want 
them ;  and  it  is  the  right  to  the  exclusive  use  of  this  which  is 
secured  by  it  to  the  orator.  {Oorham  Co.  v.  White^  14  WaU.^ 
511.)  The  defendants  have  not  left  the  orator  to  his  rights, 
but  have  infringed  upon  them  by  making  use  of  a  design 
which  represents  substantially  the  same  appearance  to  that  class 
of  persons.    For  this  they  must  be  held  liable. 
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Let  a  decree  be  entered  for  an  injunction  and  an  aeconnt, 
according  to  the  prayer  of  the  bill,  with  costs. 

William  Kemhle  HaUj  for  the  plaintiff. 
Worth  Osgood^  for  the  defendants. 


Rebboca  Gbat,  Administratrix,  &o.j  of  William  W.  Gray, 

deoeabed 

vs. 

The  National  Steamship  Company.    In  Equity. 

In  August,  1867,  the  N.  Co.,  a  British  corporation,  went  into  liquidation  under 
"The  Companies'  Act,  1862,"  and  agreed  in  writing  with  the  S.  Co.,  another 
British  corporation,  to  sell  and  transfer  to  it,  for  a  consideration,  the  steam- 
ship P.  and  7  other  vessels,  and  delivered  over  the  8  yesselB  to  it,  and 
ceased  to  do  business,  and  after  that  the  S.  Co.  ran  the  8  yessels.  In  October, 
1867,  a  collision  occurred  in  the  harbor  of  New  York,  between  the  P.  and  a 
boat,  whereby  G.  was  Mlled.  The  plaintiff,  as  administratrix  of  6.,  sued  the 
N.  Co.  in  a  State  Court  of  New  York,  for  the  death  of  G.,  and  had  a  rerdict 
and  a  judgment  for  |8,289  06,  the  N.  Co.  appearing  and  defending  the  suit 
Afterwards,  M.,  as  assignee  of  the  judgment,  sued  the  S.  Co.,  the  defendant 
in  this  suit,  in  a  State  Court  of  New  York,  on  the  judgment,  claiming  to 
make  the  S.  Co.  pay  it,  as  having  received  the  property  of  the  N.  Co.  with 
an  agreement  to  pay  its  debts.  The  defendant  had  judgment  in  the  snit 
Then,  the  plaintiff  brought  tliis  suit,  as  assignee  of  her  original  judgment,  to 
make  the  S.  Co.  liable  for  it,  on  tbe  ground  that  the  property  of  the  N.  Ca 
was  transferred  to  the  S.  Co.  after  the  return  of  an  execution  unsatisfied  oa 
the  judgment :  Heldt  that  the  written  agreement  and  the  delivery  of  poaaei 
sion  of  the  vessels  was  a  suiBcient  transfer,  in  1867,  before  the  collision; 
that,  as  matter  of  fact,  the  plaintiff  had  notice,  before  recovering  her  judg- 
ment, that  the  S.  Co.  claimed  to  own  the  P.  at  the  time  of  the  collision  and 
afterwards,  and  that  the  two  corporations  were  distinct ;  and  Uiat  the  de- 
fendant was  not  liable  in  this  suit. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  May  6th,  1881.) 
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Blatchford,  J.  On  and  before  the  16th  of  Augnst,  1867, 
the  National  Steam  !N^avigation  Company,  Limited,  (and 
which  will  be  called  the  Navigation  Company,)  was  a  British 
corporation.  On  that  day,  a  written  agreement  was  made 
between  it,  of  the  first  part,  William  Rome  and  Charles 
Edward  Dixon,  of  the  second  part,  and  the  National  Steam- 
ship Company,  Limited,  a  British  corporation,  (and  which 
will  be  called  the  Steamship  Company,)  of  the  third  part. 
This  agreement  recites,  that,  on  the  9th  of  July,  1867,  the 
Navigation  Company  duly  passed  a  resolution  in  conformity 
with  "  The  Companies'  Act,  1862,"  to  the  effect  that  that  com- 
pany be  wound  up  voluntarily,  as  and  from  the  15th  of 
August,  1867,  and  that  the  said  Rome  and  Dixon  be  appointed 
liquidators  for  that  purpose,  and  that  a  new  company,  called 
the  Steamship  Company,  Limited,  had  been  duly  formed  and 
registered,  with  a  capital  of  £1,000,000,  divided  into  75,000 
shares  of  £10  each,  and  25,000  preferential  shares  of  £10  each, 
and  that  it  was  proposed  to  transfer  to  such  new  company  the 
whole  of  the  business  and  property  of  the  Navigation  Com- 
pany, in  consideration  of  the  allotting  by  the  new  company 
of  60,000  shares  in  it,  credited  with  £10  per  share  paid,  for 
the  purpose  of  distribution  among  the  members  of  the  Nav- 
igation Company,  or  otherwise  for  its  benefit,  and  assuming 
all  its  liabilities,  and  also  making  provision  for  all  matters 
which  might  arise  in  the  liquidation  of  the  Navigation  Com- 
pany, and  that  the  proposed  transfer  was  thereby  approved, 
and  that  an  authority  was  thereby  conferred  on  the  liquida- 
tors  to  accept  such  60,000  shares  in  the  new  company,  each 
credited  with  £10  as  paid  up  thereon,  for  the  purposes  of 
distribution  among  the  members  of,  and  for  the  benefit  of,  the 
Navigation  Company.  The  agreement  also  recites,  that  the 
Steamship  Company  had  been  incoi-porated  under  the  provis- 
ions of  the  Companies'  Act,  1862,  with  a  memorandum  and  arti- 
cles of  association,  extracts  from  which  it  sets  forth.  These  ex- 
tracts show  that  the  name  of  the  company  is  *^  The  Steamship 
Conapany,  Limited ; "  that  the  objects  for  which  it  is  established 
are,  (among  other  things,)  the  purchasing  and  taking  over, 
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for  the  sum  of  £600,000  in  its  paid  up  shares,  of  £10  each, 
all  the  business,  ships  or  assets,  subject  to  such  liabilities  of 
the  Navigation  Company,  and  the  sailing  and  managing  of 
ships  or  vessels  of  iron  or  wood  of  every  description ;  that 
iis  capital  is  £1,000,000,  divided  into  75,000  original  sharea 
of  £10  each,  and  25,000  preferential  shares  of  £10  each ;  that 
it  is  established  for  the  purpose  of  purchasing  and  taking  over 
the  business  and  assets  of  the  Navigation  Company,  subject 
to  the  payment  of  all  its  existing  liabilities,  on  the  terms  that 
there  be  allotted  to  each  member  of  the  Navigation  Company, 
in  respect  to  every  share  held  by  such  member  in  it,  3  shares 
in  the  new  company,  of  £10,  fully  paid  up,  and  that  there  be 
also  offered  to  each  such  member,  in  respect  to  each  share  so 
held  by  him,  a  preferential  share  of  £10,  in  respect  of  which 
the  sum  of  10  shillings  shall  be  paid  by  him  on  the  allotment 
and  acceptance  by  him  of  such  preferential  shares ;  that 
60,000  of  the  original  shares  shall  be  offered  at  par  as  fully 
paid  up  shares,  so  that  3  of  them  shall  be  offered  to  the 
holder  of  each  share  of  £100  on  which  £30  has  been  paid  up 
in  the  Navigation  Company,  in  exchange  for  each  such  share, 
and  the  remaining  15,000  original  shares  and  5,000  prefer- 
ential shares  shall  be  issued  only  under  the  circumstances 
thereinafter  mentioned;  that  the  directors  shall  first  offer 
20,000  of  the  preferential  shares,  pro  rata^  to  such  holders  of 
shares  in  the  Navigation  Company  as  shall  agree  to  exchange 
their  shares  into  fully  paid  up  shares  in  the  new  company, 
but,  in  case  any  of  the  members  of  the  Navigation  Company 
shall  decline  to  receive  the  same,  or  neglect  to  accept  the 
same,  the  directors  shall  issue  such  remaining  shares,  from 
time  to  time,  to  such  persons  as  they  may  think  fit ;  that  it 
shall  be  lawful  for  the  directors  to  use  any  portion  of  the 
remaining  15,000  original  shares  and  5,000  preferential  shares, 
for  the  purpose  of  enabling  them,  or  the  Navigation  Com- 
pany, to  carry  out  a  specified  contract,  made  April  18th,  1866, 
to  which  the  Navigation  Company  was  a  party,  if  they  shall 
deem  it  expedient  so  to  do,  provided  that  one  preferential 
share  be  offered  to  each  holder  of  3  of  the  remaining  15,000 
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original  shares ;  that  certain  Bpecified  dividends  shall  b^made 
on  the  preferential  shares,  and  the  holders  of  them  shall  be 
entitled  to  certain  specified  rights,  in  case  the  company  shall 
be  wound  np ;  and  that  no  further  calls  shall  be  made  in 
respect  of  the  original  £10  shares,  bnt  certain  specified  calls 
may  be  made  as  r^ards  the  preferential  shares.  The  agree- 
ment also  recites,  that  the  assets  and  property  of  the  Naviga- 
tion Company  consist  of  certain  ships  and  other  property, 
all  of  which  are  disclosed  by  its  books,  papers  and  documents, 
which  have  been  laid  before  the  liquidators  and  the  Steamship 
Company ;  that  there  are  also  certain  liabilities  of  the  Naviga- 
tion  Company,  also  disclosed  by  the  same  books,  papers  and 
documents,  as  the  same  have  been  laid  before  the  liquidators 
and  the  Steamship  Company ;  and  that,  by  special  resolution, 
'^  The  Steamship  Company,  Limited,"  has  changed  its  name 
and  now  is  '^  The  National  Steamship  Company,  Limited.'^ 
The  agreement  then  provides  as  follows :  (1 .)  The  Navigation 
Company  and  their  liquidators  will  forthwith,  by  such  means, 
deeds,  acts  and  assurances  as  may  be  necessary  or  expedient 
in  that  behalf,  convey,  deliver  and  make  over  to  the  Steam- 
ship Company  all  such  real  and  personal  property,  capable  of 
assignment  and  transfer,  as  are  comprised  in,  or  make  up,  or 
pertain  to,  the  several  items  appearing  under  the  head  of 
assets  in  the  said  books,  papers  and  documents,  and  which 
books,  papers  and  documents,  it  is  agreed,  shall  be  given  up 
to  the  Steamship  Company.  (2.)  The  Steamship  Company 
shall  take  such  property  subject  to  the  several  rights  and 
equities  therein  subsisting,  and,  in  particular,  to  the  discharge 
of  the  several  liabilities  appearing  in  the  said  books,  papers 
and  documents,  and  to  all  other  liabilities,  if  any,  of  the 
Navigation  Company,  to  which  said  property  is  now  subject. 
(3.)  As  to  all  such  parts  of  said  property  as  shall  not  be  capa- 
ble of  assignment,  the  Navigation  Company  and  the  liqui- 
dators will  stand  seized  and  possessed  of  it  in  trust  for  the 
Steamship  Company,  and  to  be  dealt  with  as  the  Steamship 
Company  may  from  time  to  time  direct.  (4.)  The  property 
80  agreed  to  be  conveyed  shall,  subject  to  said  debts  and 
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liabilities  of  the  Navigation  Company,  and  subject  to  the 
rights  and  equities  affecting  it,  be  held  by  the  Steamship 
Company,  subject  to  the  primary  obligation  of  discharging 
all  expenses  connected  with  the  dissolution  and  winding  up  of 
the  Navigation  Company,  and  all  other  liabilities  to  be  incurred 
by  the  liquidators,  as  such,  and  all  moneys  necessary  for  the 
purchase  of  the  interest  of  any  dissentient  member  of  the 
Navigation  Company  who  shall  be  entitled  to  have  his  interest 
purchased  under  the  Companies'  Act,  1862,  and  all  moneyfi 
which  the  liquidators  may  pay  in  pursuance  of  any  arrange- 
ment or  compromise  with  any  member  of  the  Navigation 
Company,  and,  subject  to  said  payments,  for  the  benefit  of 
the  Steamship  Company.  (5.)  The  Steamship  Company  will 
allot  to  the  liquidators  so  many  of  its  fully  paid  up  shares 
and  preferential  shares  as  will  enable  them  to  carry  out  the 
arrangement  so  proposed  to  the  members  of  the  Navigation 
Company.  (6.)  The  liquidators  will  allot  said  shares  to  the 
members  of  the  Navigation  Company  whose  names  appeared 
on  the  register  of  that  company  on  the  15th  of  August,  1867, 
willing  to  accept  the  same,  in  the  proportion  of  3  shares  of 
£10  each,  fully  paid  up,  and  one  preferential  share  of  £10,  in 
the  Steamship  Company,  for  one  share  of  £100  in  the  Navi- 
gation Company,  with  £30  paid  up.  (7.)  The  liquidators 
shall  do  all  things  necessary  to  pay  for  purchasing  such  in- 
terest of  any  dissentient  member,  and  shall  dispose  of  the 
shares  in  the  Steamship  Company  to  which  the  dissentient 
member  would,  but  for  his  dissent,  be  entitled.  (8.)  The 
Steamship  Company  will  pay  the  several  liabilities  disclosed 
in  said  books,  papers  and  documents,  and  all  other  debts,  if 
any,  of  the  Navigation  Company,  and  will  devote  and  apply 
the  real  and  personal  property  so  to  be  made  over  to  them  to 
that  purpose.  (9.)  The  Steamship  Company  will  save  harm- 
less and  keep  indemnified  the  liquidators  from  all  liabilities 
in  their  capacity  as  such  liquidators.  (10.)  In  case  of  dispute, 
the  matter  in  diflerence  shall  be  settled  by  arbitration. 

When  this  agreement  was  made,  the  Navigation  Company 
owned  and  was  in  possession  of  eight  steamships,  named  The 
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Queen,  Denmark,  England,  Helvetia,  Erin,  Pennsylvania, 
Virginia,  and  Loaisiana.  On  the  16th  of  Angust,  1867,  after 
the  making  of  the  agreement,  the  liquidators  delivered  the 
said  8  steamships  to  the  Steamship  Company.  From  that 
time  forward  the  latter  company  dealt  with  said  ships  as  it& 
own  property,  and  managed  them,  and  received  the  freights, 
and  entered  them  in  its  own  name  in  clearances,  and  adver- 
tised them  in  its  own  name,  and  acted  as  owner  of  them.  The 
Navigation  Company  ceased  to  do  business  on  the  16th  of 
August,  1867.  The  Steamship  Company  commenced  busi- 
ness on  that  day,  and  opened  a  set  of  books,  in  which  it» 
transactions  were  entered.  The  whole  of  the  officials  of  the 
Navigation  Company  became  officials  of  the  Steamship  Com- 
pany. There  was  at  the  time  no  formal  written  transfer  or 
bOl  of  sale  of  the  vessels  made,  other  than  said  written  agree- 
ment. 

"The  Steamship  Company,  Limited,"  was  incorporated 
by  that  name,  under  the  Companies'  Act,  1862,  on  the  1st  of 
July,  1867.  With  the  sanction  of  a  special  resolution  passed 
by  it,  and  with  the  approval  of  the  Board  of  Trade,  its  name 
was,  under  §  13  of  the  said  Act,  changed,  and  it  was  there- 
after called  "  The  National  Steamship  Company,  Limited," 
and  its  new  name  was  entered  on  the  register  of  joint-stock 
companies  accordingly,  by  the  registrar  of  joint-stock  com- 
panies, and  he  gave  a  certificate  to  the  above  effect  on  the  8th 
of  August,  1»67.  On  the  15th  of  April,  1869,  the  secretary 
of  the  National  Steamship  Company,  Limited,  addressed  a 
letter,  under  the  seal  of  that  company,  to  the  Kegistrar  of 
Shipping  at  the  Custom  House  at  Liverpool,  requesting  that 
the  said  8  steamers,  "  at  present  registered  in  the  name  of 
The  National  Steam  Navigation  Company,  Limited,  be  trans- 
ferred to  the  National  Steamship  Company,  Limited,  the  first 
named  company  having  been  reconstituted  under  the  latter 
name  and  being  in  process  of  liquidation."  This  application 
was  accompanied  by  a  certificate  of  the  incorporation  of  the 
Steamship  Company,  Limited,  and  a  certificate  of  such 
change  of  its  name  to  the  National  Steamship  Company,  Lim- 
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ited.  The  application  was  submitted  bj  the  Cnstom  House 
at  Liverpool,  on  the  same  day,  to  the  Board  of  Commission- 
ers of  Castoms,  as  an  application  that  the  8  vessels,  then 
standing  in  the  name  of  the  National  Steam  Navigation  Com- 
pany, Limited,  might  be  registered  "under  the  title. of  "  the 
National  Steamship  Company,  Limited,  ^'  as  sanctioned  by  the 
annexed  certificate  of  incorporation."  On  the  17th  of  April, 
1869,  the  Chief  Begistrar  of  Shipping  signed  a  paper  in  which 
he  said :  "  The  evidence  of  change  of  name  of  the  company 
being  satisfactory,  as  shown  by  the  enclosed  certificate  of  in- 
<^orporation,  I  submit  that  the  several  registers  of  the  vessels 
may  be  noted  as  requested."  On  the  same  day  it  was  so 
ordered  by  the  Board  of  Commissioners  of  Customs. 

The  records  of  the  registry  of  shipping  in  the  Custom 
House  at  Liverpool  do  not  show  any  document  of  record 
there  making  any  change  of  ownership  of  any  of  the  ressels 
from  the  National  Steam  Navigation  Company,  Limited. 
Those  records  show  the  following  facts  (among  others)  as  to 
the  registry  in  that  office  of  the  vessels  :  The  Virginia,  the 
Denmark  and  the  Louisiana  were  conveyed  to  the  National 
Steam  Navigation  Company  by  bills  of  sale,  and  were  there- 
npon  registered  in  its  name,  prior  to  1869.  The  Pennsyl- 
vania, Erin,  Helvetia,  The  Queen,  and  England  were  regis- 
tered in  the  name  of  that  company  as  original  owners,  prior 
to  1869.  In  the  record  of  the  registry  of  each  of  the  8 
vessels  the  following  entry  appears :  "  Ownership  altered  to 
^  The  National  Steamship  Company,  Limited,'  per  Board^s 
order,  dated  17th  April,  1869,  from  ^The  National  Steam 
Navigation  Company;'"  and,  under  the  head  of  "Names of 
owners,"  the  following:  "The  National  Steamship  Company, 
Limited,  Total,  19th  April,  1869."  On  this  alteration  of  own- 
ership in  the  registry  no  new  register  or  certificate  of  registry 
was  taken  ont  by,  or  issued  in  respect  of,  any  one  of  the  8 
ships,  but  the  old  registers  issned  to  the  National  Steam  Nav- 
igation Company,  Limited,  prior  to  1869,  remained  outstand- 
ing, and  were  surrendered  up  and  cancelled,  one  in  1870,  two 
in  1871,  four  in  1872,  and  one  in  1874,  seven  new  registers 
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for  seyen  of  the  ycsselB  being  taken  in  the  name  of  the  Na- 
tional Steamship  Company,  Limited,  on  alteration  of  tonnage, 
and  three  of  the  vesaels,  one  of  which  was  the  Pennsylvania, 
being  sold  to  foreigners.  The  Navigation  Company  was 
finally  dissolved  in  November,  1870. 

On  the  Slst  of  October,  1867,  the  plaintiff  in  this  suit 
commenced  an  action  at  law,  in  the  Superior  Court  of  the  city 
of  New  York,  against  the  National  Steam  Navigation  Com- 
pany.   The  complaint  in  that  suit  alleged  that  the  defendants 
in  it  "  are  "  a  British  corporation,  "  and  at  the  times  hereinaf- 
ter mentioned,  being  such  corporation,  owned  and  sailed  a  line 
of  ocean  steamers  between  New  York  and  Queenstown  and 
Liverpool."    The  cause  of  action  set  forth  was  the  death  of 
the  plaintiff's  intestate,  on  the  24th  of  October,  1867,  caused 
by  a  collision  on  that  day,  in  the  harbor  of  New  York,  between 
a  canal  boat,  on  which  he  was,  and  the  steamship  Pennsylva- 
nia, "belonging  to  the  defendants,"  which  occurred  through 
the  negligence  of  the  steamship,  her  master  and  crew.     The 
claim  was  for  $5,000.     The  National  Steam  Navigation  Com- 
pany, as  defendant  in  the  suit,  appeared  by  attorney,  and  an- 
swered the  complaint.     The  answer  admits  that  the  defend- 
ants "were  created  "  a  British  corporation,  and  that  a  collision 
took  place  between  the  Pennsylvania  and  certain  canal  boats, 
and  denies  all  the  other  matters  stated  in  the  complaint  "  sev- 
erally and  specifically."    The  answer  was  sworn  to,  December 
16th,  1867,  by  Francis  W.  J.  Hurst,  who  makes  oath  "  that  he 
is  the  only  managing  agent  in  the  United  States,  of  the  de- 
fendants."    The  cause  was  tried  before  a  jury,  May  12th, 
1868,  and  resulted  in  a  verdict  of  $3,000  for  the  plaintiff.   On 
this  verdict  a  judgment  was  entered,  June  23d,  1868,  in  favor 
of  the  plaintiff,  against  the  National  Steam  Navigation  Com- 
pany, for  $3,289  05,  damages,  costs  and  disbursements.     That 
jodgment  has  never  been  reversed  or  paid.     On  the  11th  of 
December,  1869.  the  plaintiff  assigned  the  judgment  to  Asa 
F.  Miller.      In  January,  1 870,  Miller  brought  a  suit,  in  the 
Supreme  Court  of  the  State  of  New  York,  against  the  defend- 
ant in  this  suit,  the  National  Steamship  Company.     The  com- 
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plaint  sets  forth  the  recovery  of  the  jadgment,  the  issuing  of 
an  execution  on  it,  the  retarn  of  said  execntion  wholly  unsat- 
isfied, and  the  assignment  of  the  judgment  to  Miller ;  that  the 
Navigation  Company  was  a  British  corporation,  and,  a  short 
time  before  the  bringing  of  the  sait  in  which  the  judgment  was 
recovered,  was  engaged  in  a  very  extensive  shipping  business 
between  New  York  and  Liverpool,  with  steamers,  and  having 
a  general  agency,  with  ofSces,  in  the  city  of  New  York;  that, 
at  the  time  of  the  accruing  of  the  cause  of  action  on  which 
the  judgment  was  obtained,  the  defendant  in  said  action  was 
doing  business  in  New  York  under  the  corporate  name  of  the 
National  Steam  Navigation  Company ;  that,  about  the  time  of 
the  recovery  of  the  judgment,  the  Navigation  Company  sud- 
denly assumed  a  new  corporate  name  in  this  jurisdiction,  and 
became  thereafter  known  as  the  National  Steamship  Compa- 
ny, ^'  the  defendant  in  this  action,"  and  the  sheriff  was,  by 
such  change  of  name,  disabled  from  levying  on  the  same  prop- 
erty which  had,  until  said  time,  stood  in  the  name  of  the  Nav- 
igation Company ;  that  said  change  of  name  was  effected 
merely  for  the  purpose  of  making  an  alteration  in,  and  curing 
a  technical  defect  of,  the  deed  of  settlement  of  the  Navigation 
Company ;  that,  on  the  occasion  of  said  operation,  the  Navi- 
gation Company  handed  over  all  their  property  to  the  Steam- 
ship Company,  it  being  fully  adequate  to  satisfy  said  judgment; 
that  the  Steamship  Company  received  the  assets  of  said  judg- 
ment debtor,  and  remained  under  the  same  control,  and  has 
never  changed  its  identity,  and  said  change  of  corporate  name 
was  fraudulently  interposed  in  this  jurisdiction,  to  prevent  a 
levy  under  said  execution ;  that  the  Steamship  Company  has 
ample  assets  of  the  Navigation  Company,  and,  as  to  them,  is 
merely  trustee  for  the  Navigation  Company  and  its  creditors; 
that  the  latter  Company  is  not,  and  has  not  been  for  the  space 
of  about  one  year,  within  the  State  of  New  York,  and  has  no 
property  therein  except  the  property  standing  in  the  name  of 
the  Steamship  Company ;  and  that  the  latter  Company  has 
property  within  this  jurisdiction,  belonging,  as  above  des- 
cribed, to  said  judgment  debtor.    The  prayer  of  the  com- 
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plaint  18  for  jadgment  that  the  Steamship  Company  pay  said 
judgment.    That  Company  appeared  in  said  suit,  and  answered 
the  complaint.     The  answer  admits  the  recovery  of  the  judg- 
ment, and  the  issuing  and  return  of  the  execution.     It  admits 
that  the  Navigation  Company  was  a  British  corporation.    It 
alleges  that  the  Steamship  Company  is  a  distinct  and  separate 
British  corporation.    It  admits  the  sale,  transfer  and  delivery 
by  the  Navigation  Company,  on  the  15th  of  August,  1867,  to 
the  Steamship  Company,  of  their  steamships  and  bnsiness ; 
that  the  Navigation  Company,  up  to  that  date,  carried  on  a 
large  shipping  business  between  New  York  and  Liverpool,  with 
steamers ;  and  that  the  Navigation  Company  has  no  property 
within  the  State  of  New  York.    It  denies,  generally  and  spe- 
cifically, every  material  allegation  in  the  complaint,  not  ex- 
pressly admitted  in  the  answer.     The  answer  was  sworn  to 
February  19th,  1870,  by  Francis  W.  J.  Hurst,  who  makes 
oath  '^  that  he  is  the  sole  managing  agent  in  the  United  States 
of  the  defendants."     The  suit  brought  by  Miller  was  tried  at 
Special  Term,  September  1st,  1873,  and  an  order  made  in  it 
that  day  states  that  the  action  was  '^  brought  on  for  trial,"  at 
a  special  term  of  the  Court,  '^  upon  the  pleadings  and  proofs," 
and  that,  on  hearing  counsel, ''  on  a  motion  to  dismiss  the  com- 
plaint," it  is  ordered  that  the  complaint  ^^  be  dismissed,  with 
costs  to  the  defendant."    The  judgment  therein  was  entered 
October  20th,  1873,  and  states  that  the  action  came  on,  in  its 
regular  order  on  the  calendar,  on  December  12th,  1870  ;  that, 
after  hearing  counsel,  it  was  ordered  that  the  complaint  be 
dismissed,  with  costs  to  the  defendant ;  and  that  the  defend- 
ant have  judgment  against  the  plaintiff  for  $200  84,  costs  and 
disbnrsements.    The  plaintiff  appealed  to  the  Oeneral  Term, 
and  the  judgment  was  by  it  affirmed  on  the  7th  of  May, 
1875.    The  case  is  reported  in  4  Nun,  654.    It  is  there  stated, 
and  it  so  appears  by  the  bill  of  exceptions  taken  at  the  trial, 
that,  at  the  trial,  the  plaintiff  amended  his  complaint  by  strik- 
ing out  such  matters  as  might  be  inconsistent  with  such  amend- 
ment, and  by  inserting,  .instead  thereof,  allegations  that  the 
Steamship  Company  and  the  Navigation  Company  were  sepa- 
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rate  and  distinct  corporations,  and  that  the  formeraccepted  the 
Tatter's  property  with  a  distinct  agreement  to  pay  the  tatter's 
debts  ;  that  the  answer  was  then  so  amended  as  to  deny  those 
allegations  generally ;  that  the  plaintiff  pnt  in  evidence  the 
judgment  roll  of  the  judgment  and  proved  the  issaing  of  the 
execution  and  its  return  unsatisfied,  and  then  gave  evidence 
tending  to  show  that  the  defendant  in  the  action  was  incoiv 
porated,  July  1st,  1867,  by  the  name  of  ''  The  Steamship  Com- 
pany, Limited,"  that,  on  the  8th  of  August,  1867,  its  name 
was  changed  to  '^  The  National  Steamship  Company,  Limited,'^ 
that  the  Navigation  Company,  preparatory  to  a  dissolution  of 
that  corporation,  transferred  all  its  property  to  two  liquida- 
tors, under  the  provisions  of  the  Companies'  Act,  1862,  that 
said  liquidators  transferred  all  of  said  property  to  the  Steam- 
ship Company  on  the  16th  of  August,  1867,  that  on  that  day 
the  Navigation  Company  ceased  to  do  business,  and  com* 
menced  to  wind  up  its  affairs,  and  that  such  transfer  was  made 
substantially  upon  the  agreement  and  condition  that  the  Steam- 
ship Company  should  take  such  property  subject  to  the  rights 
and  equities  therein  subsisting,  and,  in  particular,  to  the  dis- 
charge of  the  several  liabilities  appearing  in  the  books,  pa- 
pers and  documents  of  the  Navigation  Company,  and  to  all 
other  liabilities  of  the  last  named  Company  to  which  said 
property  was  then  subject,  and  would  pay,  in  due  course,  the 
several  liabilities  disclosed  in  said  books,  papers  and  docu- 
ments aforesaid,  and  all  other  debts,  if  any,  of  the  Navigation 
Company,  and  would  apply  the  property  so  to  be  made  over 
to  them,  for  that  purpose.  The  report  then  proceeds :  **The 
General  Terra  was  of  opinion,  that,  as  the  liability  to  the 
plaintiff's  assignor  for  an  injury  which  occurred  to  her  intes- 
tate on  the  24:th  of  October,  1867,  could  not  appear  in  the 
books,  papers  and  documents  of  the  National  Steam  Naviga- 
tion Company  on  the  I6th  of  August  preceding,  nor  be  then 
a  debt  or  liability  of  that  Company  which  was  or  could  be 
assnmed  by  the  present  defendant,  and  as,  when  the  injury 
occurred,  the  National  Steamship  Cojnpany  was  the  owner  of 
^he  steamship  Pennsylvania,  engaged  in  its  navigation,  and 
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the  alleged  wrongfiil  act  and  negligence  were  its  own,  and  not 
those  of  the  corporation  which  was  8aed,  neitlier  on  soand 
law  Dor  logic  could  it  be  held  that,  by  the  agreement  made  on 
the  transfer  of  the  property,  defendant  bonnd  itself  to  pay  its 
liabilities  that  might  thereafter  spring  out  of  the  wrongful 
acts  and  negligence  of  its  own  servants,  nor  did  the  agreement 
contemplate  or  provide  for  liabilities  of  that  kind  which  might 
he  asserted  by  actions  improperly  brought  against  the  com- 
pany which  had  ceased  to  do  business,  and  was  existing  only 
in  the  process  of  winding  up  its  affairs,  and  that,  therefore, 
the  complaint  was  properly  dismissed,  and  that  the  judgment 
ahonld  be  affirmed,  with  costs."  The  bill  of  exceptions  in 
the  case  shows  that  the  said  agreement  of  August  16th,  1867^ 
was  pat  in  evidence.  On  the  5th  of  May,  1876,  an  order  was 
made  by  the  Supreme  Court  of  New  York,  in  the  suit  of 
Miller  against  the  Steamship  Company,  which  order,  on  the 
consent  of  the  respective  parties,  discontinued  the' action 
without  costs  to  either  party.  On  the  7th  of  January,  1874, 
Miller  assigned  to  Henry  Morrison  his  interest  in  the  suit  he 
had  brought  and  in  the  said  judgment.  On  the  16th  of  Feb- 
ruary, 1877,  Morrison  assigned  the  judgment  to  the  plaintiff 
in  this  suit. 

In  November,  1867,  the  plaintiff  in  this  suit  filed  a  libel, 
in  Admiralty,  in  rem^  against  the  steamship  Pennsylvania,  in 
the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  alleging  that  her  intestate  and  a  cer- 
tain corporation  were  the  owners  of  a  canal  boat,  which,  on 
the  24th  of  October,  1867,  was  struck  and  sunk  in  the  harbor 
of  New  York,  by  said  steamship,  through  the  negligence  of 
the  persons  managing  her ;  that  the  canal  boat  became  a  total 
loss,  and  the  said  intestate  was  then  and  there  drowned ;  that 
the  said  intestate's  loss,  by  losing  his  part  of  the  boat  and 
property  on  board  belonging  to  him,  was  $938  50 ;  and  that 
the  administratrix  was  entitled  to  recover  that  amount,  and 
the  other  libellant  $600,  against  the  steamship.  The  libel 
alleged  that  the  libellants  had  applied  "  to  P.  W.  J.  Hurst, 
agent  of  the  National  Steam  Navigation  Company,  owners  of 
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said  steamship,  the  said  owners  being  a  British  corporation," 
and  requested  him  to  settle  with  them  for  said  damages,  but 
he  denied  that  there  was  any  liability  on  the  part  of  the  said 
steamship  for  the  said  damages.     On  the  29th  of  November, 
1867,  the  proctor  for  the  administratrix  signed  a  stipulation 
in  the  snit,  providing  that  service  of  process  of  attachment 
against  the  vessel  be  waived,  if  the  claimants  would  file  a 
claim  and  bond  the  vessel,  "the  bond  to  be  signed  by  F.  W. 
J.  Hnrst,  manager  of  the  National  Steamship  Company,  own- 
ers of  the  said  steamship,"  and  by  a  surety,  and  if  the  claim- 
ants would  answer  the  libel  by  a  day  named.    On  the  same  day 
the  National  Steamship  Company  filed  a  claim  to  the  vessel 
in  the  suit,  averring  "  that  the  company  above  named  "  (the 
National  Steamship  Company)  "  are  the  true  and  bon^i  fii^ 
owners  of  the  said  steamship."    This  claim  was  sworn  to  on 
that  day  by  F.  W.  J.  Hnrst,  as  "  manager  of  the  National 
Steams]4p  Company,"  to  the  efi^ect  that  the  claim  was  true  of 
his  knowledge.     On  the  same  day  "  the  National  Steamship 
Company,  by  F.  W.  J.  Hnrst,  manager,"  executed  and  filed 
a  bond  for  value  in  the  snit,  to  the  marshal,  for  the  release  of 
the  vessel,  and  also  a  bond  for  costs.     On  the  Slst  of  Decem- 
ber, 1867,  the  National  Steamship  Company  filed  an  answer 
to  the  libel,  averring  that  ^^  the  claimants  are  and  were  the 
true  and  only  owners  of  the  said  steamer  Pennsylvania  at  the 
several  times  stated  in  the  libel,"  and  raising  an  issue  as  to 
the  negligence  alleged.    The  case  was  tried  in  the  District 
Conrt  on  the  merits,  and,  on  the  26th  of  April,  1869,  the 
Court  dismissed  the  libel,  with  costs.    (3  Benedict^  215.)    On 
an  appeal  by  the  libellants  to  this  Court  it  made  the  same 
decree. 

The  facts  herein  above  set  forth  are  those  which  appear 
from  the  proofs  in  this  suit.  This  suit  was  commenced  in 
the  Supreme  Court  of  New  York,  by  the  service  of  a  sum- 
mons and  a  copy  of  a  complaint,  on  the  24th  of  February, 
1877.  On  the  petition  of  the  defendant  the  suit  was  removed 
into  this  Conrt,  an  order  of  removal  having  been  filed  in  the 
State  Court  September  10th,  1877.     The  record  on  removal 
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was  filed  in  this  Court  October  15th,  1877.  Pursuant  to  an 
order  of  this  Court  made  June  11th,  1878,  the  plaintiff  filed 
in  this  Court  a  bill  in  equity  herein.  The  bill  sets  forth  the 
agreement  of  August  16th,  1867 ;  the  recovery  of  the  judg- 
ment for  $3,289  05 ;  the  various  assignments  of  it ;  and  the 
iasning  of  the  execution  and  its  return  unsatisfied  on  the  25th 
of  August,  1868.  It  avers  that  thereafter  the  Navigation 
Company  transferred  certain  property  belonging  to  it  to  the 
Steamship  Company,  in  fraud  of  the  right  of  the  plaintiff 
to  have  said  judgment  paid ;  that  the  Navigation  Company, 
when  the  cause  of  action  on  which  the  judgment  was  obtained 
aocraed,  and  when  the  judgment  was  recovered,  and  when 
the  execution  was  issued  and  returned,  owned  the  said  eight 
steamships,  and  had  not,  at  those  times,  made  any  change  of 
ownership  or  sale  whatever  thereof,  by  bill  of  sale,  according 
to  the  laws  of  Great  Britain,  and  had  not  otherwise  then  made 
any  lawful  change  of  ownership  or  sale  of  any  of  them ;  that 
the  Navigation  Company,  from  on  or  about  August  16th, 
1867,  was  engaged  in  winding  up  under  the  Companies'  Act 
of  1862 ;  that  its  winding  up  was  terminated  July  12th,  1870 ; 
that  the  dismissal  of  the  complaint  in  the  suit  by  Miller  was 
without  finding  any  facts  or  conclusions  of  law ;  that  the  or- 
der of  discontinuance  was  entered  therein ;  that  the  defend- 
ant in  this  snit  is  a  corporation  existing  under  the  Companies' 
Act  of  1862 ;  that  the  General  Manager,  the  Secretary  and 
Treasurer,  the  Chairman  of  the  Board  of  Directors,  and  the 
aame  individuals  as  Directors,  of  the  Navigation  Company, 
became,  on  the  formation  of  the  defendant,  the  officers  and 
the  identical  officials  of  it ;  that  it  has  not  paid  said  judgment 
and  has  kept  possession  of  said  property  in  fraud  of  the 
plaintiff's  right  to  have  said  judgment  paid  pursuant  to  the 
provisions  of  said  agreement,  and  otherwise  in  disregard  of 
the  plaintiff's  rights ;  that  the  Navigation  Company  has  no 
property  but  that  embraced  in  said  transfer  thereof  by  it  to 
the  defendant ;  and  that,  unless  said  property  and  the  proceeds 
thereof  can  be  reached  and  applied  to  the  payment  of  said 
judgment,  it  will  remain  unpaid.     The  bill  prays  for  a  sale  of 
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BO  much  of  said  property  as  may  be  necessary  to  pay  said 
judgment,  and  for  such  further  or  different  relief  as  may  be 
meet.  The  answer  sets  up,  that,  on  the  16th  of  August,  1867, 
the  Navigation  Company  sold  and  delivered  to  the  defendant 
all  its  property,  for  a  full  consideration  paid  by  the  defend- 
ant ;  and  that,  at  that  time,  the  defendant  became  the  owner 
of  all  said  property,  including  said  eight  steamships,  and  has 
ever  since  owned  them,  but  has  rebuilt  the  Pennsylvania  and 
two  of  the  others,  and  changed  their  names.  It  denies  that 
the  transfer  was  in  fraud  of  the  plaintifPs  rights.  It  avers 
that,  before  the  said  judgment  was  recovered,  the  Navigation 
Company  has  sold  and  delivered  to  the  defendant,  by  good 
and  sufficient  instruments,  all  the  said  steamships,  and  ceased 
to  own  either  of  them,  and  the  defendant  became  the  sole 
owner  of  each  of  them ;  that,  in  the  Miller  suit,  the  merits 
were  tried ;  that,  by  the  judgments  therein,  the  cause  of  ac- 
tion set  forth  in  the  bill  herein  was  finally  and  absolutely  dis- 
posed of,  and  is  res  adjxidicata^  as  between  the  plaintiff  and 
the  defendant ;  that  the  said  order  of  discontinuance  in  no 
way  affects  the  finality  of  said  judgments ;  that  the  plaintiff 
has  no  right  to  have  her  original  judgment  paid  by  the  de- 
fendant, or  out  of  any  property  sold  or  delivered  to  it  by  the 
Navigation  Company ;  that  the  collision  set  up  as  the  cause  of 
action  in  the  suit  in  Admiralty  was  the  identical  collision  set 
forth  in  the  complaint  in  the  suit  in  the  Superior  Court,  as 
the  foundation  thereof ;  that  the  defendant,  as  owner  of  the 
Pennsylvania,  appeared  and  claimed  and  bonded  and  answered 
in  the  suit  in  Admiralty,  and  had  a  decree  in  its  favor,  after 
a  trial  on  the  merits,  and  a  like  decree  in  this  Court,  on  ap- 
peal ;  and  that  said  decree  still  stands. 

The  bill  in  this  suit  proceeds  upon  the  allegation  and  the 
ground,  that,  after  August  25th,  1868,  the  property  of  the 
Navigation  Company  was  transferred  to  the  defendant,  and 
that,  when  the  execution  was  returned,  on  August  25th,  1868, 
the  Navigation  Company  owned  the  eight  ships,  because  no 
change  of  ownership  or  sale  of  them  had  been  before  that  time 
made  by  bill  of  sale  according  to  the  British  law,  or  otherwise 
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lawfully.  The  only  transfer  shown  is  the  transfer  by  delivery 
on  the  16th  of  Angust,  1867,  and  the  instrument  of  that  date. 
The  bill  does  not  allege  that  no  transfer  was  ever  made,  but 
that  a  transfer  was  made  after  the  execution  was  returned. 
The  transaction  thus  alluded  to  in  the  bill  as  a  transfer  can, 
according  to  the  proofs,  mean  only  the  alteration  of  the  regis- 
tered ownersliip  of  the  vessels  in  April,  1869.  The  instrument 
of  sale  and  delivery  referred  to  in  the  answer  as  made  before 
the  judgment  was  recovered  must  mean  the  instrument  of 
August  16th,  1867.  The  Miller  suit  was  tried  on  the  aver- 
ment, in  the  amended  complaint  therein,  that  the  two  com- 
panies were  distinct  corporations,  and  that  the  Steamship 
Company  accepted  the  property  of  the  Navigation  Company 
with  a  distinct  agreen^ent  to  pay  its  debts,  and  that  the  prop- 
erty was  handed  over  about  the  time  the  execution  was  issued. 
The  question  arises,  therefore,  whether  the  change  of  registry 
was  the  first  transfer  of  title  to  the  ships,  as  between  the  two 
companies  and  as  respects  the  plaintiff,  or  whether  the  execu- 
tion of  the  instrument  of  August  16th,  1867,  and  the  delivery 
of  the  ships  thereunder,  was  such  a  transfer  of  title. 

It  is  plain  that  the  companies  were  two  distinct  corpora- 
tions. The  bill  does  not  allege  otherwise.  There  was  no 
change  of  the  name  of  the  Navigation  (Jornpany  to  the  name 
of  the  Steamship  Company.  The  instrument  of  August  16th, 
1867,  shows  there  were  two  corporations,  and  so  does  all  the 
evidence,  and  so  does  the  bill.  The  consideration  in  that  in- 
strument for  the  sale  of  the  property  was  a  good  and  valid 
one,  and  the  subsequent  dealings  of  the  grantee  with  the 
property,  unquestioned,  must  be  accepted  as  evidence  that 
the  Steamship  Company  performed  its  covenants  as  to  its 
shares  to  be  issued  to  the  shareholders  in  the  Navigation 
Company,  and  thus  paid  the  consideration.  When  paid,  it 
related  back  to  the  delivery  of  the  property,  which  was 
August  16th,  1867.  The  title  of  the  Steamship  Company  to 
the  ships  became  an  equitable  title  to  them,  as  of  that  date,  so 
far  as  any  cause  of  action  growing  out  of  said  collision  is  con- 
eemed.    What  other  title,  by  bill  of  sale  or  otherwise,  the 
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Steamship  Company  might  have  fonnd  necessary,  in  suite 
brought  by  it,  or  to  protect  itself  against  a  sabsequent 
bona  fide  purchaser  of  the  ships,  without  actual  notice,  or 
notice  by  a  change  of  name  on  the  registry,  is  of  no  im- 
portance in  this  suit.  The  old  English  statutory  rule,  that 
no  transfer  of  a  ship  was  valid  or  effectual  for  any  purpose,  in 
law  or  equity,  unless  such  transfer  was  by  bill  of  sale^containing 
a  recital  of  the  certificate  of  registration,  has  been  abolished, 
and,  by  §  3  of  the  Act  of  July  2yth,  1862,  (25  &  26  Viet.,  cK. 
63,)  it  was  provided,  that,  with  certain  exceptions,  not  im- 
portant to  this  case,  equities  might  be  enforced  against  owners 
of  ships  in  respect  of  their  interest  therein,  in  the  same 
manner  as  equities  might  be  enforced  against  them  in  respect 
of  any  other  personal  property.  The.  instrument  of  August 
16th,  1867,  accompanied  by  a  delivery  of  the  ships,  was  a 
suflScient  transfer  of  the  title  of  the  ships,  as  respected  the 
cause  of  action  growing  out  of  the  collision,  to  have  sustained 
against  the  Steamship  Company  the  suit  in  personam  which 
was  brought  against  the  Navigation  Company.  It  was  suf- 
ficient to  warrant  the  Steamship  Company  in  asserting,  in  its 
claim  in  the  suit  in  Admiralty,  filed  November  29th,  1867, 
that  it  was  then  the  owner  of  the  Pennsylvania,  and  in  assert- 
ing, in  its  answer  in  the  suit  in  Admiralty,  December  Blst^ 
1 867,  that  it  was  the  owner  of  the  Pennsylvania  when  the  colK- 
sion  occurred,  on  October  24th,  1867.  It  thereby  gave  full  no- 
tice to  the  plaintiff  of  its  ownership  of  the  vessel  at  the  time  of 
the  collision.  This  notice  was  a  notice  that  the  Navigation 
Company  was  not  the  owner  of  the  vessel  at  the  time  of  the 
collision.  The  complaint  in  the  suit  in  the  Superior  Courts 
verified  October  30th,  1867,  had  alleged  that  the  Pennsylvania 
belonged  to  the  Navigation  Company  at  the  time  of  the  col- 
lision. The  answer  in  that  suit,  verified  December  16th,  1867, 
by  its  general  denial,  in  connection  with  its  simple  admission 
that  the  Navigation  Company  was  created  a  British  coi-pora- 
tion,  was  not  only  consistent  with  the  claim  in  the  Admiralty 
suit,  before  put  in,  but  with  the  answer  in  the  latter  suit, 
afterwards  put  in.     With  these  facts  before  it,  that  the  Navi- 
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gation  Company  was  not  claiming  that  it  owned  the  vessel  at 
the  time  of  the  collision,  and  that  the  Steamship  Company 
was  claiming  that  it  owned  the  vessel  at  that  time,  and  that 
the  Steamship  Company  was  not  a  party  to  the  salt  in  the 
Superior  Court,  the  plaintiff  went  on  with  that  suit  to  judg- 
ment, thus  making  the  snit  not  only,  in  the  language  of  the 
General  Term,  in  the  Miller  suit,  one  improperly  brought 
against  the  Navigation  Company  after  it  ^^  had  ceased  to  do 
business  and  was  existing  only  in  the  process  of  winding  up 
its  affairs,"  but  one  persisted  in,  not  by  mistake,  but  after  foil 
record  notice  that  another  corporation,  and  not  the  one  sued, 
owned,  at  the  time  of  the  disaster,  the  vessel  which  caused  it. 
The  plaintiff  sued  the  Navigation  Company,  in  the 
Superior  Court,  as  having  owned  the  vessel  at  the  time  of  the 
collision.  There  was  never,  in  that  suit,  any  allegation  as  to 
any  identity  between  the  two  companies  or  any  continuance 
of  the  one  under  the  name  of  the  other.  The  Miller  sait,  as 
tried,  was  tried  on  an  allegation  in  the  complaint,  that  the 
two  companies  were  distinct  corporations,  and  that  the  obliga- 
tion of  the  second  company  to  pay  the  plaintiff's  judgment 
arose  out  of  an  agreement  by  it,  which  accompanied  the 
transfer  of  the  property,  alleged  to  have  occurred  about  the 
time  the  execution  was  issued,  to  pay  the  debts  and  liabilities 
of  the  first  company.  The  bill  in  this  case  goes  upon  the 
view  that  there  were  two  separate  corporations,  and  a  transfer 
of  the  property  by  the  one  to  the  other  after  the  return  of 
the  execution,  and  not  at  all  upon  the  ground  that  the  one 
became  the  other,  or  that  there  was  any  identity  of  the  two, 
or  any  continuance  of  the  one  under  the  name  of  the  other^ 
althongh  the  officers  and  the  officials  of  the  one  became  those 
of  the  other,  when  the  latter  was  formed.  The  fact  of  the 
entry  on  the  registry,  as  to  each  ship,  on  the  19th  of  April, 
1869,  that  the  ownership  of  it  had  been  altered  to  the  Steam- 
ship Company  from  the  Navigation  Company,  by  the  Board's 
order  of  April  17th,  1869,  and  that  from  the  former  date 
the  former  company  was  the  registered  owner,  has  no  bear- 
ing on  the  rights  of  the  parties  to  this  snit,  as  respects  the 


234  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Gray  v.  The  National  Steamship  Company. 

subject   matter  of  it.    Whether  the  Board  had  any  right, 
under  the  facts  before  it,  to  authorize  the  new  registry,  is  im- 
material.    It  seems  quite  probable,  from  the  papers,  that  the 
thing  was  done  by  mistake.    The  secretary  of  the  Steamship 
Company  stated,  in  his  letter,  that  the  steamers  were  regis- 
tered in  the  name  of  the  Navigation  Company,  and  that  that 
company  had  been  reconstituted  under  the  name  of   the 
Steamship  Company,  and  was  in  process  of  liquidation,  and 
he  requested  that  the  steamers  might  be  transferred  to  the 
Steamship  Company.     The  meaning  of  the  statement  was, 
that,  by   the    reconstitution,  the  steamers  had   become  the 
property  of  the  Steamship  Company.     This  was  a  fact.    The 
reconstitution  was  by  the  agreement  of  August  16th,  1867, 
and  acts  done  under  it,  and  thereby  and  by  the  delivery  over 
of  the  steamers,  they  had  become  the  property  of  the  new 
company.     The  request  really  was  that  the  registry  might 
be  changed  from  the  name  of  the  old  company  to  the  name 
of  the  new  company.     With  this  letter  were  presented  the 
certificates  of  the  incorporation  of  the  new  company  and  of 
its  change  of  name.     The  agreement  of  August  16th,  1867, 
which  really,  in  connection  with  the  delivery  of  the  vessels, 
amounted  to  a  bill  of  sale  of  them,  does  not  seem  to  have 
been  presented,  as  it  should  have  been.     The  letter  from  the 
Custom  Honse  at  Liverpool  to  the  Board  of  Commissioners 
of  Customs,  submitting  to  them  the  above  named  letter  and 
the  certificates,  as  an  application  that  the  vessels  might  be 
registered  in  the  name  of  the  Steamship  Company,  spoke  of 
the  application  as  being  one  ^^  sanctioned  by  the  annexed  ce^ 
tificate  of  incorporation."    No  such  thing  was  sanctioned  by 
the  certificates.    What  they  would  have  sanctioned  would 
have  been  a  change  of  the  registry  from  the  name  of  "  The 
Steamship  Company,  Limited,"  to  the  name  of  "  The  National 
Steamship  Company,  Limited,"  if  the  vessels  had  been  regis- 
tered in  the  name  of  the  former  company.     The  Chief  R^s- 
trar  seems  to  have  regarded  the  application  as  one  for  Bach  a 
change,  for,  in  the  paper  signed  by  him,  he  says  that  '^  the 
evidence  of  change  of  name  of  the  company  being  satisfactory* 
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as  shown  by  the  enclosed  certificate  of  incorporation,"  the 
rasters  may  be  noted  as  requested.  The  only  evidence  of 
change  of  name  he  had,  in  the  certificates  submitted,  was  a 
change  from  the  first  name  of  the  new  company  to  the  second 
name  of  the  new  company,  and  his  conclusion  thereon  that 
the  request  might  be  granted,  conld  only,  legitimately,  have 
been  a  conclusion  that  the  vessels,  being  registered  in  such 
first  name,  might  be  registered  in  such  second  name.  He 
most  have  overlooked  the  fact  that  the  vessels  were  registered 
in  the  name  of  the  Navigation  Com|)any.  The  matter  having 
thns  passed  the  routine,  the  order  of  the  Board  was  made  by 
simply  writing  on  the  papers  the  word  "  ordered,"  with  the 
initials  "  T.  F.  F."  The  proper  paper  being  then  sent  to  the 
Custom  House  at  Liverpool,  and  the  thing  ordered  being  that 
the  registers  might  be  noted  as  requested,  and  the  request 
being  that  the  registry  might  Be  transferred  from  the  Navi- 
^tion  Company  to  the  Steamship  Company,  this  was  done. 
Bot,  as  said  before,  whether  this  was  a  mistake,  or  done  with- 
out authority,  or  done  on  insufficient  evidence,  is  of  no  con- 
sequence here.  It  was  not  done  on  any  papers  showing  any 
identity  between  the  Navigation  Company  and  the  Steamship 
Company.  The  statement  that  the  former  company  had  been 
"  reconstituted  "  under  the  name  of  the  latter  company  was 
not  accompanied  by  any  evidence  as  to  how  such  recon- 
stitution  had  taken  place,  and  certainly  not  by  any  evidence 
that  there  had  been  merely  a  change  of  name,  still  leaving  an 
identity  of  corporate  being.  The  instrument  of  August  Kith, 
1867,  if  presented,  would  have  shown  the  contrary.  Even  if, 
in  order  to  justify  the  act  of  the  Board,  it  may  be  held  to 
haTe  acted  on  the  assumption  that  the  two  companies  were 
identical,  that  is  of  no  importance  to  this  case,  because  the 
registered  title  to  the  vessels  is  of  no  importance  to  this  case. 
The  companies  were  not  in  fact  identical,  and  the  true  view 
of  the  transaction  between  them,  as  affecting  this  case,  has 
been  before  defined.  The  defendant  did  not  obtain  the 
vessels  by  means  of  the  registry,  so  far  as  any  rights  involved 
in  this  suit  are  concerned,  and  it  is,  therefore,  not  now  assert- 
ing anything  which  it  ought  not  equitably  to  assert. 
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Whether  the  plaintiff  could  have  relief  in  the  Superior 
Court,  by  an  application  to  make  this  defendant  a  party  to 
the  suit  and  the  judgment,  so  as  to  be  bound  by  it,  and  to 
make  its  property  subject  to  an  execution  on  the  judgment, 
is  a  question  not  inyolved  in  this  suit  and  not  before  thig 
Court. 

There  is  no  provision  in  the  instrument  of  August  16th, 
1867,  which  makes  the  defendant  liable  to  pay  this  judgment 
It  was  not  a  liability  of  the  Navigation  Company  on  the  16th 
of  Angust  1867,  nor  is  it  founded  on  any  liability  which  then 
existed  or  had  accrued.  It  is  not  founded  on  any  matter 
which  arose  in  the  liquidation  of  the  Navigation  Company. 
Under  the  terms  of  the  winding  up  resolution  of  July  9th, 
186  r,  the  winding  up  of  that  Company  commenced  *^  as  and 
from"  the  15th  of  August,  1867.  Under  §  131  of  the 
Companies'  Act,  1862,  (25  and  26  Vict.,  ch,  89,)  a  company 
volnntarily  winding  up  is  required,  from  the  date  of  the 
annonncement  of  such  winding  up,  to  cease  to  carry  on  its 
business,  except  in  so  far  as  may  be  required  for  the  bene- 
ficial winding  up  thereof,  although  its  corporate  state  and  all 
its  corporate  powers  continue  nntil  its  affairs  are  wound  up. 
By  §  133,  the  liquidators,  who  were  appointed  by  the  resolu- 
tion of  Jnly  9th,  1867,  took  the  place  of  the  directors,  and 
all  the  power  of  the  directors  ceased  after  the  15th  of  August, 
1867.  Therefore,  although  the  Navigation  Company  con- 
tinued to  be  a  corporation  after  Angust  15th,  1867,  neither 
its  directors  nor  any  agent  could,  after  that  date,  represent  it 
by  any  act  in  any  snit  in  respect  of  a  canse  of  action  which 
accrued  after  that  date,  especially  one  arising  after  it  bad 
parted  with  all  its  property,  including  the  vessel  out  of  whose 
navigation  the  cause  of  action  arose. 

There  was,  therefore,  no  identity  between  the  two  com- 
panies for  the  purpose  of  the  equitable  satisfaction  by  the 
new  company  of  the  judgment  against  the  old  company.  In 
respect  to  causes  of  action  arising  after  August  15th,  1867, 
the  defendant  did  not  take  the  property  as  trustee  for  the  old 
company,  or  for  persons  who  might  have  such  causes  of 
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action,  but  took  it  as  its  owd,  liable  to  respond  itself  in  suits 
directly  against  itself,  and  only  in  such  suits,  for  such  causes 
of  action.  Identity  of  business,  and  adoption  of  individual 
officers  and  officials,  and  the  use  of  the  old  property,  and  the 
action  of  Mr.  Hurst,  in  calling  himself,  on  December  16th, 
1867,  the  "  only  managing  agent  in  the  United  States  "  of  the 
Navigation  Company,  cannot  vary  the  case.  As  has  already 
appeared,  the  ownership  of  the  vessels  was  not  vested  in  the 
Navigation  Company  when  the  plaintiff's  judgment  was  re- 
covered, or  when  her  cause  of  action  accrued. 

On  the  foregoing  premises,  it  is  not  true,  as  is  contended 
by  the  plaintiff,  that  the  judgment  against  the  Navigation 
Company,  though  involving  the  question  as  to  whether  the 
Pennsylvania  belonged  to  that  company  at  the  time  of  the 
collision,  is  res  adjudicata  as  against  the  Steamship  Com- 
pany. The  fact  that  the  latter  company  was  transferee  of  the 
Pennsylvania  did  not  make  it  either  a  party  or  a  privy  to  the 
sait,  or  a  trustee  for  the  old  company  in  respect  of  the  cause 
of  action,  the  suit  being  one  in  personam.  The  Steamship 
Company  had  no  right  to  defend  the  suit  or  to  control  its 
proceedings.  The  Pennsylvania  was  not  seized  in  the  suit. 
When,  after  the  judgment,  its  property  was  sought  to  be 
taken  on  the  execution,  it  interposed  its  claim  of  ownership. 
It  had  asserted  its  ownership  of  the  Pennsylvania  in  the 
Admiralty  suit,  as  was  necessary,  because  the  suit  was  in  reni. 
It  was  not  a  party  to  the  in  personam  suit,  and  in  that  suit 
the  Navigation  Company  had  denied  that  the  Pennsylvania  was 
owned  by  that  company.  There  was  nothing  in  the  in  per- 
sonam suit,  before  execution,  which  could  affect  the  title  of 
the  Steamship  Company  to  any  of  the  property  it  had  received. 
It  had  no  interest  in  the  resuU  of  the  suit,  and  the  facts  that 
Mr.  Hurst  had  notice  of  the  suit  and  that  the  same  attorney 
who  appeared  for  the  claimant  in  the  Admiralty  suit  appeared 
for  the  defendant  in  the  in  persojiam  suit,  are  of  no  legal 
importance.  The  fact  that  Mr.  Hurst  or  the  attorney  did  not 
set  forth  specifically,  in  the  answer  in  the  in  personam  suit, 
that  the  vessel  was  the  property  of  the  Steamship  Company 
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At  the  time  of  the  collision,  cannot  affect  the  defendant  iD  this 
suit.  Mr.  Hurot  denied,  in  the  answer,  that  the  vessel 
belonged  to  the  Navigation  Company  at  the  time  of  the 
collision.  In  the  suit  in  Admiralty,  he  had  given  the  plaintiff 
full  notice,  of  record,  seventeen  days  before  the  answer  in  the 
in  personam  suit  was  put  in,  that  the  vessel  belonged  then  to 
the  Steamship  Company,  and,  fifteen  days  after  that  answer 
was  put  in,  he  gave  her  notice,  of  record,  in  the  snit  in 
Admiralty,  that  the  Steamship  Company  owned  the  vessel  at 
the  time  of  the  collision. 

The  view  is  presented  by  the  plaintiff,  that  §  133  of  the 
Companies'  Act,  1862,  provides  that  ^'the  liquidators  shall 
pay  the  debts  of  the  company ; "  that  this  debt  became  a  debt 
of  the  company  by  judgment  before  the  final  winding  up  in 
1870,  and,  thus,  before  the  dissolution  of  the  corporation ; 
and  that  the  property  of  the  old  company,  placed  by  the 
liquidators  in  the  hands  of  the  new  company,  must  be  re- 
garded as  held  by  it  in  trust  to  pay  all  debts  which  should 
become  such  against  the  old  company  before  its  final  dissoln- 
tion.  The  answer  to  this  view  is,  that  this  claim  cannot  be 
properly  considered  a  debt  of  the  old  company  to  be  paid  by 
the  liquidators,  merely  because  the  claim  went  into  jadgment 
against  the  old  company.  In  view  of  all  the  facts,  there 
never  was  an^  cause  of  action  against  the  old  company,  and 
the  new  company  was  not  a  party  to  and  is  not  bound  by  the 
judgment.  The  plaintiff  has  no  lien  oi^  or  claim  against,  or 
equity  in  respect  of,  any  property  received  by  the  defendant, 
which  she  is  entitled  to  enforce  in  this  suit. 

There  is  nothing  in  the  point  that  Rome  and  Dixon  are 
not  parties  to  this  suit.  No  such  objection  is  taken  in  the 
answer.  It  was  previously  taken  by  plea  and  overruled.  It 
is  very  clear  that  they  are  not  necessary  or  proper  parties. 
The  company  has  been  wound  up  and  dissolved  and  their 
functions  are  ended.    No  relief  is  prayed  in  regard  to  them. 

The  defendant  contends  that  the  questions  in  this  snit  are 
res  adjudicata  between  the  parties  by  reason  of  the  judg- 
ments in  the  Miller  suit.    The  plaintiff,  citing  Ilarris  v.  Dd^ 
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Laek.dkW.  R.  R.  Co.,  (61  N.  Y.,  666,)  contends  that  the 
diBContinnance  of  the  suit  after  judgment  destroyed  the  effect 
of  the  jddgment.     It  is  not  necessary  to  pass  on  this  point. 

The  proceedings  in  the  Admiralty  suit  cannot  operate  as 
res  adjudicata.  They  are  not  so  pleaded.  The  cause  of 
action  was  different  from  that  in  the  m  personam  suit,  and 
the  judgment  in  the  latter  suit  was  recovered  before  the 
decree  in  the  Admiralty  suit  was  entered. 

I  have  carefully  considered  all  the  questions  in  this  case^ 
and  the  conclusion  is,  that  the  bill  must  be  dismissed,  with 
oosts. 

Henry  Morrison^  for  the  plaintiff. 

John  Clietwoodj  for  the  defendant. 


Chablbs  Mobgan 

TfLlR  PSNNSTLVANTA  RaILBOAD   OoMPANY. 

M.,  while  eroasing  the  private  grounds  of  a  railroad  company,  fell  into  an  an- 
protected  pit  between  the  tracks  of  its  road  and  was  injured.  He  had  often 
crossed  there  before  and  other  persons  hnd  done  so.  There  was,  at  most, 
only  a  license  by  the  company  to  cross  and  no  invitation.  Held,  that  the 
defendant  was  not  liable  for  the  injury. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  May  Uth,  1881.) 

Wallace,  J.  At  the  close  of  the  evidence  in  this  case 
the  Court  directed  the  jury  to  find  a  verdict  for  the  defend- 
ant   The  plaintiff  now  moves  for  a  new  trial. 

For  the  purposes  of  the  motion  the  plaintiff  is  entitled  to 
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the  benefit  of  every  controverted  fact  and  all  disputable  in- 
ferences which  the  jury  could  have  indulged  in  his  favor. 
The  action  is  for  injuries  received  by  the  plaintiff  in  falling 
into  an  unprotected  pit  located  between  the  tracks  of  the  de- 
fendant's road,  and  used  by  the  defendant  for  dumping  the 
ashes  of  its  engines.  The  pit  was  located  upon  the  private 
grounds  of  the  defendant,  lying  contiguous  to  its  freight  shed, 
and  occupied  by  several  tracks  running  parallel  to  each  other, 
the  pit  being  under  the  fifth  track  from  the  shed.  The 
plaintiff  was  in  the  employ  of  a  lighterage  company,  which 
was  authorized  to  carry  the  defendant's  freight  to  and  from 
its  freight  shed,  and  to  moor  its  lighters  at,  and  fasten  them 
to,  the  wharf  adjacent  to  the  freight  shed,  for  the  purposes 
incident  and  necessary  to  the  loading  and  unloading  of  the 
lighters.  The  wharf  extended  from  the  shed  to  the  North 
river.  The  railroad  tracks  were  on  the  opposite  side  of  the 
freight  shed  from  the  river.  There  was  no  way  of  access  to 
or  egress  from  the  freight  shed  to  auy  street  or  public  land, 
without  crossing  the  tracks  of  the  defendant,  except  by  water. 
But,  at  one  end  of  the  freight  shed  the  defendant  had  ar- 
ranged accommodations  for  ingress  and  egress,  so  that  labor- 
ers at  the  shed  could  reach  a  street  terminating  near  that 
point  without  crossing  as  many  tracks  as  where  the  plaintiff 
attempted  to  cross.  On  the  occasion  in  question  the  plaintiff 
came  at  nightfall  with  a  barge  to  the  wharf,  which  it  was  in- 
tended to  load  with  freight  the  next  morning,  and,  after 
mooring  the  barge,  started  to  cross  the  defendant's  tracks,  in 
order  to  reach  his  home,  but,  instead  of  going  by  the  way  pro- 
vided by  the  defendant,  he  crossed  the  tracks  at  a  different 
place,  and,  while  thus  passing  through  the  yard  of  the  defend- 
ant, fell  into  the  pit  and  was  injured.  It  was  proved  that  the 
plaintiff  had  frequently  crossed  the  tracks  before  at  or  near 
the  same  place,  and  that  other  laborers  employed  at  the 
freight  shed  had  also  frequently  done  so,  thereby  saving  some 
time  and  distance  over  that  required  to  use  the  crossing  pro- 
vided by  the  defendant. 

Upon  this  case  the  Court  ruled,  inasmuch  as,  in  the  view 
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of  the  evidence  most  favorable  to  the  plaintiff,  nothing  more 
than  a  mere  license  or  permission  to  the  plaintiff  to  cross 
where  he  did  was  shown,  that  the  defendant  owed  the  plaint* 
iff  no  duty  and  could  not  be  liable  for  negligence.  It  was 
conceded,  on  the  argument,  that  this  ruling  was  correct,  if  the 
plaintiff  was  crossing  the  defendant's  premises  by  a  license 
merely  and  not  by  invitation.  Indeed,  the  doctrine  that  a 
naked  license  or  permission  to  enter  or  pass  over  premises 
will  not  create  a  duty  or  impose  an  obligation  on  the  part  of 
the  owner  toward^  the  licensee,  to  provide  against  danger  or 
accident,  is  so  elementary  that  it  cannot  be  questioned. 

What  is  there  in  the  present  case  to  indicate  anything 
beyond  a  passive  acquiescence  on  the  part  of  the  defendant  in 
the  custom  of  the  employees  at  the  freight  shed  to  cross  its 
tracks  at  other  places  than  that  which  the  defendant  had  pro- 
vided for  the  purpose  ?    If  the  defendant  has  directly,  or  by 
implication,  invited  such  a  use  of  its  premises  as  was  attempted 
by  the  plaintiff,  the  invitation  must  be  found  in  its  condnct  in 
permitting  others  to  do  the  same  thing.    There  was  nothing 
in  the  nature  of  the  plaintiff's  employment  at  the  freight  shed 
which  required  him  to  cross  the  defendant's  tracks  at  all.    As 
an  employee  of  the  lighterage  company,  he  was  protected  to 
the  same  extent  his  employer  would  have  been,  if  the  latter 
had  been  an  individual  instead  of  a  corporation.    He  had  a 
light  to  use  the  wharf  and  the  freight  shed  for  the  purposes 
incident  and  necessary  for  the  loading,  unloading  and  trans- 
portation of  the  defendant's  freight.     But,  assuming  that  it 
was  implied  from  this  that  the  employees  of  the  lighterage 
company  might  go  to  or  from  the  freight  shed  over  the  lands 
of  the  defendant,  to  reach  the  highways  in  the  vicinity  of  the 
freight  shed,  if  convenience  shonld  require,  it  certainly  was 
not  implied  that  the  employees  might  choose  their  own  place 
for  crossing  the  defendant's  lands,  when  the  defendant  had 
already  provided  a  place  for  crossing. 

The  case  is  not  as  strong  for  the  plaintiff  as  the  common 
one  where  the  owner  of  lands  has  allowed  such  persons  as 
chose  to  do  so  for  their  own  convenience  to  pass  over  them 
Vol.  XrX.— 16 
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without  hindraDce.  One  who  thus  uses  another's  lands  can- 
not complain  if  he  encounters  unexpected  perils,  {ffaumell 
V.  Smyth,  7  Cow..  £.  B.,  N.  S.,  731 ;  JBolch  v.  Smith,  7  Burl 
cfe  -y.,  736 ;  Nicholson  v.  JErie  Railway  Co.,  41  N.  T.,  525.) 
In  this  case,  the  plaintiff  and  all  who  used  the  place  where 
the  plaintiff  was  injured  knew  it  was  devoted  by  the  defend- 
ant to  purposes  which  necessarily  rendered  it  dangerous  to 
others. 

The  case  is  destitute  of  a  single  circumstance  from  which 
it  can  be  inferred  that  the  plaintiif  was  invited  or  induced  by 
the  defendant's  conduct  to  cross  where  he  did.  There  was 
merely  a  naked  license  to  cross,  implied  from  previous  acqui- 
escence on  the  part  of  the  defendant.  If  there  was  an  invita- 
tion to  cross  at  all,  it  was  to  cross  at  the  place  which  the  de- 
fendant had  prepared  for  that  purpose. 

The  motion  for  a  hew  trial  is  denied. 

John  C.  Tomlinson,  for  the  plaintiff. 
John  M.  ScrihneTy  Jr.,  for  the  defendant. 


The  First  National  Bank  of  Utioa 

John  D.  Watebs,  oolleotob  of  taxes,  and  another. 

In  Equttt. 

Under  §  6,219  of  the  Rerised  Statutes,  which  proyideB,  that  the  taxation  of  the 
■hares  of  national  bankinfi:  associations  located  in  a  State  **  shall  ncit  be  tt  • 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  haods  of 
indiviilual  cidzens  of  such  State,"  shareholders  in  national  banks  may  bo 
taxed  hy  the  State  laws  at  a  higher  rate  than  is  imposed  upon  sharehuldeit 
in  other  corporations  than  moneyed  corporations,  without  being  neceMsrily 
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taxed,  in  yiolation  of  said  §  6,219,  at  a  greater  rate  than  is  assessed  "  upon 
nM»eyed  capital  in  the  hands  of  individnal  citizens  of  the  State." 

What  is  meant  by  the  words  *'  moneyed  capital  in  the  hands  of  individnal  citi- 
zens of  the  State  "  in  sud  §  5,219,  discussed. 

A  coHector  of  taxes  is  a  ministerial  officer,  and  the  assessment  roll  and  warrant 
ire  his  authority,  unless  the  tax  is  illegal  and  void  and  not  merely  irregular. 

The  defects  in  the  present  case  considered,  and  held  to  be  mere  irregularities. 

(Before  Wallacx,  J.,  Northern  District  of  New  York,  May  l^th,  1881.) 

Wallace,  J.  The  complainant  moves  for  a  preliminary 
injanction  to  restrain  the  defendants  from  the  collection  of 
taxes  assessed  against  its  several  shareholders,  on  the  groand, 
first,  that  the  laws  of  this  State  impose  one  rale  of  assessment 
&nd  taxation  upon  shareholders  in  corporations  other  than 
banking  associations,  and  another  upon  banks,  whereby  a 
higher  taxation  incidentally  rests  npon  the  latter,  and,  as  to  the 
shareholders  of  national  banking  associations,  thereby  violates 
the  rule  of  uniformity  prescribed  by  §  5,219  of  the  Revised 
Statutes  of  the  United  States;  and  on  the  second  ground, 
that  the  particular  tax  in  this  case  was  illegal  because  of  a 
departure,  in  imposing  it,  from  the  statutory  requirements 
prescribed  for  the  assessment  and  collection  of  taxes. 

The  defendant  Waters  is  tax  collector  for  the  ward  in  the 
city  of  Utica  in  which  the  complainant's  bank  is  located.  The 
defendant  Kohler  is  treasurer  of  Oneida  county,  and  has  no 
control  over  the  collector,  and  no  part  in  collecting  the  tax 
until  the  collector  has  returned  his  warrant  unsatisfied.  While 
he  may  be  a  proper  party,  he  is  not  a  necessary  one,  to  the 
controversy,  and  it  is  to  be  determined  as  though  the  collec- 
tor were  the  sole  defendant. 

Upon  the  first  ground  on  which  the  motion  is  predicated 
Borae  remarks  in  the  opinion  in  Albany  City  Bank  v.  Maher^ 
[ante,  p.  176,)  may  suggest  the  inference  that  I  was  disposed 
to  hold  that,  if  the  laws  of  the  State  did  make  a  discrimina- 
tion, for  the  purpose  of  taxation,  between  shareholders  in 
national  banks  and  shareholders  in  corporations  generally, 
against  the  former,  the  taxation  under  such  laws  would  be 
illegal,  as  contravening  the  law  of  Congress.     But  that  case 
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did  not  involve  the  point  now  made,  and  was  aigaed  and 
considered  solely  upon  the  provisions  of  the  tax  laws  of  1880, 
and  without  regard  to  that  section  of  the  general  laws  which 
exempts  shareholders  from  taxation  when  the  corporation  is 
taxed  upon  its  capital  stock  or  personal  property. 

Assuming  that  bank  shareholders  are  taxed  by  the  laws  of 
this  State  at  a  higher  rate  than  is  imposed  upon  shareholders 
in  other  than  moneyed  corporations,  the  question  now  is— 
are  they  taxed  at  a  greater  rate  than  is  assessed  '^  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the 
State,"  within  the  meaning  of  the  law  of  Congress  1  Does 
the  taxation  imposed  by  the  laws  of  the  State  upon  individ- 
uals, on  account  of  that  part  of  their  personal  property 
represented  by  shares  of  stock  in  corporations  other  than 
moneyed  corporations,  constitute  the  test  and  rule  by  which 
to  determine  what  taxation  is  imposed  upon  moneyed  capital 
in  the  hands  of  individual  citizens ;  or  is  that  test  to  be  found 
in  the  laws  which  tax  personal  property  generally ;  or  does  the 
taxation  of  neither  of  these  subjects  of  taxation  furnish  the 
test,  and  is  it  to  be  found  in  the  taxation  imposed  by  the  laws 
of  the  State  upon  that  part  of  the  personal  property  of  its 
citizens  which  consists  of  money  or  sitares  of  stock  in  moneyed 
corporations  ?  These  questions  have  been  answered  adversely 
to  the  complainant^s  theory  in  several  cases  which  have  been 
considered  by  the  Supreme  Court  of  the  United  States.  It 
was  the  object  of  the  Act  of  Congress  to  permit  the  State 
which  creates  corporations,  or  allows  them  to  exercise  their 
franchises  within  its  limits,  to  tax  them  as  its  own  policy  may 
dictate,  and,  by  its  system,  to  foster  them  by  light  taxation, 
or  discourage  them  by  onerous  taxation,  without  thereby 
establishing  a  rule  to  control  its  taxation  of  the  shares  held 
by  its  citizens  in  national  banks.  The  States  have  no  power 
to  tax  the  capital  of  national  banking  associations,  but  are 
granted  the  power  to  tax  the  moneyed  capital  of  its  citizens 
invested  in  such  shares,  to  the  same  extent  as  though  it  re- 
mained uninvested  therein.  The  citizens  of  a  State  may 
invest  their  money  capital  as  they  choose,  and  must  accept 
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the  measnre  of  taxation  which  is  imposed  by  the  State  on  the 
character  of  the  investment  they  have  selected.  If  they 
choose  to  invest  it  in  corporations  or  joint-stock  companies, 
they  must  submit  to  have  it  taxed  upon  the  principles  which 
the  State  has  adopted  or  may  adopt  for  the  taxation  of  such 
eorporations  or  joint-stock  companies.  As  the  policy  of  the 
State  may  dictate  different  modes  and  measures  of  taxation 
for  different  classes  of  corporations,  it  would  be  difficult,  if 
not  impossible,  to  ascertain  the  measure  of  taxation  for 
national  bank  shares  by  that  prescribed  for  capital  invested 
in  other  corporations.  Thus,  while  life  insurance  companies 
are  taxed  by  a  franchise  tax  and  taxation  of  the  shares  is 
exempted,  other  corporations  are  taxed  upon  their  capital 
stock,  while  in  others  still  the  shareholders  are  taxed  upon 
their  shares.  Which  class  of  corporations  would  furnish  the 
rule  for  the  taxation  of  shareholders  in  national  banks  ?  The 
section  should  be  so  construed  as  to  obviate  this  difficulty 
and  prescribe  a  rule  capable  of  practical  application. 

Recognizing  the  force  of  such  considerations,  it  has  been 
held,  that  the  State,  by  exempting  certain  classes  of  taxable 
property  partially  or  wholly  from  taxation,  does  not  thereby 
adopt  a  rule  of  taxation  which  must  be  applied  to  national 
hank  shares,  under  the  law  of  Congress.    As  was  said  by  the 
Chief  Justice,  in  Hepburn  v.  School  Directors^  (23  WaU.^  485 :) 
^  It  could  not  have  been  the  intention  of  Congress  to  exempt 
bank  shares  from  taxation  because  some  moneyed  capital  was 
exempt."      In  People  v.   Commissioners,  (4  Wall.y  244,)  a 
deduction  or  allowance  was  made,  under  the  laws  of  the  State, 
in  assessments  against  individuals  and  insurance  companies,  on 
account  of  investments  in  the  securities  of  the  United  States, 
while  none  was  made  in  assessing  the  relator  upon  his  shares 
in  a  national  bank,  and  the  tax  was  sustained.    In  Qorgais 
Appealj  (79  Pa.  St.  7?.,  149,)  the  State  laws  exempted  all 
mortgages,  judgments,^recognizances  or  moneys  owing  upon 
articles  of  agreement  for  the  sale  of  real  estate,  and  it  was 
held  that  such  exemption  did  not  preclude  the  State  from 
taxing  national  bank  shares  to  the  same  extent  that  moneyed 
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capital  other  than  that  of  the  character  exempted  was  taxed. 
In  Hepburn  v.  School  Directors^  (23  ^Vall.^  480,)  the  precise 
qneetion  presented  in  Gorgas^s  appeal  was  mled  in  the  same 
way.  When  an  exemption  or  dednction  is  allowed  by  the 
laws  of  the  State,  which  is  of  such  general  operation  as  to 
affect  all  classes '  of  taxable  property,  it  mnst  be  allowed  in 
assessing  shares  in  national  banks,  because  it  necessarily  is  the 
rule  of  assessment.  The  deduction  was  of  this  character  in 
National  Albany  Exchamge  Bank  v.  WelU^  (1 8  Blatchf.  C, 
C.  B.y  478,)  and,  because  it  was  not  recognized  in  assessin^^ 
the  national  bank  shares,  the  assessment  was  declared  void. 

Moneyed  capital  cannot  be  said  to  be  exempt  from  taxa- 
tion by  the  laws  of  this  State  because  that  portion  of  it  which 
is  invested  in  the  shares  of  various  classes  of  corporations  is 
exempt.  Kot  only  does  the  State  tax  moneyed  capital  gener- 
aUy,  but  the  capital  invested  in  these  corporations  is  taxed  in 
the  hands  of  corporations.  If  thereby  any  irregularity  is 
produced,  more  would  result  if  shareholders  in  national 
banks  were  wholly  relieved  from  taxation. 

Precisely  what  is  signified  by  the  language  of  the  Act  of 
Congress  which  declares  that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  imposed  by  the  laws  of  the  State  "  upon 
other  moneyed  capital  in  the  hands  of  individual  citi- 
zens" has  never  been  judicially  declared,  although  it  has 
several  times  been  determined  what  was  not  such  moneyed 
capital.  In  Zionberger  v.  JR&use,  (9  Wall.,  468,)  it  is  stated 
that  the  enactment  was  intended  to  place  national  banks  on 
an  equality  with  State  banks  as  to  the  taxation  of  their  shares 
by  the  State.  In  Hepburn  v.  School  Directors^  (23  Wall.j 
484,)  it  it  said  that  ^^  moneyed  capital,"  as  used  in  the  section, 
signifies  something  more  than  money  lent  out  at  interest,  and 
comprehends  investments  in  stocks  and  securities.  In  Adams 
V.  NashviUey  (96  (J.  xS.,  19,)  the  opinion  says:  "The  Act  of 
Congress  was  not  intended  to  curtail  tjjie  State  power  on  the 
subject  of  taxation.  It  simply  required  that  capital  invested 
in  national  banks  should  not  be  taxed  at  a  greater  rate  than 
like  property  similarly  invested ^ 
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It  would  seem,  that  the  term  ^^  moneyed  capital  in  the 
hands  of  individual  citizens"  more  aptly  describes  ready 
money  or  capital  invested  in  private  banking  than  it  does 
capital  invested  in  manufacturing  corporations,  insurance 
companies  and  the  like.  As  originally  used  in  the  national 
banking  Act  of  June  3d,  1864,  (13  U.  8.  Stat,  at  Large,  112, 
§  41,)  it  signified  something  different  from  capital  invested  in 
State  banking  corporations,  because  it  was  provided  originally, 
that  the  taxation  by  the  States  should  not  exceed  that  im- 
posed on  moneyed  capital  in  the  hands  of  individual  citizens, 
or  that  imposed  '^  upon  the  shares  in  any  of  the  banks  organ- 
ized under  authority  of  the  State."  It  is  hardly  appropriate 
to  call  shares  in  manufacturing  or  insurance  corporations 
'^  moneyed  capital  in  the  hands  of  individual  citizens,"  and,  if 
it  had  been  intended  to  include  all  capital  thus  invested,  it 
would  have  been  easy  to  do  so  under  some  such  comprehen- 
sive term  as.'^  personal  property."  It  seems  more  reasonable  to 
believe,  that  while  C!ongress  was  legislating  to  place  national 
bank  shares  on  an  equality  with  State  bank  shares,  it  was 
thought  expedient  to  place  them  on  an  equality  also  with  the 
capital  employed  in  private  banking,  and  thud  relieve  them 
from  the  danger  to  which  corporations  are  sometimes  exposed 
by  local  prejudices.  But,  whether  this  view  is  correct  or  not, 
within  the  cases  referred  to,  the  laws  of  this  State  for  the 
taxation  of  general  corporations  and  the  exemption  of  their 
shares  do  not  furnish  the  rule  for  the  taxation  of  moneyed 
corporations,  or  of  capital  invested  in  private  banking,  or  of 
personal  property  generally ;  and  the  complainant  must  fail 
upon  this  branch  of  its  case. 

As  to  the  second  ground  upon  which  the  motion  rests,  as 
the  collector  is  a  ministerial  officer,  who  must  obey  the 
mandate  in  his  hands  for  the  collection  of  the  tax,  the  com- 
plainant cannot  succeed  unless  the  tax  is  void,  because  illegal, 
as  distinguished  from  irregular.  The  assessment  roll  and 
warrant  annexed  for  the  collection  of  taxes  constitute  the 
mandate  of  the  officer,  and  the  legality  of  his  proceedings 
under  them  may  be  determined  by  the  principles  which 
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apply  to  the  case  of  an  officer  acting  under  a  jadgment  and 
execution.     The  rule  is  thus  stated  in  JErskine  v.  Hohnbaek, 
(14  WaU.<,  613,)  "  If  an  officer  or  tribunal  possess  jurisdiction 
over  the  subject  matter  upon  which  judgment  is  passed,  with 
power  to  issue  an  order  or  process  for  the  enforcement  of  such 
judgment,  and  the  order  or  process  issued  thereon  to  a  minis- 
terial officer  is  regular  on  its  face,  showing  no  departure  from 
the  law,  or  defect  of  jurisdiction  over  the  person  or  property 
affected,  then,  and  in  stieh  cases,  the  order  or  process  will  give 
full  and  entire  protection  to  the  ministerial  officer,  in   its 
regular  enforcement,  against  any  prosecution  which  the  party 
aggrieved  thereby  may  institute  against  him,  although  serious 
errors  may  have  been  committed  by  the  officer  or  tribunal  in 
reaching  the  conclusion  or  judgment  upon  which  the  order  or 
process  is  issued."    Tested  by  this  rule  the  collector  in  the 
present  case  is  protected  by  his  warrant,  in  collecting  the 
tax.    Doubtless,  the  fair  construction  of  the  Kevised  Statutes 
and  the  charter  of  the  city  of  Utica  requires,  that  when  the 
assessment  roll  for  a  given  ward  is  delivered  by  the  Board  of 
Supervisors  to  the  Treasurer  of  the  city  of  Utica,  the  amount 
of  the  tax  paid  by  each  taxpayer  shall  have  been  extended  and 
shall  appear  upon  the  roll.    But,  everything  had  been  done 
which  was  required  to  give  the  Board  of  Supervisors  jurisdic- 
tion for  the  purposes  of  the  equalization  of  taxes  and  for 
carrying  out  the  details  of  the  assessment  which  the  assessors 
had  made.    The  Board  of  Supervisors  had  determined  the 
rate,  and  the  assessors  had  determined  the  valuation.    It  was 
the  duty  of  the  city  clerk  of  Utica  to  extend  the  tax.    He 
omitted  to  do  so,  as  to  the  stockholders  of  the  complainant, 
until  after  the  roll  had   been  delivered   to  the  Treasurer. 
From  the  nature  of  the  act,  and  from  the  character  of  the 
official  to  whom  it  is  entrusted,  the  act  is  evidently  a  clerical 
one.    No  substantial  injury  could  result  from  the  omission  to 
perform  it.     The  computation  and  insertion  of  the  amount  of 
the  tax,  after  the  roll  had  been  delivered  to  the  Treasurer, 
was  an  irregularity.    It  was  done  by  the  person  whose  duty 
it  was  to  do  it.    It  was  done  after  all  the  data  to  be  asce^ 
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tained  bj  the  assessors  and  the  Board  of  Sapervisors  had 
been  ascertained  according  to  law.  In  effect  and  character 
it  was  as  though  the  clerk  of  a  Court,  on  entering  a  judgment^ 
had  oompnted  the  snm  adjudged  due,  when  the  verdict  of  a 
jury  or  the  decision  of  the  judge  had  determined  everything 
essential  to  the  judgment  except  the  result  of  a  mathematical 
computation.  No  one  would  contend  that  such  a  judgment 
would  be  void.  When  the  assessment  roll  and  warrant  came 
to  the  hands  of  the  collector,  they  were  apparently  regular, 
lu  the  case  of  Albany  City  Bank  v.  Maher^  {ante  p.  176,)  the 
assessors  had  omitted  to  perform  an  act  prerequisite  to  their 
aothority  to  make  any  assessment,  and  the  assessment  was, 
therefore,  void.  Here,  it  was  simply  irregular.  In  Bellinger 
v.  Gray,  (51  N.  T.,  6lY,)  and  in  WestfaU  v.  Preston,  (49 
N'.  Y.^  349,)  the  defect  in  the  proceedings  by  which  the  tax 
was  imposed  appeared  in  the  papers  which  constituted  the 
process  of  the  collector  for  collecting  the  tax. 

The  complainant  cannot  succeed  upon  either  branch  of  ita 
case  and  the  motion  for  an  injunction  is  denied. 

Ward  Bunty  Jr,y  for  the  plaintiff. 

Alfred  C.  Coooey  for  the  defendant. 


The  nNTTSD  States  vs.  Max  Bobobb. 

A  defend«Dt»  when  arraigned  on  an  information  filed  against  Mm  for  an  ofiiniee 
igaioft  §  8,894  of  the  ReTised  Statntes,  io  dcpoBitiDj^  in  the  mail  a  oironlar 
eoDoeming  a  lottery,  stood  mate.  On  the  directioo  of  the  Court,  a  plea  of 
not  gnilty  was  entered  for  him.    He  was  eonvicted :    Held,  do  error. 

Hw  word  "  indicted,"  in  §  1,082  of  the  Revised  Statutes,  iodades  an  informs- 
tioD. 

Qualifications  of  a  Jnror  examined,  as  to  his  prejudice  agoinst  ths  defendant,  on 
a  trial  for  a  criminal  offence. 
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The  jury  are  not  bound  to  believe  the  nooontrodicted  testimony  of  a  defendant, 
on  a  trial  for  a  criminal  o£Fence. 

(Before  Blatohford,  Benkdiot  and  Choatb,  JJ„  Southern  Diatrlct  of  New  York, 
May  19th.  1881.) 

Blatohfoed,  J.  The  defendant  was  convicted  on  a  crim- 
inal information,  filed  against  him  bj  the  United  States 
attorney,  prosecuting  for  the  United  States,  under  §  3,894  of 
the  Kevised  Statutes,  for  unlawfully  and  knowingly  depositing 
in  the  mail  of  the  United  States,  and  sending  to  be  conveyed 
thereby,  a  circular  concerning  a  lottery.  On  being  arraigned 
on  the  information,  the  defendant  stood  mute,  and  the  Court 
directed  a  plea  of  not  guilty  to  be  entered  for  him,  and  it 
was  entered.  An  objection  by  the  defendant's  counsel  to  such 
action  was  overruled  by  the  Court,  and  said  counsel  excepted 
to  said  ruling  and  to  said  direction.  The  defendant  now 
moves  in  arrest  of  judgment  on  the  above  ground.  It  is 
provided  by  §  1,032  of  the  Revised  Statutes  as  follows: 
"  "When  any  person  indicted  for  any  offence  against  the  United 
States,  whether  capital  or  otherwise,  upon  his  arraignment, 
stands  mute,  or  refuses  to  plead  or  answer  thereto,  it  shall  be 
the  duty  of  the  Court  to  enter  the  plea  of  not  guilty  on  his 
behalf,  in  the  same  manner  as  if  he  had  pleaded  not  guilty 
thereto.  And  when  the  party  pleads  not  guilty,  or  such  plea 
is  entered  as  aforesaid,  the  cause  shall  be  deemed  at  issue,  and 
shall,  without  further  form  or  ceremony,  be  tried  by  a  jury." 
This  section  is  based  on  the  Act  of  April  30th,  1790,  §  30, 
(1  V,S.  Stat.  cU  Large,  119;)  the  Act  of  March  8d,  J 825, 
§  14,  (4  Id.j  118 ; )  and  the  Act  of  March  3d,  1835,  §  4,  (/rf., 
777.)  The  Act  of  1790  related  to  an  indictment  for  treason, 
or  one  for  any  offence  made  capital  by  that  Act,  and  aathol^ 
ized  the  Court  to  proceed  to  the  trial  of  the  person  standing 
mute,  as  if  he  had*  pleaded  not  guilty.  The  Act  of  1825  re- 
lated to  an  indictment  for  any  offence  not  capital,  and  gave  a 
like  authority.  The  Act  of  1835  related  to  an  indictment 
for  any  offence,  and  was  in  the  terms  of  §  1,032  of  the  Re- 
vised Statutes.     The  word  "  information  **  is  not  found  in 
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MBj  of  the  statutes.  It  is  contended  for  the  defendant,  that 
the  Coart  had  no  jarisdiction  to  try  him,  because  he  was  tried 
on  an  information  and  stood  mute,  and  the  Court  had  no 
power  either  to  enter  a  plea  of  not  guilty  for  him  or  to  pro- 
ceed to  his  trial  as  if  he  had  pleaded  not  guilty.  It  is  con- 
tended that  this  statute  alone  can  be  looked  to  as  the  source 
of  authority ;  that,  by  mentioning  an  indictment,  it  excludes 
an  information;  that  the  word  ''  indictment "  cannot  be  con- 
strued to  include  "  information ;  "  and  that  the  case  is  one  of 
A  casus  omisauSj  BO  thsit  no  person  who  chooses  to  refuse  to 
plead  to  a  criminal  information  can  be  tried  upon  it.  Pro- 
visions of  statute  are  referred  to  which  mention  an  informa- 
tion as  well  as  an  indictment,  in  the  same  enactment,  and 
from  this  it  is  argued,  that,  as  an  indictment  is  mentioned  in 
the  present  instance  and  not  an  information  eo  tiomine^  the 
case  of  a  person  standing  mute  on  an  information  is  not  pro- 
vided for. 

By  subdivision  20  of  §  639  of  the  Revised  Statutes,  cog- 
nizance of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  Tnited  States  is  given  to  the  Circuit  Courts. 
The  offence  in  the  present  case  is  one  which  can  be  pros- 
ecuted by  a  criminal  information.  Article  3,  section  2,  of  the 
Constitution  provides,  that  "  the  trial  of  all  crimes,  except 
in  cases  of  impeachment,  shall  be  by  jury,"  and  Article  6  of 
the  Amendments  to  the  Constitution  provides,  that,  '^  in  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and 
District  wherein  the  crime  shall  have  been  committed."  If 
the  United  States  have  a  right  to  prosecute  the  defendant  for 
the  offence  alleged  by  a  criminal  information  instead  of  an 
indictment,  they  have  the  right  to  try  him  for  such  offence, 
with  a  view  to  punish  him,  if  he  is  convicted.  He  has  a  right 
to  be  tried  by  a  jury  and  by  an  impartial  jury,  and  to  have 
the  benefit  of  the  other  safeguards  provided  by  the  Constitu- 
tion and  the  laws.  But  he  has  no  right  to  defeat  a  trial  by 
saying  that  he  will  not  plead  to  the  information.  The  Court 
has  power  to  try  a  person  who  refuses  to  plead  to  an  informa- 
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tion,  or  who  wilfully  stands  mute,  when  arraigDed  on  it,  with- 
out entering  for  him  a  plea  of  not  gailtj,  and  has  a  right  to 
proceed  in  such  trial  as  if  there  were  a  plea  of  not  gniltj, 
even  though  no  statute  of  the  United  States  speeificallj  pre- 
scribes snch  mode  of  procedare  in  the  case  of  an  information. 
It  wonld  have  this  power  nnder  the  constitutional  and 
statutory  proyi(<ions  before  referred  to,  in  the  case  of  an  indict- 
ment, even  if  there  were  no  statutory  proyision  in  regard  to 
standing  mute  on  an  indictment.  So,  it  has  like  power  on  an 
information,  without  any  such  provision  in  regard  to  an  in- 
formation. 

The  question  arose  in  regard  to  an  indictment  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Maryland, 
in  1818,  in  TJnUed  States  v.  Hare,  (2  Whedei^%  Gr.  Ccues,  288,) 
before  Mr.  Justice  Duvall  and  Judge  Houston.  The  defend- 
ants were  indicted,  under  §  19  of  the  Act  of  April  30th,  1810, 
(2  U.  S,  Stat,  at  Large^  598,)  for  robbing  a  mail  carrier.  The 
punishment  was  death.  On  being  arraigned,  they  stood  mute. 
The  Act  of  1790  was  the  only  statute  on  the  subject  The 
offence  was  one  not  made  capital  by  that  Act.  It  was  con- 
tended for  the  defendants  that  the  Court  bad  no  power  to 
enter  a  plea  of  not  guilty  for  them  or  to  try  them.  It  was 
urged  that  the  Court  must  ascertain  by  a  jury,  whether  the 
muteness  arose  ex  visitaHane  Dei  or  ex  malttia ;  that,  if  it 
were  found  that  the  muteness  were  from  the  visitation  of 
God,  the  Court  could  proceed  to  trial  as  if  there  were  a  plea 
of  not  guilty ;  and  that,  if  it  were  decided  that  the  muteness 
was  ex  maUtiay  and  the  offence  were  a  felony,  there  could  be 
no  trial,  because  no  issue,  and  no  conviction  without  a  trial, 
because  the  offence  was  not  of  the  highest  degree,  as  treason, 
or  of  the  lowest  degree,  as  petit  larceny.  The  question  was 
thoroughly  discussed  by  eminent  counsel,  and  the  Court, 
taking  a  broad  and  comprehensive  view  of  the  question,  held, 
that  it  had  no  doubt  of  its  power  to  proceed  to  the  trial  of 
the  accused  ;  that,  in  view  of  the  provisions  of  the  Constitu- 
tion, that  the  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury,  and  that  every  person  shall  have  a  fair 
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and  impartial  trial  by  jury,  in  a  criminal  prosecution,  and  in 
view  of  the  cognizance  given  to  the  Circait  Court  of  aU 
crimes  and  offences  cognizable  under  the  authority  of  the 
United  States,  the  accused  could  not,  by  any  management, 
evade  a  trial  by  jury ;  that  the  prescription  of  the  punishment 
implied  conviction,  and  that  implied  a  trial  by  a  jury,  con- 
ducted in  the  manner  provided  by  law ;  and  that  the  principle 
of  the  strict  construction  of  a  penal  statute  could  not  require 
it  to  be  so  construed  as  to  prevent  a  trial  altogether.  The 
Court  ordered  the  trial  to  proceed  as  if  the  plea  were  not 
guilty. 

The  foregoing  view  is  consonant  with  reason  and  with  the 
only  proper  administration  of  the  criminal  law.  In  the 
priisent  case,  the  Court  directed  the  plea  of  not  guilty  to  be 
entered  and  that  was  done.  This  was  a  matter  of  form  and 
was  no  prejudice  to  the  defendant,  and  amounted  to  no  more 
than  ordering  the  trial  to  proceed  as  if  such  plea  were  entered. 

Irrespective  of  the  foregoing  views,  the  word  "  indicted," 
in  §  1,032,  is  fairly  to  be  construed  to  include  an  information. 
An  information  generally  differs  in  nothing  from  an  indict- 
ment, in  its  form  and  substance,  except  that  it  is  filed  by  the 
proper  law  officer  of  the  Government  ea>  offioio^  without  the 
intervention  or  approval  of  %  grand  jury.  (2  Story  on  the 
Constitution^  Uh  ed.,  §  1,78B.)  In  The  Queen  v.  Steely  (Z. 
A,  2  Q.  JB.  Div.,  37,  40.)  Lord  Coleridge  says,  that  a  criminal 
information  is  a  criminal  cause  or  matter,  only  differing  in 
mere  form  from  an  indictment,  the  Queen's  coroner  prefer- 
ring the  information  instead  of  the  jurors  presenting  a  bill, 
bat,  to  all  intents  and  purposes,  the  one  being  as  much  a 
criminal  matter  as  the  other.  In  Bailey  v.  Kalamazoo  PvJh 
lishing  Co,^  (40  Michigan^  2i7,  255,)  it  is  held,  that,  under  a 
jQstification  in  a  suit  for  a  libel,  there  is  no  substantial  vari- 
uice  between  an  allegation  that  a  man  has  been  indicted,  and 
proof  that  he  has  been  prosecuted  and  convidted,  in  a  justice's 
Court,  on  a  criminal  information. 

A  motion  for  a  new  trial  is  made  on  the  ground  of  alleged 
errors  at  the  trial.    One  Luddington,  having  been  called  as  a 
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jaror,  was  examined.  He  testified  that  he  coold  not  say  pos- 
itively whether  he  was  a  member  of  the  Society  for  the  Sup- 
pression of  Vice.  He  continued :  "  I  don't  think  I  was  ever 
proposed.  I  know  Anthony  Oomstock  indirectly,  slightly.  I 
have  met  him  at  his  office  in  Nassau  street  in  this  city,  and 
went  there  to  see  him  in  regard  to  some  bnsiness  of  the 
Society.  I  have  not  contributed  to  the  Society  recently,  but 
I  have,  perhaps,  within  two  years  given  money  to  it.  It  was 
not  within  a  year,  but  perhaps  within  two  years,  I  contributed 
this  money.  I  know  the  Society  is  engaged  in  prosecuting 
men  in  the  lottery  business,  from  what  1  have  seen  in  the 
papers  during  the  last  year  or  two.  I  know  Mr.  Comstock  is 
the  agent  of  the  Society  to  which  I  contributed  funds.  I 
think  I  could  find  a  verdict  fairly  on  the  evidence,  if  it  should 
appear  on  the  trial  that  the  defendant  was  engaged  in  the 
business  of  selling  lottery  tickets.  I  think  I  could  give  the 
testimony  of  the  defendant  proper  weight  if  it  was  a  question 
of  credibility  between  him  and  Mr.  Comstock.  I  could  also 
give  the  testimony  of  the  defendant  proper  weight  if  it  be- 
came a  question  of  veracity  between  him  and  Mr.  Comstock, 
it  being  proven  that  defendant  was  engaged  in  selling  lottery 
tickets.  I  don't  know  that  I  should  give  the  testimony  of 
Mr.  Comstock  more  weight  than  I  should  that  of  the  defend- 
ant, he  being  proved  to  be  engaged  in  the  lottery  business. 
When  I  say  I  don't  know,  I  mean  that  I  should  give  the  evi- 
dence of  the  man  I  supposed  was  telling  the  truth  more 
weight  than  the  one  I  thought  was  not.  I  think  the  fact  that 
the  defendant  was  engaged  in  the  lottery  business  would  in- 
fluence me  in  giving  his  testimony  less  weight  than  that  of 
Mr.  Comstock,  if  it  was  a  question  of  veracity  between  them, 
because  I  would  not  like  his  business."  The  defendant's 
counsel  challenged  the  juror  for  favor.  The  challenge  was 
overruled,  and  the  defendant's  counsel  excepted.  It  is  coo- 
tended  for  the  defendant,  that  the  challenge  should  have  been 
sustained ;  that,  while  a  prejudice  against  crime  does  not  dis- 
qualify a  person  from  being  a  juror,  the  present  case  was  one 
of  a  prejudice  against  the  person  on  trial,  and  the  juror  was 
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not  impartial ;  and  that  the  evidence  showed  not  only  a  preju- 
dice against  the  lottery  business,  but  a  prejudice  against  the 
defendant  by  reason  of  his  being  engaged  in  that  business. 
This  is  an  unsound  yiew.  Every  good,  citizen, < fit  to  be  a 
jaror,  has,  necessarily,  and  ought  to  have,  a  prejudice  against 
crime;  and  a  prejudice  against  a  person  who  is  engaged  in  a 
business  prohibited  by  law,  as  in  the  selling  of  lottery  tickets 
by  the  law  of  the  State  of  New  York,  such  selling  being 
made  a  crime,  (1  /?.  6\,  666,  §  29,)  such  prejudice  arising  solely 
from  the  fact  of  his  being  engaged  in  such  busineas,  is  no 
more  than  a  prejudice  against  the  crime  involved  in  being 
engaged  in  such  business.  If  it  were  to  be  regarded  as  a 
prejudice  against  the  person,  no  jury  could  ever  be  obtained 
to  tiy  a  person  indicted  for  any  crime.  This  case  falls  within 
the  principle  of  the  case  of  United  SkUes  v.  JToelke,  (17 
BhUchf.  C.  G.  R.y  554,)  decided  by  this  Court. 

The  juror  showed  himself  to  be  competent.  All  he  said 
was,  that,  if  a  question  of  veracity  arose  between  the  testimony 
of  the  defendant  and  that  of  Mr.  Comstock,  he  thought  that 
the  fact  that  the  defendant  was  engaged  in  the  lottery  busi- 
ness would  influence  him  in  giving  the  testimony  of  the  de- 
fendant less  weight  than  that  of  Mr.  Comstock.  Although 
a  question  arose  as  to  whether  the  jury  would  believe  the  tes- 
timony of  the  defendant,  no  question  of  veracity  arose  be- 
twe^  the  defendant  and  Mr.  Comstock  on  the  trial. 

It  did  not  appear  that  the  defendant  was  a  member  of  the 
Society  referred  to.  lie  had  not  contributed  any  money  to  it 
for  over  a  year.  The  case  is  not  within  the  dicta  in  Com- 
fnanwealth  v.  Eagauy  (4  Oray^  18.) 

The  Court  did  not  err  in  refusing  to  direct  a  verdict  for 
the  defendant.  The  question  was  one  for  the  jury,  and  was 
presented  to  the  jury  in  a  proper  manner  by  the  Court.  There 
was  no  exception  to  the  charge.  It  is  contended  that  the  jury 
were  bound  to  believe  the  testimony  of  the  defendant,  it  be- 
ing uncontradicted.  In  The  Helen.  R.  Cooper^  (7  Blatc/tf,  0. 
C.  Ii,y  378,)  it  was  said  bj  Judge  Woodruff',  that,  where  a  wit- 
ness otherwise  unimpeached  is  testifying  under  circumstances 
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calculated  to  create  a  strong  biaa,  and  he  states  what  is,  in  its 
nature,  incredible,  his  testimonj  is  not  necessarily  to  be  be- 
lieved.  The  credit  of  testimony  is  left  to  the  jury,  who  are 
judges  of  the  probability  or  improbability,  creiiibility  or  in- 
credibility, of  the  witness  and  his  testimony.  The  credit  due 
to  testimony  is  to  be  measured,  in  part,  by  the  interest  or  bias 
of  the  witness,  whicli  may  sway  him  to  pervert  the  truth,  and 
by  his  manner  and  deportment  in  delivering  his  testimonj; 
and  a  jury,  in  weighing  testimony,  have  a  right  to  consider 
the  consistency  of  the  different  parts  of  a  narration,  and  the 
possibility  and  probability,  or  impossibility  and  improbability, 
of  the  matters  related.  {Best  on  Evidence^  16, 18,  217.)  Even 
if  the  jury  believed  that  the  defendant  was  absent  from  his 
place  of  business  at  the  time  he  says  he  was  absent,  they  maj 
have  convicted  him,  and  properly,  on  the  ground  that  it  was 
incredible  that  he  gave,  in  good  faith,  the  instructions  to 
which  he  testified,  not  to  "  give  any  letters  out  at  all"  becanee 
^'  it  was  against  the  law,"  his  regular  business  being  to  violate 
the  law  by  selling  lottery  tickets. 

It  was  not  error  to  refuse  to  charge  the  jury  that  they  mutt 
believe  the  testimony  of  the  defendant  as  to  his  absence  and 
his  instructions,  and,  therefore,  acquit  him. 

The  motions  must  be  denied. 

William  P.  FierOy  (Amstcmi  Dittriot  AUorney^  for  the 
United  States. 

Ahram  J.  DiUenhoefer^  for  the  defendant. 
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Thb  United  States  vs.  Rbgina  Johnson. 

Under  $  S  of  the  Act  of  March  8d,  1876.  (18  IT.  8.  Stat  at  Large,  41%)  the  im- 
portation of  women  for  the  porpoees  of  prostitution  from  all  conntries  is  for- 
bidden, and  not  merely  the  importation  of  them  for  such  purposes  from  China, 
Japan  and  other  Oriental  countries. 

In  an  indictment  under  said  §  8,  it  is  not  necessary  to  set  forth  the  acts  consti- 
totiogtbe  importation. 

On  the  trial  of  an  indictment  under  said  §  8,  eridence  as  to  acts  done,  after  the 
unportation.  at  a  house  kept  by  the  defendant,  where  she  and  the  imported 
woman  Ured,  it  being  the  place  named  in  the  indictment  as  that  where  the 
purpose  of  prostitution  was  to  be  carried  out,  is  proper  to  show  such  pur- 
pose. 

(Before  Blatohfoed,  Bknidiot  and  Ghoatb,  JJ.,  Southern  District  of  New 
York,  May  19th,  1881.) 

Blatohfosd,  J.  The  defendant  was  indicted  and  con- 
victed under  §  3  of  the  Act  of  March  3d,  1875,  (18  U.  S.  Stat  at 
Largey  477,)  which  provides  as  follows :  "  That  the  importa- 
tion into  the  United  States  of  women  for  the  pnrposes  of 
prostitation  is  hereby  forbidden  ;  and  all  contracts  and  agree- 
ments in  relation  thereto,  made  in  advance  or  in  pursuance  of 
BQch  illegal  importation  or  purposes,  are  hereby  declared  void ; 
and  whoever  shall  knowingly  and  wilfully  import,  or  cause 
any  importation  of,  women  into  the  United  States  for  the 
purposes  of  prostitution,  or  shall  knowingly  or  wilfully  hold, 
or  attempt  to  hold,  any  woman  to  such  purposes,  in  pursuance 
of  each  illegal  importation  and  contract  or  agreement,  shall  be 
deemed  guilty  of  a  felony,  and,  on  conviction  thereof,  shall 
be  imprisoned  not  exceeding  five  years  and  pay  a  fine  not  ex- 
ceeding five  thousand  dollars."  The  indictment  was  for  im- 
porting for  the  purposes  of  prostitution.  The  Act  is  entitled, 
"An  Act  supplementary  to  the  Acts  in  relation  to  immigra- 
tion." The  first  section  of  the  Act  relates  to  the  certificate  of 
voluntary  emigration  to  be  given  under  section  2,162  of  the 
Bevised  Statutes,  by  a  consul  of  the  United  States,  to  the 
master  of  a  vessel,  in^ regard  to  ^'  coolies  "  coming  from  China, 
Vol.  XIX.— 17 
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Japan  or  any  other  Oriental  country,  and  requires  the  consul 
to  withhold  the  certificate  if  there  is  an  agreement  for  service 
for  lewd  and  immoml  purposes.  The  second  section  makes  it 
an  offence  to  bring  to  the  United  States  subjects  of  China, 
Japan  or  any  Oriental  conntry,  without  their  free  consent, 
for  the  pnr|>ose  of  holding  them  to  a  service,  and  makes  void 
all  such  contracts.  The  fourth  section  makes  it  an  offence  to 
contract  to  supply  the  labor  of  a  cooly  or  any  other  person 
brought  into  the  United  States  in  violation  of  §  2,156  of  the 
Bevised  Statutes,  which  section  relates  wholly  to  the  coolies 
aforesaid.  The  fifth  section  makes  unlawful  the  immigration 
into  the  United  States  of  alien  convicts,  not  political,  or  whose 
sentence  has  been  remitted  on  condition  of  their  emigration, 
and  of  women  imported  for  the  purpose  of  prostitution;  and 
if,  on  inspection,  any  such  obnoxious  persons  are  found  on 
board  of  an  arriving  vessel,  provisions  are  made  in  regard  to 
them. 

A  motion  is  made  by  the  defendant  in  arrest  of  judgment, 
on  the  ground  that  §  3  of  the  Act  applies  only  to  women  of 
the  class  named  in  the  first  section,  coming  from  China, 
Japan  and  other  Oriental  countries.  We  cannot  concur  in 
this  view.  It  may  very  well  be  that,  under  the  first  section, 
consuls  have,  no  duty  elsewhere  than  in  China,  Japan  and 
other  Oriental  countries  to  inquire  into  contracts  for  lewd 
purposes,  but  it  is  because,  neither  under  that  section,  nor 
under  §  2,1*62  of  the  Revised  Statutes,  have  they  any  dotj  at 
all  in  any  other  countries  in  regard  to  certificates  respecting 
voluntary  emigration.  The  Act  of  1875  may  very  well  be  an 
Act  supplementary  to  Title  29  of  the  Revised  Statutes  in 
regard  to  Immigration,  and  yet  relate  to  immigration  from 
other  than  Oriental  countries.  Section  5  relates  to  convicts 
and  women  imported  for  the  purposes  of  prostitution,  from 
all  countries,  and  §  3  relates  to  the  latter  class  imported  from 
all  countries.  There  is  nothing  to  indicate  a  contrary  inten- 
tion and  everything  to  indicate  an  intention  to  apply  the 
provisions  of  those  sections  to  all  countries*  Oriental  and  other. 

Another  ground  for  the  motion  in  arrest  of  judgment  is, 
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that  the  indictment  alleges  onlj  that  the  defendant,  on  a  day 
named,  imported  the  woman  into  the  city  of  New  York,  from 
Copenhagen,  for  the  purposes  of  prostitution  at  a  place  named 
in  said  city,  and  does  not  set  forth  the  acts  constituting  the 
importation,  as  that  she  paid  the  passage  money  of  the 
woman.     We  think  the  indictment  is  sufficient. 

The  defendant  also  moves  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence  and  the  law,  and 
was  without  evidence  to  sustain  it.  These  positions  are,  we 
think,  not  tenable. 

On  the  trial  evidence  was  admitted,  under  an  exception 
by  the  defendant,  of  the  character  of  a  house  of  assignation 
kept  in  New  York,  by  the  defendant,  and  of  acts  done  at 
that  house,  after  the  woman  was  imported,  and  while  she 
lived  there  with  the  defendant.  This  evidence  was  proper  to 
thow  the  purpose  of  prostitution  laid  in  the  indictment,  and 
related  to  the  very  place  named  in  the  indictment  as  that 
where  the  purpose  of  prostitution  was  to  be  carried  out. 

The  motions  are  denied. 

WtUtam  P.  JFierOj  {Assietant  District  Attorney^  for  the 
United  States. 

John  A.  Ooodletty  for  the  defendant. 


The  XJinrED  States  vs.  Michael  Btbne. 

Ob  the  trUI  of  a  erimioal  infonsation  under  g  8,817  of  the  HeTiaed  Statutes,  As^ 
■meoded  by  the  Act  of  March  Irt,  1879,  (20  U.  8.  Stat  at  Large,  839,)  for 
ctrr)-iiig  on  the  bnsiof^n  of  a  rectifier  of  diatilled  epiriis,  with  intent  to  de> 
fraud  the  United  States  of  the  tax  on  dUUUed  ^irits  rectified,  evidenoe  of 
partial  rectification  ia  sufficient. 

On  the  trial  of  a  criminal  information  under  the  same  section,  for  receiying  from 
•  person  to  the  District  Attorney  unknown,  spirits  nnlawftdly  remoTed  from 
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a  distillery  to  a  place  other  than  the  distillery  warehotiBe  provided  by  Uw^ 
knowing  that  the  tiz  on  said  spirits  had  not  been  paid  as  required  by  Isw,  U 
is  sufficient  to  show  that  the  spirits  were  reinored  from  an  illidt  disdllery. 

A  point  not  made  at  the  trial  is  not  ayailable  as  a  ground  for  granting  a  oev 
trial. 

A  motion  in  arrest  of  jadgment  can  be  granted  only  on  some  objection  ariaog 
on  the  face  of  the  record. 

The  ayennent  in  the  information,  that  the  person  who  deliyered  the  spirits  to 
tbe  defendant  was  unknown  to  the  District  Attorney,  was  unnecessary  and 
did  not  require  to  be  proved. 

On  the  trial,  the  name  of  a  jaror  who  had  been  summoned,  and  who  attendfd 
Court  on  tbe  day  the  trial  began,  was  drawn  from  the  jury  box  in  doe  order 
of  lot,  to  try  the  defendant,  but  he  had  departed  without  leave:  Hdd,  that  it 
was  not  error  to  proceed  and  complete  the  jury,  without  waiting  for  the  joror 
so  absent,  by  drawing  one  in  his  place. 

(Before  Blatchford,  Biicediot  and  Croats,  JJ.,  Southern  District  of  New 
York,  May  19tb,  i881.) 

Benedict,  J.  The  defendant  was  prosecuted  under  §  3,317 
of  the  Revised  Statutes,  as  amended  hy  the  Act  of  March  Ist, 
1879,  (20  U.  S.  Stat  at  Large^  389,)  by  an  information  con- 
taining three  counts  and  was  convicted  upon  the  first  and 
third  counts.  In  the  first  count  he  was  charged  with  having 
carried  on  the  business  of  a  rectifier  of  distilled  spirits,  at  a 
certain  time  and  place,  with  intent  to  defraud  the  United 
States  of  the  tax  on  distilled  spirits  rectified  bj  him.  In  the 
third  count  he  was  charged  with  having  received,  at  a  certain 
time,  at  No.  523  West  26th  Street,  in  this  city,  from  some 
person  to  the  District  Attorney  unknown,  certain  spirits 
which  had  been  unlawfully  removed  from  a  distillery  to  a 
place  other  than  the  distillery  warehouse  provided  by  law,  to 
wit,  to  the  place  above  described,  knowing  and  having  reason- 
able grounds  to  believe  that  the  tax  on  said  spirits  had  not 
been  paid  as  required  by  law.  A  motion  in  arrest  of  jodg- 
ment  and  for  a  new  trial  has  been  made,  and  numerous  points 
have  been  presented  in  support  thereof.  These  points  have 
all  received  attention  and  we  find  in  none  of  them  a  ground 
upon  which  to  arrest  judgment  or  to  direct  a  new  trial. 

One  point  made  in  regard  to  the  conviction  under  the 
first  count  is,  that  the  intent  charged  was  not  proTed,  becaose 
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there  was  do  evidence  that  any  spirits  had  ever  been  com- 
pletely rectified  by  the  defendant,  but  only  evidence  of  a 
partial  rectification  by  him.  But,  there  was  evidence  that  the 
defendant  had  in  his  possession  a  rectifying  apparatus,  and 
that  illicit  spirits  had  been  conveyed  to  said  apparatus  in  ale 
barrels,  and,  in  the  presence  of  the  defendant,  poured  into  the 
receiving  tub  of  such  apparatus,  on  two  different  occasions, 
and  under  suspicious  circumstances.  This  evidence  was  suffi- 
cient to  justify  the  jury  in  finding  that  he  was  then  carrying 
on  the  business  of  a  rectifier  with  intent  to  defraud  the 
Oovemment  of  the  tax  on  the  spirits  there  and  then  rectified 
by  him. 

One  point  made  in  regard  to  the  conviction  upon  the  third 
«OQnt  is,  that  the  provision  of  the  statute  is  intended  to 
apply  to  cases  where  the  spirits  received  have  been  removed 
from  a  registered  distillery  and  has  no  application  to  a  case 
where  the  spirits  received  are  the  product  of  illicit  distilla^ 
tion  in  an  unauthorized  distillery.  But,  the  language  of  the 
statute  is  broad  enough  to  cover  the  receipt  of  distilled  spirits 
prodaced  at  and  removed  from  an  illicit  distillery,  and  no 
reason  has  been  suggested  for  giving  to  the  statute  a  more  re- 
stricted application  than  is  required  by  the  words  employed. 

Another  point  made  in  regard  to  the  conviction  on  the 
third  coant  is,  that  there  was  evidence  at  the  trial,  that,  on 
the  same  day  on  which  the  information  was  filed,  the  Dis- 
trict Attorney  had  been  told  that  the  spirits  received  by  the 
defendant  were  delivered  by  a  man  named  Malone,  whereas 
the  information  avers  that  the  spirits  were  received  from 
flome  person  or  persons  to  the  District  Attorney  as  yet  un- 
known. This  point  is  an  after-thought.  No  such  point  was 
taken  at  the  trial.  Some  sixteen  and  more  requests  to  charge 
were  presented  to  the  Court,  and  in  none  of  them  was  there  an 
allasion  to  any  such  defect  in  the  evidence ;  and  it  is  plain  to  see 
that  the  testimony  now  relied  on  to  show  knowledge  on  the 
part  of  the  District  Attorney  was  elicited  at  the  trial  for  a 
totally  different  purpose.  The  point  not  having  been  made  at 
the  trial  is  not  available  as  a  ground  for  granting  a  new  trial. 


269  SOUTHERN  DISTRICT  OP  NEW  YORK. 

The  United  States  «.  Byrne. 

Neither  is  it  grouDd  for  arresting  the  judgment.  "  A  mot'on 
in  arreet  of  judgment  can  be  grounded  onlj  on  some  objec- 
tion arising  on  the  face  of  the  record ;  and  no  defect  in  the 
evidence  or  irregularity  at  the  trial  can  be  urged  at  this  state 
of  the  proceedings."    {Heard  on  Griminal  Pleading^  p.  316.) 

Moreover,  this  is  not  the  case  of  an  omission  to  name  the 
defendant  or  the  party  injured.  It  was  not  necessary  to  set 
forth  the  name  of  the  person  who  delivered  the  spirits  to  the 
defendant,  provided  the  Act  of  receiving  was  otherwise  suffi- 
ciently described.  The  statute  pnnishes  the  act  of  receiving, 
without  regard  to  the  manner  of  receiving  or  to  the  person 
making  the  delivery.  Every  form  of  receiving  is  made 
punishable,  and  evidence  as  to  who  was  the  person  mak- 
ing the  delivery  is  not  necessary  to  a  conviction.  The 
averment  in  the  information,  that  the  person  who  delivered 
the  spirits  to  the  defendant  was  unknown  to  the  District 
Attorney,  was  unnecessary  and  did  not  require  to  be  proved. 

Much  stress  has,  also,  been  laid  upon  the  fact  disclosed  by 
the  record,  that  Samuel  £.  Walsh,  one  of  the  persons  sam- 
moned  to  attend  the  Court  as  a  jaror,  at  the  January  term, 
and  who  had  been  in  attendance  at  Court  on  the  day  the 
trial  commenced,  and  whose  name  was  drawn  from  the  jniy 
box,  in  due  order  of  lot,  to  try  the  defendant,  had  departed 
the  Court  without  leave,  whereupon  it  was  insisted  by  the 
counsel  for  the  defendant,  that  the  defendant  was  entitled  to 
said  Walsh  as  a  juror,  and  objection  was  made  to  proceeding 
with  the  empanneling  of  the  jury  without  said  Walsh.  The 
objection  was  overruled,  and  a  jury  was  selected  without  said 
Walsh.  No  authority  binding  upon  this  Court  has  been  cited 
in  support  of  this  position  taken  in  behalf  of  the  defendant, 
and  we  are  not  inclined  to  be  the  first  to  declare  a  rule  whidi 
would  put  it  in  the  power  of  a  juryman,  by  departing  from 
the  Court  room,  to  prevent  the  continuance  of  a  tri^  until 
such  time  as  he  could  be  found  and  brought  back  to  the 
Court  room.  We  are  not  aware  of  any  principle  requiring  os 
to  hold  that,  upon  a  trial  like  the  present,  the  fact  that  a 
juror's  name  is  drawn  out  of  the  jury  box,  in  due  course  of 
the  lot,  gives  the  defendant  the  legal  right  to  have  such  per- 
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Bon  sworn  as  one  of  the  jury.  In  Mansell  y.  2'he  Qiieen^  (8 
E.  (6  B.^  79,)  it  is  said:  '^  There  is  no  necessity  nor  right  that 
a  prisoner  shall  be  tried  by  particular  jurymen,  till  the  prisoner 
has  been  given  in  charge  to  the  jury."  See  also  HiU  v.  Tates^ 
(13  Ea^^  228.)  The  case  cited  from  the  Alabama  reports 
{Parsons  t.  The  State,  22  Ala,,  53)  turned  upon  the  pro- 
yisions  of  a  statute  of  the  State  and  appears  to  have  been 
overruled  by  a  subsequent  case  in  the  same  State.  (  Waller 
V.  The  State,  40  Ala.,  325.) 

The  other  points  made  in  behalf  of  the  defendant  do  not 
appear  to  be  of  sufficient  importance  to  call  for  remark. 

The  motions  are  denied. 

Sutherland  Ten/ney^  {Aeeietant  District  Attorney,)  for  the 
United  States. 


lioger  M.  Sheftman^  for  the  defendant. 


Chablbs  F.  Davis  aivd  othbbs 

vs. 
HiBAM  L.  Bbown  and  othejbs.    In  EQunr. 

Be-fMoed  letters  patent.  No.  8,689,  granted  to  Charles  F.  Davis  and  Williani 
Allen,  February  18th,  1879,  for  a^  "  improyemeot  in  grain  drills, "  the  orig- 
inal patent  having  been  granted  to  said  DavIs,  as  inventor,  February  18th, 
1868,  are  valid. 

The  invention  defined,  as  set  forth  in  the  specification  of  the  original  patent. 

The  qnestion  of  infringement  considered. 

£?idenoe  as  to  an  alleged  prior  invention  examined,  with  the  condosion  that  it 
was  a  mere  experiment. 

The  inventor  having  been  the  first  person  to  make  a  soccessfol  macMne  for 
changing  the  shoes  of  a  grain  drill  into  sab-ttantially  two  lines  from  substan- 
tially one  line,  by  a  shifting  movement  applied  to  any  of  the  shoes  by  meohan- 
im  operating  on  and  from  the  rear  of  the  machine^  and  worked  without 
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stopping  the  machine,  or  serioualj  interfering  with  its  operation,  his  ioTSo- 
tion  and  patent  are  entitled  to  a  liberal  constmclion. 
Claims  apheld  hased  on  the  view  that  there  is  a  patentable  oombinatioD  and  co- 
action  between  the  devices  for  shifting  the  shoes  and  the  lifting  derices  lor 
raising  the  shoes. 

(Before  Blatohfobb.  J.,  Northern  District  of  New  York,  May  26th,  1881.) 

Blatohfobd,  J.    This  suit  is  brought  od  re-issned  letters 
patent,  No.  8,589,  granted  to  Charles  F.  Davis  and  William 
Allen,  February  18th,  1879,  for  an  "improvement  in  grain 
drills,"  the  original  patent  having  been  granted  to  said  Davis, 
as  inventor,  February  18th,  1868.    The  following  is  the  spec- 
ification of  the  re-issue,  reading  what  is  inside  of  brackets 
and  what  is  outside  of  brackets,  omitting  what  is  in  italics: 
"  Figure  1  represents  a  top  plan  [or  top  view]  of  the  drill, 
with  the  seed  box  removed,  bat  its  position  shown  by  r^ 
[dotted]  lines,  to  show  the  parts  nnderueath  it.    Figure  2 
represents  the  crank  rod  or  shaft,  to  which  the  front  ends  of 
the  drag  bars  are  attached,  when  detached  from  the  machine. 
Figure  3  represents  an  end  view  of  the  drill  with  the  wheel 
removed,  to  show  the  parts  behind  it,  and  representing  by 
hlack  [full  and]  dotted  and  red  lines  the  several  operative 
parts  and  their  positions  under  the  changes  of  the  machine  or 
^its  parts.     Similar  letters  of  reference,  where  they  occur  in 
the  eepa/rate  figures^  denote /^d  [corresponding]  parts  in  all  of 
the  drawings  [figures].     The  object  and  purpose  of  my  in- 
vention a/re  [is]  to  shift  or  change  the  seeding  shoes  or  hoes 
from  a  straight  to  a  zigzag  line,  and  vice  versa,  and,  further, 
to  so  hang  the  shoes  or  hoes  as,  in  addition  to  this  [the]  shift- 
ing process,  to  admit  of  being  raised  separately,  or  the  whole 
series  together,  as  may  be  found  necessary.     »    «    *    Upon 
an  axle.  A,  supported  in  [on]  the  usual  carrying  wheels  B,  B, 
is  mounted  a  main  frame,  C,  and  on  the  main  frame  a  seed 
box,  D,  the  slides  of  which  may  be  operated  in  any  of  the 
well  known  ways.    In  bearings,  £,  in  the  front  portion  of  the 
main  frame,  is  hung,  so  as  to  rock  or  turn  therein,  a  zigzag  or 
crank  shaft,  F,  shown  detached  in  fig.  2,  and  to  the  cranh 
[crank]  or  wrists  a,  a,  a,  of  this  shaft,  are  connected,  seriatim, 
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the  drag  bars  b^  bj  b^  by  means  of  bows  or  yokes,  o,  each  bar  or 
yoke  taking  two  of  said  wrists,  as  shown  in  fig.  1.  To  the 
rear  ends  of  these  drag  bars  b  are  attached  the  shoes  or  hoes 
0,  in  any  of  the  usual  well  known  ways.  In  the  projecting 
rear  portion  of  the  main  frame,  C,  there  is  hung  a  shaft,  d^ 
upon  which  there  is  a  lever,  «,  by  which  it  can  be  rocked  or 
rolled  in  its  bearings.  At  suitable  distances  upon  this  shaft, 
d,  there  is  placed  a  series  of  levers,y,y^,  one  for  each  shoe  or 
hoe,  which  are  kept  in  their  proper  positions  on  the  shaft  by 
pins,  1, 1,  or  other  suitable  devices,  but  which  can  be  moved 
independent  of  the  shaft  or  of  each  other,  or  all  together,  as 
will  be  explained.  The  levers^  have  a  hab  or  swell,  ^,  at  their 
central  portions,  where  they  are  slipped  on  to  the  shaft,  dy  and 
into  each  one  of  these  hubs  is  set  a  pin,  2,  which  is  above  the 
pins  1,  1,  in  the  shaft,  so  that  each  lever  can  be  turned 
upon  the  shaft;  but,  when  the  shaft  is  rocked  or  turned, 
then  aU  the  levers  are  worked  simultaneonsly.  To  the  for- 
ward ends  of  these  levers  f  the  shoes  or  hoes  are  respectively 
connected  by  a  link  or  hinged  rod,  A,  the  rearward  projecting 
ends  t)f  said  levers  serving  as  handles  for  the  operator  to  seize 
and  work  separately  when  necessary  to  do  so,  or  he  can  raise 
the  whole  series  by  seizing  and  working  the  lever  e.  One  end 
of  the  shaft  d  projects  through  the  timber  of  the  main  frame, 
for  convenience  of  placing  the  parts,  and  upon  it  is  a  lever,  H, 
and  a  spring-locking  lever,  t,  connected  with  it,  both  of  which 
levers  the  operator  may  grasp  at  once,  and  by  pressure  first 
nnlock  the  catch,  and  move  the  main  lever,  H,  and  the  shaft 
d,  as  well  as  the  parts  connected  with  it.  The  catch  or  lock- 
ing lever  i  takes  into  or  against  a  [the]  stop-plate  j,  on  the 
main  frame,  when  not  otherwise  controlled.  The  upper  portion 
of  the  lever  H  serves  as  a  handle  to  work  it  by,  and  to  the  lower 
end  of  it  is  pivoted  a  rack  bar,  [or  connecting  rod,]  777,  which 
takes  into  a  pinion,  n,  fastened  on  the  end  of  the  crank  or  zig- 
zag shaft  F,  and,  when  the  pinion  n  is  turned,  the  crank  shaft 
is  also  tnrned,  and,  as  it  is  tarned,  it  shifts  the  shoes  or  hoes 
into  a  zigzag  or  a  straight  line,  as  the  case  may  be.  When 
the  lever  H,  and  the  zigzag  shaft  F,  [and  the  connecting  bar 
^,]  and  their  several  connected  and  operative  parts  are  in  the 
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positions  shown  by  the  Uaek  [full]  lines  in  figs.  1  and  8^  the 
shoes  or  hoes  G  are  then  in  a  straight  line  across  the  machine ; 
bnt,  when  the  lever  H  is  shifted  into  the  position  shown  hj 
the  red  [dotted]  lines  in  fig.  3,  it  turns  the  shaft  and  moves 
the  parts  connected  with  them,  and  the  shoes  or  hoes  wiU  then 
stand  in  a  zigzag  line  across  the  machine,  as  shown  by  the 
red  [fnll]  lines,  or  in  what  may  be  termed  two  lines,  one  in 
advance  of  the  other ;  and  [in  order]  that  the  shoes  or  hoes 
may  be  thns  moved  into  one  or  two  lines,  and  still  be  suscep- 
tible of  being  raised  np  separately,  or  in  their  series  capacity, 
their  connections  and  [the]  attachments  most  all  be  hinged  or 
yielding.  When  there  is  an  odd  number  of  shoes  or  hoes  on 
the  machine,  the  odd  one  shoold  be  in  the  rear  series,  in  which 
case  there  would  be  no  necessity  of  locking  the  lever  H  when 
the  shoes  were  [are]  so  arranged,  as  the  greater  resistance  on 
the  greater  nnmber  would  always  keep  them  so ;  but,  if  an 
even  nnmber  of  snoes  be  nsed,  and  an  equal  nnmber  in  each 
row,  then  the  lever  would  have  to  be  locked  or  fastened  in 
both  its  positions.  It  is  obvious  that  other  mechanical  devices 
may  be  used  for  shifting  the  shoes  or  hoes  from  a  straight  into 
a  zigzag  line,  or  vice  versa.  I  have  devised  several  ways  of 
accomplishing  this  movement.  [The  rack  bar  or  conneetiDg 
rod  tn  may  be  used  for  this  purpose,  and  thereby  the  shoes  or 
hoes  may  be  shifted  from  a  straight  to  a  zigzag  line,  or  vice 
versa,  said  connecting  bar  m  being  held  in  position,  if  desired, 
by  any  of  the  usual  mechanical  devices  for  that  purpose ;  seo^ 
ond,  by  means  of]  <m,  for  inatanoey  a  sheave,  pulley  or  chain 
wheel  [which]  may  be  keyed  to  the  end  of  the  crank  shaft, 
and  to  this  sheave  or  wheel  a  chain  may  be  attached,  and, 
passing  around  it  extend  thence  to  the  lever^  so  that  by  toorking 
the  lever  [means  thereof]  the  same  effect  wovld  [can]  be  at- 
tained as  by  the  rack  and  pinion.  Another  plan  may  be  as 
follows :  A  crank  or  cross  arms  may  be  placed  on  the  tnniing 
shaft,  and,  by  means  of  [a]  connecting  [rod  or]  rods,  which 
connect  the  cranks  or  arms  with  the  leversy  the  shaft  maj  be 
turned  [by  the  operator]  and  the  shoes  thus  thrown  into  a 
straight  or  zigzag  line,  as  may  be  desired ;  or,  instead  of  [the 
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oraiik  shaft]  crofJ:  Mkafts  to  shift  the  shoes^  the  shoes  maj  be 
miked  in  sets  to  different  bars,  which  may  be  straight,  both 
bars  being  united  to  cross  bars  or  heads  at  their  ends.  Now, 
by  shifting  [the  relations  of]  these  two  bars,  [and  by  the  means 
aforesaid,  or  by  the  connecting  rod  m^  the  operator  can]  they 
roiU  shift  the  shoes  [or  hoes]  attached  to  them  andcAaftge  them 
into  the  pasitiane  [position]  hereinabove  described.  When 
the  hoes  are  set  in  a  zigzag  line,  as  above  mentioned,  and  are 
in  that  position  raised  up,  a  pin,  3,  in  the  extreme  end  of  the 
abaft  dy  will  take  against  a  pin  4  in  the  lever  H,  and  thereby 
abiftingthe  hoes  into  more  nearly  a  straight  line,  as  they  rise, 
or  into  qnite  a  straight  line,  depending  npon  the  extent  to 
which  they  are  raised."  Eeading,  in  the  forgoing,  what  is 
OQtside  of  brackets,  including  what  is  in  italics,  and  omitting 
what  is  inside  of  brackets,  gives  the  text  of  the  specification 
of  the  original  patent.  The  claims  of  the  re-issue,  six  in  num- 
ber, are  as  follows :  ^^  1.  The  shoes  or  hoes  of  a  seed  planter, 
attached  to  the  main  frame,  substantially  as  described,  where- 
by they  may  be  simultaneously  shifted  from  a  straight  to  a 
zigzag  line,  or  vice  versa^  by  a  single  movement.  2.  The  shoes 
or  hoes  of  a  seed  planter,  attached  to  the  main  frame,  snb- 
atantially  as  described,  in  combination  with  a  lever  or  its 
equivalent,  whereby  they  can  be  shifted,  at  the  pleasure  of 
the  operator,  from  a  straight  to  a  zigzag  line,  or  vice  versa. 
8.  The  shoes  or  hoes  of  a  seed  planter,  attached  to  the  main 
frame,  substantially  as  described,  in  combination  with  a  rod 
or  its  equivalent,  whereby  they  can  be  shifted  from  a  straight 
to  a  zigzag  line,  or  vice  versa.  4.  A  series  of  shoes  or  hoes 
that  are  capable  of  being  changed  from  a  straight  to  a  zigzag 
line,  or  vice  versa^  in  combination  with  independent  levers, 
connecting  said  shoes  or  hoes  with  the  lifting  bar,  whereby 
they  can  be  raised  by  the  operator  individually  or  as  a  whole, 
anhstantially  as  described.  5.  The  shoe  hinged  to  both  its 
drag  bar  and  its  individual  lever,  so  that  it  can  be  raised  or 
lowered,  in  either  of  its  changed  positions,  by  a  lever  that  is 
permanently  located,  substantially  as  descril)ed.  6.  In  com- 
bination with  a  series  of  shoes  or  hoes  that  are  capable  of  be- 
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ing  chaDged  bj  the  operator,  at  the  rear  of  the  machine,  from 
a  straight  to  a  zigzag  line,  or  vice  versa^  a  shaft  and  lifting 
lever  connected  therewith,  whereby  the  whole  series  can  be 
raised  at  once  by  the  operator,  to  pass  obstmctions,  substan- 
tiallj  as  described."  The  claims  of  the  original  patent  were 
.three  in  number,  as  follows :  ^^  1.  So  attaching  the  shoes  or 
hoes  of  a  seed  planter  to  the  main  frame,  as  that,  by  means  of 
a  lever,  or  its  equivalent,  said  shoes  may  be  shifted  from  a 
straight  to  a  zigzag  line,  or  vice  versa^  at  pleasure,  substan- 
tially as  described.  2.  In  combination  with  a  series  of  shoes 
or  hoes,  that  are  capable  of  being  changed  from  a  straight  to 
a  zigzag  line,  or  vice  versa^  the  so  connecting  of  said  shoes  by 
independent  levers  to  the  lifting  bar,  as  that  they  may  be 
raised  by  the  operator  individually  or  as  a  whole,  substantiany 
as  described.  3.  Hinging  the  shoe  to  both  its  drag  bar  and  its 
individual  lever,  so  that  the  shoe  may  be  raised  and  lowered, 
in  either  of  its  changed  positions,  by  a  lever  that  is  perma- 
nently located,  substantially  as  described."  Claim  1,  of  the 
original,  is  substantially  the  same  as  claim  2,  of  the  re-issua 
Claim  2,  of  the  original,  is  substantially  the  same  as  claim  4, 
of  the  re-issue.  Claim  3,  of  the  original,  is  substantially  the 
same  as  claim  5,  of  the  re-issue. 

The  original  specification  stated,  that  there  were  two  ob- 
jects in  the  invention.  One  was  stated  to  be  to  shift  or  change 
the  seeding  shoes  or  hoes  from  a  straight  to  a  zigzag  line,  or 
vice  versa.  It  is  plain,  from  the  text  and  from  the  mechanical 
construction  of  the  apparatus,  that  the  shifting  was  to  be  done 
by  the  operator  from  the  rear  of  the  machine,  and  without 
stopping  the  machine,  and  that  all  the  shoes  which  were  to  be 
shifted  were  to  be  moved  simultaneously,  and  not  successive- 
ly. The  particular  method  shown  was  to  have  in  the  front 
part  of  the  machine  a  turning  shaft,  with  cranks  on  it,  so  ar- 
ranged, that  the  shaft  did  not  have  a  straight,  continuous  axis, 
but  had  sets  of  axes  in  diflFerent  lines,  alternating,  so  that, 
yokes  being  attached,  each  to  two  of  the  cranks,  and  each  two 
of  the  cranks  having  axes  in  a  difi^erent  line  from  the  line  of 
the  axes  of  the  next  two  adjoining  cranks,  the  yokes  being  of 
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substantially  equal  length,  and  being  connected  by  drag  bars, 
at  the  rear  ends  of  the  drag  bars,  to  the  shoes,  a  rotating 
movement  given  to  the  crank  shaft  vronld  shift  the  shoec;,  by 
moving  all  of  them,  each  alternate  shoe  moving  in  an  oppo- 
site direction  from  the  direction  in  which  every  other  alter- 
nate shoe  moved,  and  thns  a  space  being  opened  or  closed,  of 
double  the  distance  through  which  any  shoe  trayeUed.  The 
particular  method  of  producing  the  shifting,  shown  in  the 
drawings  and  model,  was  to  have  across  shaft  in  the  rear  part 
of  the  machine,  and  an  upright  lever  on  the  end  of  it,  extend- 
iDg  up  for  a  handle,  and  below  having  pivoted  to  it  a  bar  run- 
ning forward,  and  made,  in  its  forward  end,  into  a  rack,  work- 
ing into  a  pinion  on  the  end  of  the  crank  shaft.  Moving  the 
lever  worked  the  rack  and  pinion,  and  turned  the  crank  shaft, 
and  shifted  the  shoes.  The  extent  of  the  extreme  rotating 
movement  of  the  crank  shaft  was  about  half  a  circle,  back 
and  forth.  It  is  perfectly  obvious,  that,  when  the  principle  of 
the  shifting  of  the  shoes  by  so  attaching  them  to  a  shaft  hav- 
ing a  rotating  movement,  that  such  rotating  movement  of  the 
shaft  would  shift  the  shoes  attached  to  the  shaft,  was  embod- 
ied in  machinery,  and  one  method  of  impaiiting  such  rotating 
movement  to  the  shaft  was  embodied  in  machinery,  by  a  lever 
acting  through  a  rod  and  a  rack  and  pinion,  it  was  mere  me- 
chanical skill,  and  not  invention,  to  substitute  for  the  lever, 
rod,  rack  and  pinion  some  other  mechanical  means  of  giving 
such  rotating  movement  to  the  shaft.  Accordingly,  the  orig- 
inal specification  says  that  it  is  perfectly  obvious  that  other 
mechanical  devices  may  be  used  for  shifting  the  shoes.  It 
then  suggests,  as  one  mode,  to  have  the  lever,  instead  of  work- 
ing a  rod,  rack  and  pinion,  work  a  chain  extending  from  it  to 
and  around  a  sheave  or  pulley  keyed  on  the  end  of  the  crank 
shaft  It  also  suggests,  that  ^^  a  crank  or  cross  arms  may  be 
placed  on  the  turning  shaft,  and,  by  means  of  connecting  rods 
which  connect  the  cranks  or  arms  with  the  levers,  the  shaft 
may  be  turned."  This  evidently  means,  that  a  crank  or  a 
cross  arm  may  be  put  on  the  end  of  the  shaft,  in  place  of  the 
pinion,  and  a  connecting  rod  be  run  from  the  crank  or  the 
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cro66  arm  to  the  lever,  and  be  worked  by  it  to  rotate  the  shaft 
It  also  saye,  that,  **'  instead  of  crank  shafts  to  shift  the  shoes, 
the  shoes  may  be  united  in  sets  to  different  bars,  which  may 
be  straight,  both  bars  being  nnited  to  cross  bars  or  heads  at 
their  ends ;"  and  that,  ^^  by  shifting  these  two  bars,  they  wiQ 
shift  the  shoes  attached  to  them."  The  idea  here  is  to  dis- 
pense with  the  crank  shaft,  and  fasten  some  of  the  shoes  to 
one  straight  bar,  and  some  to  a  second  straight  bar,  and  have 
cross  bars  or  heads  at  the  ends  of  the  two  bars,  so  muting 
them  that  the  bars  may  be  shifted  to  shift  the  shoes.  The 
idea  seems  to  be  preserved  thronghont,  of  having  a  lever  at  the 
rear  part  of  the  machine  at  the  end  of  a  connecting  rod  or  a 
chain,  and  working  thereby  a  pinion  or  a  pnlley  on  a  shaft,  or 
two  bars  with  shoes  attached  to  them. 

The  defendants  have  a  machine  in  which  every  alternate 
shoe  is  connected  to  an  immovable  part  of  the  frame,  and 
every  other  alternate  shoe  is  connected  to  a  swinging  cross 
bar  which  hangs  down  so  as  to  have  a  rotating  motion  back 
and  forth  in  the  arc  of  a  circle  by  reason  of  its  being  hang 
in  bearings  in  the  sides  of  the  frame.  A  rod  extends  from 
near  the  middle  of  the  width  of  the  swinging  cross  bar  to  the 
rear  part  of  the  frame,  behind  the  line  from  which  the  shoes 
are  suspended,  which  rod  is  supported  in  the  centre  of  its 
length  and  terminates  at  its  rear  end  in  a  hahdle,  so  that  an 
operator  can  work  it,  and,  by  pulling  it,  shift  simultaneonslj 
all  the  shoes  that  are  attached  to  the  swinging  cross  bar. 
Two  coiled  springs  are  so  arranged,  that,  when  the  rod  ifi 
pulled,  the  springs  are  compressed,  and,  when  the  rod  is  re- 
leased, the  action  of  the  springs  tends  to  throw  the  swinging 
cross  bar  and  the  shoes  attached  to  it  towards  the  front  of  the 
frame  again,  restoring  them  to  the  position  from  which  the 
pulling  of  the  rod  moved  them.  Thus,  only  alternate  shoes 
are  shifted,  but  the  advantage  of  simultaneously  changing  the 
relative  positions  of  the  toes  of  the  shoes  to  each  other,  and 
thus  making  a  wider  space,  in  a  straight  line,  between  any 
two  toes  at  one  time  than  at  another,  is  secured,  as  in  the 
plaintiffs'    arrangement.    In  the  defendants'  machine,  the 
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ahoes  are  eo  set  that  their  toes  are  never  in  a  straight  lino 
across,  bnt,  when  nearest  to  each  other,  are  somewhat  out  of  a 
straight  line,  and  the  pulling  of  the  rod  causes  the  distance 
between  them  to  increase.  The  shoes  which  move  in  increas- 
ing such  distance  do  so  through  the  rotating  motion  to  and 
fro  of  the  swinging  cross  bar  to  which  they  are  attached,  such 
motion  being  imparted  by  the  pulling,  at  the  rear  of  the  ma- 
chine, of  the  rod  attached  to  the  swinging  cross  bar.  In  the 
plaintifb'  machine,  the  shoes  which  move,  in  increasing  such 
distance,  do  so  through  the  rotating  motion  to  and  fro  of  the 
crank  shaft  to  which  they  are  attached,  such  motion  being 
imparted  by  the  pushing  at  the  rear  of  the  machine  of  the 
rod  that  carries  the  rack,  the  rod  being  worked  by  a  lever. 
It  makes  no  difference,  so  far  as  the  use  of  the  real  invention 
of  Davis  is  concerned,  that,  in  the  defendants'  machine,  only 
alternate  shoes  are  shifted,  and  not  all  the  shoes,  and  that  the 
shoes  which  are  not  shifted  are  fastened  to  an  un  moving  bar, 
and  that  the  actuating  rod  is  in  the  length  of  the  swinging 
cross  bar  and  not  at  one  end  of  it,  and  that  the  rotating 
motion  of  the  points  where  the  shoes  are  attached  is  accom- 
panied by  a  hanging  down  of  the  swinging  cross  bar  instead 
of  having  the  bearings  in  the  line  of  its  axis,  and  that  the 
actuating  rod  is  pulled  directly  at  its  rear  end  instead  of  being 
poshed  through  a  lever,  and  that  the  shoes  are  retracted  by 
springs  aided  by  the  pushing  of  a  rod  instead  of  by  the  pulling 
of  a  rod  through  a  lever,  and  that  the  shoes  are  set  normally 
oot  of  a  straight  h'ne.  These  minor  matters  are  all  aside  from 
the  real  invention  of  Davis,  as  disclosed  by  his  original  speci- 
fication. 

The  next  question  is — what  is  secured  by  the  claims  of  the 
patent)  in  view  of  anything  shown  to  have  existed  before  t 
Various  alleged  prior  inventions  and  patents  are  set  up  in  the 
answer.  Testimony  appears  to  have  been  taken  only  as  to 
those  of  Powers,  Slander  and  Urmy,  in  respect  to  shifting 
arrangements.  The  latter  two  were  not  insisted  on  at  the 
hearing,  and  are  not  mentioned  in  the  defendants'  brief.  An- 
ticipation by  Powers  is  strenuously  urged,  as  to  the  shifting 
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arrangemeDts.  It  is  also  nrged,  that  the  defendants  have 
done,  in  that  respect,  only  what  Powers  did  before  Davis. 
Davis  carries  back  his  invention  to  September,  1866.  What- 
ever Powers  did  he  did  in  1862.  He  was  engaged  in  that 
year  in  making  and  selling  farm  implements  at  Madison, 
Wisconsin.  Dnring  the  winter  of  1861-2  and  the  spring  of 
1862,  he  was  selling  there  grain  drills,  with  iron  drag  ban. 
Dnring  the  season  of  1862,  noticing  the  working  of  drills  in 
the  field,  he  conceived  the  idea  that  the  shoes  conld  be  pat 
into  single  and  donblo  ranks  by  a  more  easy  method  than  that 
then  nsed.  He  worked  out  a  plan  and  made  a  model  of  it  and 
applied  for  a  patent  thereon.  The  application  was  filed 
November  10th,  1862.  The  patent  was  ordered  to  iesne 
December  6th,  1862,  bnt  was  never  issned.  Why  does  not 
appear.  The  specification  filed  states  that  the  ^^  invention 
consists  of  a  device  to  enable  the  shovels  or  plows  of  a  drill 
to  be  set  in  single  or  doable  rows  or  ranks,  with  greater  ease 
and  facility  than  hitherto."  The  method  described  and 
shown  in  the  drawings  is  to  have  a  cross  row  of  stationary 
shovels ;  a  cross  row  of  other  shovels,  attached  to  a  cross  bar; 
this  cross  bar  is  arranged  at  each  end  of  it  to  slide  to  the  ex- 
tent of  8  inches  to  and  fro  in  a  groove,  and  thns  two  rows  may 
be  made,  or  the  sliding  cross  bar  may  be  set  at  a  point  where 
all  the  shovels  are  in  a  line,  and  tlins  one  row  be  formed. 
The  movable  cross  bar  is  secured,  when  set,  by  bolts.  The 
claim  covers  ^^  the  method  of  doable  and  single  ranking  the 
drill  teeth,  by  the  adjustment  of  the  sliding  cross  bar  A,  to 
which  are  attached  the  alternate  drill  teeth  or  shovels,  to  dif- 
ferent positions  between  the  side  pieces  of  the  frame."  The 
description  states,  that,  "by  this  device,  doable  or  single 
ranking  can  be  effected  in  a  moment,  instead  of  the  more 
tedious  processes  of  other  similar  machines."  and  that  *'  double 
and  single  ranking  is  a  highly  important  featore  in  a  drill,  to 
adapt  it  to  different  soils  and  circamstances."  It  is  clear  that 
this  shifting  coald  not  be  produced,  in  Powers'  apparatus,  by 
an  operator  riding  on  the  machine,  nor  without  stopping  tbe 
motion  of  the  machine.    There  was  no  rod  or  means  of 
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actuating  the  sliding  cross  bar,  except  to  take  hold  of  it  by  the 
hand  and  slide  it,  and  fix  it  in  place  by  setting  movable  bolts. 
Davie'  actuating  lever  has  connected  with  it  a  spring  locking 
lever,  so  arranged  that  both  levers  can  be  grasped  at  once,  and, 
by  pressing  the  locking  lever  towards  the  other  lever,  a  catch 
is  nnlocked,  so  that  the  main  lever  can  be  moved.  In  the 
defendants'  machine  there  is  a  locking  device  on  the  actuating 
rod  at  about  the  centre  of  its  length.  This  automatic  simul- 
taneous shifting  device  is  a  marked  feature  in  both  the  plaint- 
iffs' and  the  defendants'  arrangements,  and  is  wanting  in  the 
foregoing  structure  of  Powers.  Powers  put  the  foregoing 
shifting  arrangement  ^'on  to  two  or  may  be  three  drills" 
which  he  had  on  hand.  He  testifies  to  the  use  of  two  of  them, 
and  says  they  worked  perfectly,  so  far  as  changing  the  rank  of 
the  drill  was  concerned.  He  made  a  different  style  of  drill 
for  1863  and  then  ceased  to  make  drills. 

We  now  come  to  what  is  more  material.  Powers  says  that 
^'on  one  or  more"  of  the  machines  containing  the  foregoing 
shifting  arrangement  he  had  the  following  deyice:  He 
attached  chains  to  the  two  ends  of  the  sliding  cross  bar  and 
underneath,  which  chains  went  forward  to  the  semi-discs  of  a 
rock  shaft  in  front  of  the  front  beam,  to  which  was  attached 
a  hand  lever  adapted  to  be  reached  and  operated  by  the 
driver  on  the  seat  of  the  machine.  By  pulling  this  lever 
backward,  the  rock  shaft  took  up  the  chains  and  brought  the 
rear  beam  forward  to  the  single  rank  position.  The  lever 
was  secured  in  position  by  a  pin  in  a  semi-circular  guide,  cen- 
tring on  the  axis  of  the  rock  shaft.  When  it  was  desired  to 
double-rank  the  shovels,  the  pin  was  removed  and  the  lever 
was  allowed  to  sweep  forward,  which  permitted  the  rear 
cross  beam  to  draw  backward  when  the  drill  was  in  motion, 
to  double-rank  again.  Powers  illustrates  this  arrangement  by 
a  drawing  marked  "  Powers  No.  2."  Powers  says  that  he 
does  not  know  what  became  of  these  drills ;  that  he  had  taken 
oat  a  patent  on  grain  drills  in  1862,  before  making  said  appli- 
cation ;  that  he  has  no  recollection  of  applying  for  a  patent 
for  the  hand  lever  shifting  device  ;  that  that  was  got  up  after 
Vol.  XIX.— 18 
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the  application  of  November  10th,  1862,  was  filed;  and  that 
he  thinks  he  filed  an  application  for  annther  patent  on  grain 
drills,  after  the  application  of  November  10th,  1862.  lie  tes- 
tifies as  follows :  '^  X.-Qnes.  32.  At  what  season  of  the  jear, 
and  in  what  jear,  was  this  lever  device  attached  to  this  machine 
above  referred  to?  Ans.  I  think  it  was  in  the  fall  or  early 
winter  of  1862 ;  most  likelj  the  latter  part  of  November  of 
that  year.  X.-Qaes.  33.  When  was  the  machine  nsed  in 
the  field,  with  all  these  attachments  above  described?  Ans. 
It  was  used  in  the  ensuing  spring,  I  believe,  but  tried  in  the 
fall  before  in  earth,  to  see  if  the  contrivance  would  work." 
This  is  all  that  Powers  says  on  this  subject*  He  does  not  sa; 
that  the  machine  with  the  hand  lever  did  work  sncceesfnlly, 
or  that  it  was  more  than  an  experiment.  The  improvement 
of  an  actuating  lever  was  a  desirable  one,  yet  no  more  were 
made.  He  does  not  say  distinctly  that  more  than  one  was 
made  with  the  lever,  his  testimony  as  to  use  in  the  field  is 
qualifled  by  "  I  believe,"  and  he  tells  of  no  other  use  bnt  a 
trial,  the  result  of  which  he  does  not  give.  He  was  not  en- 
couraged to  make  more  or  to  apply  for  a  patent,  althonghhe 
thought  enough  of  the  arrangement  shown  in  the  application 
of  November  10th,  1862,  to  make  that  application,  and  al- 
though he  applied  for  another  patent  on  grain  drills  after  the 
time  when  he  alleges  he  devised  the  hand  lever  arrangement 

Skinner  gives  no  support  to  this  hand  lever  arrangement. 
He  has  no  afiSrmative  recollection  of  it.  He  remembered  a 
drill  in  Powers'  shop,  with  a  device  by  which  the  hoes  were 
shifted  from  double  to  single  rank  and  vire  versa.  He  saw 
the  shift  made,  but  he  does  not  remember  the  device  for 
making  it,  except  that  there  was  a  bar  sliding  horizontally, 
to  which  some  alternate  drag  bars  were  attached,  and  a  station- 
ary bar  to  which  other  alternate  drag  bars  were  attached,  nor 
does  he  remember  what  the  device  was  for  holding  the 
movable  bar  in  position.  All  this  is  referable  to  the  machine 
described  in  the  application  for  the  patent,  without  the  hand 
lever  arrangement. 

Stowe  testifies,  that,  in  January,  18t>3,  he  thinks,  ho  flaw 
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Skinner  at  Powers'  shop,  and  they  two  saw  a  drill  there, 
with  a  device  attached  for  shifting  the  shoes  to  single  or 
double  rank,  and  saw  Powers  work  it  with  a  lever,  which, 
when  drawn  back,  moved  the  shoes  forward,  by  moving  for- 
ward a  sliding  bar  to  which  the  shoes  were  attached. 

Renter  testifies  to  seeing  at  Powers'  shop,  during  the  fall 
of  18G2,  a  grain  drill  being  bailt,  which  had  a  lover  in  the 
front  part  of  the  frame,  with  a  roller,  and  a  chain  at  each  end 
of  the  roller,  the  chains  mnning  to  a  sliding  bar,  so  that,  by 
pulling  the  handle  forward,  it  wonld  bring  the  hoes  into 
donble  rank.  He  was  a  workman  for  Powers  at  the  time. 
He  does  not  know  what  became  of  the  machine.  There  was 
bnt  one  drill  made,  as  far  as  he  knows. 

Such  recollection  as  Renter  and  Stowe  testify  to  was,  evi- 
dently, greatly  stimulated  by  the  exhibition  to  them  of  the 
drawing  "  Powers  No.  2,"  and  of  a  model  of  the  arrange- 
ment.   Their  independent  testimtmy  is  very  weak. 

At  most,  however,  whatever  Powers  did,  in  the  way  of 
the  actuating  lever  shown  in  the  drawing  "  Powers  No.  2," 
was  a  mere  experiment.  He  acted  as  if  he  regarded  it  as  of 
no  value.  It  wonld  have  been  of  value  if  it  had  been  per- 
fected. The  reason  why  he  threw  it  aside  as  valueless  must 
have  been  becanse  it  was  not  perfected.  The  case  is  one  fall- 
ing within  the  principle  of  Oayler  v.  Wilder^  (10  How,^  477 ;) 
Raa  V.  Bird,  (6  Blatchf.  C.  G.  R.,  43S ;)  IIarUhr,rn  v. 
Tripp,  (7  Id,,  120;)  Cahoon  v.  Ring,  (1  Clifford,  5J»2,  611, 
612;)  andlFVZ^on  v.  Coon,  (18  Blatchf.  G.  C.  R.,  532;) 
and  not  within  the  principle  of  Coffin  v.  Ogdcn,  (18  Wall,, 
120.) 

What  is  shown  in  Powers'  application  of  November  10th, 
1862,  even  if  a  perfected  invention,  embodied  in  working 
machines,  sncccssfnlly  used,  does  not  anticipate  claims  2  and 
•3  of  the  plaintiffs'  re-issued  patent.  Claim  2  of  the  re-issne 
IB  the  same  as  claim  1  of  the  original.  The  defendants  have 
their  shoes  attached  to  the  main  frame,  substantially  as  de- 
scribed in  the  original  and  re-issued  patents,  in  combination 
with  what  is  the  equivalent  of  the  Davis  actuating  rod,  so 
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that  thereby  the  movable  shoes,  though  not  the  immovable 
ones,  are  simultaneoaslj  shifted  from  one  line  to  another,  so 
that,  after  the  shifting,  all  the  shoes,  taken  together,  movable- 
and  immovable,  form  a  line  more  or  less  zigzag  than  before. 
This  was  never  accomplished,  as  a  perfected  invention,  by 
any  one  before  Davis.  It  is  what  Davis  does  and  what  the 
defendants  do,  and  they  thereby  infringe  claim  2  of  the  re- 
issue. The  defendants'  rod  is  within  the  plaintiffs'  arrange* 
ment.  It  is  the  material  part  of  the  plaintiffs'  simultaneously- 
actuating  arrangement.  Davis  has  the  rod  and  the  lever  added 
to  it.  It  is  no  invention  to  leave  off  the  lever  and  retain  the 
rod|  and,  instead  of  locking  the  lever,  lock  the  rod.  The 
lever,  in  the  one  case,  pulls  and  pushes  the  end  of  the  rod. 
The  hand  of  the  operator,  in  the  other  case,  pulls  and  pushes 
the  end  of  the  rod.  In  having  the  rod  and  lever,  Davis  has 
the  rod  as  well  as  the  rod  and  lever.  Claim  2  of  the  re-issne, 
being  a  claim  to  the  lever,  and  so  a  claim  to  the  lever  and 
rod  together,  for  the  lever  can  shift  nothing  unless  the  rod  is 
attached  to  it,  is  a  valid  claim,  and  is  infringed,  if  the  rod, 
which  is  the  material  and  essential  part  of  it,  is  used,  the  rod 
being  new  with  Davis  as  well  as  the  lever.  {Lister  v.  Leather^ 
8  EU.  (&  Blackb.,  1,004 ;  Sellers  v.  Dickinson,  6  Exch.,  312; 
Adair  v.  Thayer,  17  BlatoKf.  C.  C.  R.,  468.) 

Claim  3  of  the  re-issue  is  also  valid,  and  is  not  open  to  the 
objection  that  it  is  not  warranted  by  the  original  specification. 
The  rod  extending  to  the  rear  of  the  machine  is  the  material 
thing  in  the  actuating  mechanism,  and  is  fuUy  described  and 
shown  in  the  original  patent,  as  the  rack  bar.  It  is  called  a 
"connecting  rod"  and  a  "connecting  bar"  in  the  re-issue, 
and  not  in  the  original.  But  that  is  immaterial.  It  is  a  con- 
necting rod  and  a  connecting  bar.  It  connects  the  actuating 
lever  with  the  crank  shaft,  as,  in  the  defendants'  machine,  it 
connects  the  actuating  hand  of  the  operator  with  the  swing- 
ing cross  bar.  The  re-issue,  in  speaking  of  mechanical  devices 
for  shifting  the  shoes,  says :  "  The  rack  bar  or  connecting 
rod  m  may  be  used  for  this  purpose,  and  thereby  the  shoes 
qr  hoes  may  be  shifted  from  a  straight  to  a  zigzag  line,  or 
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vice  versay  said  connecting  bar  m  being  held  in  position,  if 
desired,  by  any  of  the  nsaal  mechanical  devices  for  that  pur- 
pose." This  statement  is  not  fonnd  in  the  original  specifica- 
tion. But,  the  rack  bar  m  is  described  and  shown  in  the 
•original,  and  it  is  shown  there  as  nsed  to  shift  the  shoes,  and 
it  does  shift  them  when  its  rear  end  is  moved,  as  it  is,  by  the 
lever  shown.  A  locking  lever  is  shown  to  hold  the  actuating 
lever  in  position,  and  it  is  only  the  skill  of  the  mechanic, 
when  the  lever  is  dispensed  with,  and  the  bar  is  retained,  to 
hold  the  bar  in  position  by  a  locking  device.  Ko  additional 
support  is  given  to  claims  2  and  3  of  the  re-issue,  by  calling, 
in  the  re-issue,  the  rack  bar  a  connecting  rod,  or  by  omitting, 
in  the  re-issue,  the  words  ^'  which  connect  the  cranks  or  arms 
with  the  lever,"  as  those  claims  are  warranted  by  the  original 
specification. 

Claim  1  of  the  re-issue  is  not  to  be  so  construed,  in  view 
•of  what  existed  in  any  machine  ihade  by  Powers,  according 
to  what  is  shown  in  his  application  of  ITovember  10th,  1862, 
if  to  be  regarded  as  a  complete  invention,  as  to  cover  what  is 
found  in  such  machine.  The  claim  is  to  be  construed  as  a 
«laim  to  the  shoes  attached  substantially  as  described,  and 
capable,  so  far  as  they  are  movable,  of  being  simultaneously 
shifted  by  a  single  movement,  such  movement  being  pro- 
duced by  mechanism  in  the  machine,  and  not  requiring  the 
stopping  of  the  machine  or  the  removal  of  pins  or  bolts.  So 
<!0D8trued,  claim  1  is  valid,  and  is  infringed  by  the  defend- 
iiit^  machine. 

Davis  put  his  shifting  invention  into  use  and  granted 
licenses  under  his  original  patent.  The  form  in  which  he 
used  it  in  model  No.  2  was  substantially  the  embodiment  of 
the  same  invention  shown  in  the  drawings  of  his  p:itent.  It 
had  no  crank  shaft,  but  had  a  bar  with  short  cross  bars  fixed 
to  it,  and  cross  arms  extending  between  the  cross  bars,  and 
drag  bars  attached  to  these  arms,  and  he  dispensed  with  the 
I'ack  and  pinion,  and  prolonged  one  of  the  cross  bars  near  the 
middle  of  the  length  of  the  first  named  bar,  and  carried  a  rod 
from  it  to  the  rear  of  the  machine  to  the  lower  end  of  a  hand 


278  NORTHERN  DISTRICT  OF  NEW   YORK, 

Darts  V.  Brown. 

lever  on  a  shaft  from  which  the  shoes  were  hung,  and  so 
worked  the  shoes,  the  first  named  bar  turning  as  a  shaft  in 
bearings,  and  each  alternate  drag  bar.  being  so  attached  to  the 
first  named  bar  as  to  have,  where  attached,  a  rotating  motion, 
in  the  arc  of  a  circle,  in  a  direction  opposite  to  that  of  it& 
adjacent  drag  bar.  An  nnsnccessfnl  attempt  is  made  to  show 
that  Davis'  shifting  arrangement,  as  embodied  by  him  in 
machines,  was  impracticable,  and  worthless.  But  it  is  shown 
to  have  been  practicallj  applied  in  the  form  of  model  No.  i 
and  in  other  forms. 

Davis  is  clearlj  shown  to  have  been  the  first  person  to 
make  a  successful  machine  for  changing  the  shoes  of  a  grain 
drill  into  substantially  two  lines  from  substantially  one  line^ 
by  a  shifting  movement  applied  to  any  of  the  shoes  by  mech- 
anism operating  on  and  from  the  rear  of  the  machine,  and 
worked  witiiout  stopping  the  machine  or  seriously  interfering 
with  its  operation.  His  invention  and  patent  are  entitled  to 
a  liberal  construction.  Claims  1,  2  and  3  of  the  re-issue  are 
not  anticipated,  and  the  re-issue  is  not  invalid  because  for  a 
different  invention  from  the  original. 

As  to  claims  4,  5  and  6  of  the  re-issue,  they  are  infringed, 
and  the  foregoing  view  of  the  status  of  the  Davis  invention 
shows  that  those  claims  are  not  anticipated  by  the  Jeesnp 
apparatus  or  by  any  other  prior  structure.  There  is  a  patent- 
able combination  and  co-action  between  the  devices  for  shift- 
ing the  shoes  and  the  lifting  devices  for  raising  the  shoes, 
either  simultaneously  or  individually.  It  may  often  be  neces- 
sary, after  shifting  has  been  determined  upon,  and  while  it  is 
in  process  of  being  effected,  to  suddenJy  raise  one  or  more  or 
all  of  the  movable  shoes,  because  of  some  apparent  obstruc- 
tion in  the  path.  So,  a  compound  motion  of  the  toe  of  the 
shoe  results,  composed  of  a  backward  or  forward  motion  and 
an  upward  motion,  resulting  from  the  co-action  of  shifting 
and  lifting.  As  the  compound  motion  is  a  resultant  of  the 
two  forces,  so  the  two  forces  act  in  combination  to  produce 
the  compound  motion. 
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There  must  be  a  decree  for  the  plaintiffs,  for  an  account 
and  a  perpetnal  injanction,  with  costs. 

W.  F.  Cogswell  and  S.  D.  BenUey^  for  the  plaintiffs. 
B.  F.  Thv/rstan  and  Wood  dk  Boydy  for  the  defendants. 


Thb  Town  of  Lyons,  plaintiff  in  brbob 


V8. 


Thb  Lyons  National  Bank,  dbfbndant  in  ebbob. 

In  a  salt  at  law,  broaght  in  the  District  Court,  by  a  national  bank  against  a 
town,  to  recoyer  the  amount  of  sundry  coupons  on  bonds  issued  by  the  town 
in  aid  of  a  railroad  compnny,  a  trial  by  jury  wai  waived  iu  writing,  and  the 
soil,  under  a  writlen  agreement,  was  tried  by  the  District  Judge,  without  a 
jury.  After  a  finding  and  a  judi^ment  for  the  plaintiff,  a  bill  of  exceptions 
was  signed,  and  the  defendant  sued  out  a  wiit  of  error :  Held,  that  no  ques- 
tions arising  on  the  biU  of  exceptions  could  be  comddered  by  this  Court,  on 
the  writ  of  error,  becauae  the  Cscts  were  found  by  the  District  Court,  without 
a  jury. 

But^  questions  arisins;  out  of  a  demurrer  to  the  complaint,  forming  part  of  the 
record  on  the  writ  of  error,  can  be  reriewed. 

Where  a  complaint  shows  jurisdiction  of  the  subject-matter,  and  the  defendant 
appears  generally  by  interposing  a  demurrer,  be  cannot  raise  thereon  the 
point  that  the  complaint  does  not  show  the  issuing  or  service  of  any  process 
on  the  defendant. 

The  statute  provided  that  the  bonds  should  become  due  at  the  expiration  of  SO 
years  from  their  date,  and  that  the  interest  should  be  payable  semi-annunDy, 
on  interest  warrants  to  be  issueil  with  the  bonds.  The  bonds  were  dated 
May  17ih,  1S72,  and  the  coupons  were  made  pa\  able  April  1st  and  October  Ist. 
This  suit  was  on  conp<m8  due  April  Ist.  1874.  The  objection  was  taken,  on  the 
demurrer,  that  the  interesi  was  not  made  payable  semi-nnnually  from  the  date 
of  the  bonds,  as  required  by  the  statute,  but,  as  there  W(i8  nothing  in  the  com- 
plaint to  show  what  coupons  were  annexed  to  the  bonds  when  issued,  and 
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nothing  to  show  that  the  first  oonpon  did  not  become  due  more  than  6 
months  from  the  date  of  the  bond,  the  objection  was  o^erraled. 

Moreoyer,  the  proyisioo  of  the  statute  as  to  the  iaterest  was  directory  only. 

Objection  was  made,  on  the  demurrer,  to  the  right  of  the  bank  to  acquire  the 
coupons,  but,  as  they  were  negotiable  promissory  notes,  payable  to  bearer, 
and  the  complaint  did  not  show  that  the  acquisition  was  unauihoriced,  it  was 
held  that  it  must  be  concluded  that  they  were  acquired  in  some  aathorind 
manner. 

Moreover,  the  objection  could  be  raised  only  by  the  Goyemment  and  not  by  the 
party  sued. 

As  the  District  Court  had  jurisdiction  of  the  subject-matter  and  the  parties,  its 
judgment,  being  proper  in  form,  was  presumed  to  be  right,  and  was  affirmed 

(Before  Blatohford,  J.,  Northern  District  of  New  York,  May  28tfa,  1881.) 

Blatchfoed,  J.  This  is  a  writ  of  error  to  the  District 
Court.  The  .record  discloses  a  suit  at  law  brought  in  the 
District  Coart  by  the  Lyons  National  Bank,  a  banking  insti* 
tntion  incorporated  nnder  the  authority  of  the  United  States, 
against  the  town  of  Lyons,  to  recover  $3,675,  with  interest, 
as  the  amount  of  certain  coupons  which  became  due  in  April, 
1874,  October,  1874,  and  April,  1876,  on  35  bonds  of  $1,000 
each,  bearing  interest  at  the  rate  of  7  per  cent  per  annum,  pay- 
able semi-annually,  purporting  to  have  been  issued  by  the 
town  of  Lyons  in  aid  of  the  Sodus  Bay,  Coming  and  New 
York  Railroad  Company.  The  defendant  put  in  an  answer 
to  the  complaint,  setting  np  various  defences.  The  attor- 
neys for  the  parties  then  signed  a  written  stipulation,  tliat 
a  trial  by  jury  in  the  action  be  waived  and  that  the  action  be 
*^  heard  "  by  the  District  Judge  at  his  chambers,  at  a  day  and 
place  specified  in  the  stipulation,  "  without  a  jury.'*  The 
action  was  brought  to  trial  before  the  District  Judge,  without 
a  jury,  and,  on  the  16th  of  July,  1879,  he  filed  in  the  Court  a 
written  decision,  finding  certain  facts  and  certain  conclnsions 
of  law  thereupon,  concluding  with  one  that  the  plaintiff  is 
entitled  to  a  judgment  for  $4,814  03,  with  costs.  On  the 
same  day,  a  ju<lgment  in  writing  was  entered  in  the  action, 
reciting  that  the  action  had  been  ^^  brought  to  a  tria!  bj  the 
Court,  a  trial  by  jury  having  been  duly  waived,  and  a  de- 
cision having  been  rendered  for  the  plaintiff  and  filed,"  and 
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adjudging  that  the  plaintiff  recover  of  the  defendant  $4,814  03, 
with  $192  63,   costs,  in  all,   $5,006  66.      It   appears  from 
the  record,  that  the  interest  included  in  the  $4,814  03  was  com- 
puted only  np  to  March  5th,  1879,  and  that  in  the  $192  63 
costs  is  indnded  $116  09  interest  from  March  5th,   1879, 
which  appears  to  have  been  the  day  of  the  trial.     There  is  in 
the  record  a  bill  of  exceptions,  but  there  does  not  appear  to 
be  any  assignment  of  errors  in  the  District  Court  or  in  this 
Court.    The  bill  of  exceptions  discloses  exceptions  by  the 
defendant  to  decisions  of  the  Conrt  at  the  trial  overruling 
objections    taken    by  the  defendant   to  the  admission    of 
evidence  offered  by  the  plaintiff,  and  exceptions  by  the  de- 
fendant to  refusals  of  tlie  Court,  after  the  evidence  on  both 
rides  was  closed,  to  rule  and  decide  in  accordance  with  prop- 
ositions made  to  the  Court  by  the  defendant,  and  exceptions 
by  the  defendant  to  rulings  and  decisions  by  the  Court  after 
the  evidence  on  both  sides  was  closed,  and  exceptions  by  the 
defendant  to  certain  of  the  said  findings  of  fact  made  by 
the  Court,  and   exceptions  by  the  defendant  to  all  of  the 
said  conclusions  of  law  found  by  the  Court.    The  plaintiff 
in  error  seeks  to  raise,  on  the  writ  of  error,  by  the  bill  of 
exceptions,  questions  as  to  the  snfSciency  of  the  proceedings 
to  bond  the  town,  as  to  the  validity  of  the  bonds,  as  to  the 
power  of  the  bank  to  purchase  the  coupons  sued  on,  as  to  the 
operation  and  effect  of  a  written  agreement  under  which  the 
bonds  passed  from  the  town  commissioners,  as  to  the  position 
of  the  bank  as  a  bona  fide  holder  of  the  coupons,  as  to  the 
status  of  the  tovm  as  having  returned  the  stock  taken  in  ex- 
change for  the  bonds,  and  generally  as  to  the  liability  of  the 
town  on  the  bonds  and  coupons.     None  of  these  questions 
are  so  presented  as  to  be  the  subject  orconsideration  and  re- 
vision by  the  Court  on  the  bill  of  exceptions,  and  the  judg- 
ment must,  for  the  reasons  hereinafter  stated,  be  atlirmed, 
without  considering  any  of  the  above  questions,  except  so  far 
as  they  are  raised  by  the  demurrer  hereafter  mentioned. 

It  is  provided  by  §  566  of  the  Revised  Statutes,  that  "  the 
trial  of  issues  of  fact,  in  the  District  Courts,  in  all  causes  ex- 
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cept  cases  in  equity  and  cases  of  admiralty  and  maritime  jaris> 
diction,  and  except  as  otherwise  provided  in  proceeding  in 
bankruptcy,  shall  be  by  jury."  There  is  no  statutory  pro- 
vision in  respect  to  District  Courts,  for  the  waiver  of  a  trial 
by  jnry.  There  was  such  a  provision  in  respect  to  Circuit 
Courts,  in  §  649  of  the  Revised  Statutes,  as  follows :  *^  Issues 
of  fact  in  civil  cases,  in  any  Circuit  Court,  may  be  tried  and 
determined  by  the  Court,  without  the  intervention  of  a  jury, 
whenever  the  parties,  or  their  attorneys  of  record,  file  with 
the  clerk  a  stipulation  in  writing,  waiving  a  jury.  The  find- 
ing of  the  Court  upon  the  facts,  which  may  be  either  general 
or  special,  shall  have  the  same  effect  as  the  verdict  of  a  jury.'* 
It  was  also  provided  as  follows,  by  §  648  of  the  Revised 
Statutes :  "  The  trial  of  issues  of  fact  in  the  Circuit  Court 
shall  be  by  jury,  except  in  cases  of  equity  and  of  admiralty 
and  maritime  jurisdiction,  and  except  as  otherwise  provided 
in  proceedings  in  bankruptcy,  and  by  the  next  section.'*  To 
carry  out  the  provision  of  §  649  it  was  provided  as  follows,  by 
§  700 :  "  When  an  issue  of  fact  in  any  civil  cause  in  a  Circuit 
Court  is  tried  and  determined  by  the  Court  without  the  inter- 
vention of  a  jury,  according  to  section  six  hundred  and  foitv- 
nine,  the  rulings  of  the  Court  in  the  progress  of  the  trial  of  the 
cause,  if  excepted  to  at  the  time,  and  duly  presented  by  a  bill  of 
exceptions,  may  be  reviewed  by  the  Supreme  Court  upon  a 
writ  of  error  or  upon  appeal ;  and,  when  the  finding  is  special, 
the  review  may  exteud  to  the  determination  of  the  sufBciency 
of  the  facts  found  to  support  the  judgment."  Subsequently  to 
these  provisions  in  regard  to  Circuit  Courts,  the  Act  of  March 
3d,  1875,  (18  U.  S.  Stat,  at  Zarge,  470,)  was  passed,  in  §  3  of 
which  it  is  enacted,  that  '^  the  trial  of  issues  of  fact  in  the 
Circuit  Court  shall,  in  all  suits  except  those  of  equity 
and  of  admiralty  and  maritime  jurisdiction,  be  by  jury.'* 
Whether  this  provision  relates  only  to  such  suits  at  law  as 
are  mentioned  in  §  3,  that  is,  suits  at  law  removed  from  a 
State  Court,  or  whether  it  relates  to  all  suits  at  law,  and,  if 
the  latter,  whether  it  supersedes  the  prior  provisions  of  the 
Revised  Statutes,  above  cited,  in  regard  to  trying  suits  in  the  , 
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Circait  Court  without  a  jury,  and  in  regard  to  a  review  by 
the  Supreme  Court  in  Buch  suits,  arc  questions  not  presented 
for  decision  in  this  case.  But,  it  is  to  be  observed,  that,  when 
authority  was  given  to  the  Circuit  Court  to  try  an  issue  of 
fact  without  a  jury,  and  to  find  the  facts,  it  was  considered 
necessary  to  make  special  provision  for  a  review,  by  the  Su- 
preme Court,  by  a  writ  of  error,  on  a  bill  of  exceptions,  of  the 
rulings  of  the  trial  Court  in  the  progress  of  the  trial.  These 
provisions  were  first  enacted  together  in  §  4  of  the  Act  of  March 
3d,  1865,  (13  U,S.  Stat,  at  Large^  501,)  and  are  those  now  em- 
bodied in  §  649  and  §  700,  of  the  Revised  Statutes.  Such 
provisions  are  in  addition  to  others  which  give  to  the  Supreme 
Court  general  jurisdiction,  on  a  writ  of  error,  to  re-examine 
jadgmeuts  of  a  Circuit  Court,  in  civil  actions  at  law.  There 
are  no  such  provisions  of  statute  in  regard  to  trials  by  the 
Court  without  a  jury  in  District  Courts,  or  in  regard  to  a 
review  of  the  rulings  of  the  Court  in  the  progress  of  such 
trials,  as  are  found  in  §  649  and  §  700,  in  respect  to  Circuit 
Courts.  It  is  true  that,  in  the  District  Court,  in  a  suit  other- 
wise triable  by  a  jury,  the  parties  may,  by  stipulation,  waive 
a  jury,  and  agree  on  a  statement  of  facts,  and  submit  the  case 
to  the  Court  thereon  for  its  decision  as  to  the  law  thereon. 
(Henderson^ 8  IHatiUed  Spirits^  14  WaUace,  44,  53.)  Thia 
they  may  do  in  the  Circuit  Court,  also,  without  any  statute 
tothatefiEect.  ((7ampJ^M  v.  ^<?yri3aw,  21 /7<>w?.,  223,  226.)  But 
this  is  not  the  finding  of  issues  of  fact  by  the  Court,  upon  the 
evidence.  The  provisions  of  §  649  and  §  700  relate  wholly  to 
Buch  finding,  and  not  at  all  to  the  action  of  the  Court  on  an 
agreed  statement  of  facts ;  and  the  same  is  true  of  §  566.  An 
appellate  Court  can,  under  a  general  anthority  given  it  to  re- 
view, on  a  writ  of  error,  the  judgment  of  an  inferior  Court^ 
review  the  conclusions  of  law  of  that  Court,  made  on  an 
agreed  statement  of  facts  submitted  to  that  Court.  {Campbell  v. 
£ot/reau,  vhi  supra.)  But,  in  the  absence  of  any  special  statu- 
tory power  conferred  upon  it  to  do  so,  this  Court  cannot,  un- 
der such  authority  as  is  given  to  it  by  §  633  of  the  Revised  Stat- 
utes, consider  any  of  the  matters  raised  by  the  bill  of  excep- 
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tions  in  this  case.  The  anthority  giyen  to  this  Coart,  by 
§  633,  is  merely  to  re-examine  the  final  judgments  of  the  Dis- 
trict Coort,  in  civil  actions.  It  is  the  same  aathoritj  which 
was  given  to  the  Supreme  Conrt,  in  respect  to  judgments  of 
the  Circuit  Ck)urt,  before  the  Act  of  March  3d,  1865,  was 
passed.  The  extent  of  that  authority  is  well  settled.  In 
Campbdl  y.  Boyreau^  {ybi  supra,)  in  1858,  which  was  a  suit 
«t  law  in  a  Circuit  Conrt,  the  whole  case  was,  upon  the  trial 
submitted  to  the  Court,  a  jury  being  expressly  waived  by 
agreement  of  parties.  Evidence  was  offered  on  both  sides. 
The  Court  decided  the  facts,  and  then  decided  the  questions 
of  law  arising  on  the  facts  so  found,  and  gave  judgment  for 
the  plaintifiEs.  The  defendants  sued  out  a  writ  of  error  from 
the  Supreme  Court  There  were  in  the  record  bills  of  excep- 
tions, which  showed  exceptions  by  the  defendants  to  the  ad- 
missibility of  evidence,  and  exceptions  to  the  constmction 
and  legal  effect  which  the  Court  gave  to  certain  instrumente 
in  writing.  But  the  Supreme  Court  held,  that,  in  the  mode 
of  proceeding  which  the  parties  had  seen  proper  to  adopt, 
none  of  the  questions  whether  of  fact  or  of  law,  decided  by 
the  Conrt  below,  could  be  re-examined  by  the  Supreme  Court 
on  a  writ  of  error.  The  Court  cites,  to  that  effect,  Guild  v. 
Fronting  (18  Uow.^  135  ;)  Suydam  v.  Williamson^  {20  Haio., 
432 ;)  and  Kdfey  v.  Forsyth,  (21  How.,  85.)  It  says : "  The  find- 
ing of  issues  of  fact  by  the  Court,  upon  the  evidence,  is  alto- 
gether unknown  to  a  common  law  Court,  and  cannot  be  recog- 
nized as  a  judicial  act.  Such  questions  are  exclusively  within 
the  province  of  the  jury ;  and  if,  by  agreement  of  parties,  the 
questions  of  fact  in  dispute  are  submitted  lor  decision  to  the 
judge  upon  the  evidence,  he  does  not  exercise  judicial  author- 
ity in  deciding,  but  acts,  rather,  in  the  character  of  an  arbitra- 
tor. And  this  Court,  therefore,  cannot  regard  the  facts  so 
found  as  judicially  determined  in  the  Court  below,  nor  ex- 
amine the  questions  of  law,  as  if  those  facts  had  been  conelQ- 
eively  determined  by  a  jury,  or  settled  by  the  admission  of 
the  parties.  Kor  can  any  exception  be  taken  to  an  opinion  of 
the  Court  upon  the  admission  or  rejection  of  testimony,  or 
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upon  any  other  question  of  law  which  may  grow  out  of  the 
evidence,  unless  a  jury  was  actually  impanelled,  and  the  ex- 
ception reserved  while  they  were  still  at  the  bar.  The  statute 
which  gives  the  exception  in  a  trial  at  common  law,  gives  it 
only  in  such  cases.  And,  as  this  Court  cannot  regard  the 
facts  found  by  the  judge  as  having  been  judicially  determined 
in  the  Court  below,  there  are  no  facts  before  us  upon  which 
questions  of  law  may  legally  and  jadicially  have  arisen  in  the 
inferior  Court,  and  no  questions,  therefore,  open  to  our  revis- 
ioD  as  an  appellate  tribunal.  Consequently,  as  the  Circuit 
Court  had  jurisdiction  of  that  subject  matter  and  the  parties, 
and  there  is  no  question  of  law  or  fact  open  to  our  re-examina- 
tion, its  judgment  must  be  presumed  to  be  right  and  on  that 
ground  only  affirmed."  This  decision  has  been  followed  and 
applied  in  subsequent  .cases.  In  United  States  v.  15  Hoga- 
hea//s,  (5  Blatchf.  C,  C.  i?.,  106,)  Mr.  Justice  Nelson  says, 
that  where,  in  the  District  Court,  the  Court  is,  by  agreement 
of  parties,  made  the  judge  of  both  the  fact  and  the  law,  there 
can  be  no  bill  of  exceptions.  In  Blair  v.  A/len^  (3  DlUoriy 
101,}  there  was  a  trial  by  the  District  Court,  in  a  suit  at  law, 
on  a  stipulation  waiving  a  jury  and  consenting  to  a  trial  by 
the  Court.  There  was  a  finding  of  facts  by  the  District  Court, 
and  rulings  thereon.  On  a  writ  of  error,  the  Circuit  Court 
held,  that,  as  the  facts  were  controverted  below,  and  as  there 
was  nothing  equivalent  to  an  agreed  statement  of  facts  for  the 
opinion  of  the  District  Court  as  to  the  law  arising  thereon,  it 
followed  that  no  error  of  law  committed  by  the  District  Court 
appeared  of  record,  and  the  judgment  must  be  affirmed.  In 
Wear  v.  Mayei\  (2  MoCvary^  1^2,)  in  an  action  at  law,  in  the 
District  Court,  a  jury  was  waived,  and,  by  consent  of  parties, 
the  issues  of  fact  were  submitted  to  the  Court.  The  bill  of 
exceptions  showed  a  finding  of  facts  by  the  Court,  in  the  na- 
ture of  a  special  verdict,  and  there  were  exceptions  to  rul- 
ings of  the  Court.  But  the  Circuit  Court,  on  a  writ  of  error, 
held  that  it  could  not  consider  any  exception  taken  below. 

The  question  involved  is  one  of  the  power  and  authority 
of  the  Court,  and  is  not  such  a  question  of  practice,  or  such 
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a  form  or  mode  of  proceeding,  as  is  embraced  in  §  914  of  the 
Revised  Statntes,  which  adopts  for  the  Circuit  and  District 
Courts  of  the  United  States,  in  suits  at  law,  the  practice  of 
the  State  Courts.  There  is  nothing  in  §  914  which  extends 
or  affects  the  power  of  this  Conrt,  as  it  before  existed,  on  a 
writ  of  error  to  the  District  Court.  {Wear  v.  Mayer^  ubi 
supra.) 

The  above  views  do  not  interfere  with  the  right  to  have  a 
trial  by  a  referee,  in  a  suit  at  law,  by  consent,  in  the  District 
Court,  or  with  the  power  of  the  Circuit  Court,  on  a  writ  of 
error,  to  reverse  the  proceedings  on  the  trial  before  the  referee, 
on  proper  papers.  This  was  done  by  this  Court  in  Sicard  v. 
The  Buffalo,  d&c.  Railway  Co.,  (15  Blaiehf.  C.  C.  R,  525,) 
and  in  lyler  v.  Angevine,  {Id.,  536.)  This  practice  is 
founded  on  the  view,  held  by  the  Supreme  Court,  that  the 
referring  of  actions  under  a  rule  of  Court,  by  consent  of  par- 
ties, was  well  known  at  common  law,  and  as  well  established 
and  as  fully  warranted  by  law  as  a  trial  by  jury.  {Alay 
andria  Canal  Co.  v.  Swa?},  5  How.,  89  ;  York,  dhc.,  R.  R.  Co. 
V.  Myers,  18  Id.,  246;  Ilckers  v.  Fowler,  2  Wall.,  123; 
Robinson  v.  Mutual  Beripfit  Life  Lis.,  Co.,  16  Blotch/.  C.  C 
R.,  194,  201 ;)  whereas,  the  finding  of  isf^ues  of  fact  by  the 
Court,  upon  the  evidence,  is  altogether  unknown  to  a  common 
law  Court,  and  cannot  be  recognized  as  a  judicial  act.  {Camp- 
hell  V.  Boyreau,  uhi  supra.) 

The  record  shows,  that,  before  the  answer  was  put  in,  a 
demurrer  to  the  complaint  was  interposed  by  the  defendant, 
and  that  there  was  a  joinder  in  deumrrer  filed  by  the  plaintiff, 
and  that  the  issue  of  law  thus  joined  was  heard  by  the  Court, 
and  the  demurrer  was  overruled,  with  costs,  and  the  defendant 
was  allowed  to  answer.  The  questions  arising  on  the  d^ 
murrer  are  open  to  review,  on  this  writ  of  error.  The  de- 
murrer assigns,  as  causes  of  demurrer,  the  following:  (i*) 
That  the  complaint  does  not  show  that  there  was  any  process, 
writ  or  summons,  of  any  Court,  whereon  to  found  it,  or  that 
any  writ,  process  or  summons  has  been  filed  in  any  Coortor 
served  on  the  defendant ;  (2.)  That  it  appears,  on  the  face  of 
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the  complaint,  that  each  coupon  did  not  become  due  and  pay- 
able semi-annaally  after  May  17th,  1872,  the  date  of  the  cre- 
ation and  issuing  of  the  bonds  to  which  the  coupons  were 
annexed,  as  required  by  chapter  907  of  the  laws  of  New 
York,  of  1869,  and  the  amendments  thereto,  under  which  the 
bonds  appeared  on  their  face  to  have  been  issued,  but  that 
said  coupons  were  made  to  become  due  and  payable  on  the 
first  days  of  April  and  October,  in  each  year,  which  are  days 
Dot  semi-annually  from  and  after  the  date  and  issuing  of  said 
bonds,  and  that,  therefore,  said  bonds  are  void ;  (3.)  That  it 
appears  on  the  face  of  the  complaint,  that  the  plaintiff  has  no 
legal  capacity  to  maintain  the  suit,  because  it  is  not  author- 
ized to  become  the  purchaser  or  transferee  of  the  coupons 
saed  on,  by  the  Act  of  June  3d,  1864,  under  which,  as  stated 
in  the  complaint,  it  was  organized;  and  that  it  does  not 
appear  from  the  complaint,  that  the  plaintiff  purchased  or 
obtained  said  coupons  before  they  became  due,  or  acquired 
them  by  discounting  the  same,  or  by  discounting  and  nego- 
tiating the  same,  or  in  any  of  the  ways,  or  under  any  of  the 
provisions,  prescribed  in  said  Act  as  the  only  manner  or 
authority  for  it  to  deal  in,  or  become  the  owner  of,  said  cou- 
pons, or  to  be  entitled  to  sue  thereon. 

(i.)  The  complaint  shows  the  jurisdiction  of  the  Court 
over  the  subject  matter  of  the  action,  by  showing  that  the 
plaintiff  is  a  banking  association  organized  under  the  Act  of 
Jnne  3d,  1864,  and  located  and  doing  business  at  Lyons,  in 
the  Northern  District  of  New  York.  Jurisdiction  is  given, 
by  §  563  of  the  Revised  Statutes,  to  the  District  Court  held 
for  the  District  within  which  the  association  is  established, 
of  all  suits  by  it.  The  complaint  shows  that  the  defendant 
18  a  corporation  organized  under  the  laws  of  New  York,  and 
that  it  is  in  said  District.  It  is  not  necessary  that  the  com- 
plaint should  allege  the  issuing,  filing  or  service  of  any  writ, 
proc^ess  or  summons.  The  defendant  appeared  generally  by 
interposing  a  demurrer,  and  thus  jurisdiction  of  it  personally 
was  obtained.  Its  remedy  for  any  want  of  process  or  of  its 
service  was  by  a  special  motion  before  appearance  or  de- 
murrer. 
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(2.)  The  Act  of  the  Legislature  of  New  York,  of  May 
18th,  1869,  {Laws  of  lS69j  chap.  907,^.  2,305,  §  4.)  provida 
that  the  bonds  ^'  shall  become  due  and  payable  at  the  expira- 
tion of  thirty  years  from  their  date,  and  shall  bear  interest  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi-annnally ;  '^ 
and  that  the  bonds  shall  ^^  bear  interest  warrants  correspond- 
ing in  number  and  amounts  with  the  several  payments  of 
interest  to  become  due  thereon."  The  complaint  sets  forth 
one  of  the  bonds.  It  bears  date  May  17th,  1872,  and  is  made 
payable  "  on  the  first  day  of  April,  in  the  year  1892,  with 
interest  from  the  1  Tth  day  oi  MeLj,  1872,  at  the  rate  of  seven 
per  cent,  per  annum,  payable  semi-annually,  on  the  first  days 
of  April  and  October  of  each  year,  on  the  presentation  and 
delivety  of  the  proper  interest  warrants.'^  The  complaint 
alleges  that  the  bonds  were  executed  ^^  on  or  about "  the  17th 
day  of  May,  1872,  with  the  coupons  sued  on  annexed  to 
them,  and,  ^^  that  the  said  coupons  were,  for  a  valuable  con- 
sideration, transferred  to  the  plaintiff,  who  is  now  the  holder 
and  owner  thereof."  The  point  made  in  the  cause  of  de- 
murrer assigned  is,  that  the  first  day  fixed  for  the  payment  of 
interest,  October  1st,  1S72,  is  not  a  day  six  months  from  May 
17th,  1872,  and  that,  as  each  day  assigned  thereafter  is  six 
months,  in  succession,  from  October  1st,  1872,  the  interest  is 
not  made  payable  semi-annually  from  the  date  of  the  bond. 
Bat,  the  complaint  does  not  show  what  interest  warrants  were 
annexed  to  the  bonds,  or  that  there  were  any  issued  payable 
at  an  earlier  date  than  April  1st,  1874,  which  is  the  first  date 
at  which  any  coupons  sued  on  were  due.  It  could  be  no  ob- 
jection that  the  first  coupon  due^  became  due  more  than  six 
months  from  the  date  of  the  bond,  and  there  is  nothing  in 
the  complaint  to  show  that  it  did  not.  Independently  of 
this,  the  provision  of  the  statute  as  to  the  interest  was  direc- 
tory, and  not  of  the  essence  of  the  power.  In  JSock  Creek  r. 
Strong^  (6  Otto^  277,)  the  statute  authorized  bonds  payable 
not  more  than  30  years  from  date.  Bonds  were  issued  paya- 
ble 30  years  and  35  days  from  date.  The  Court  held  that  this 
provision  was  directory. 
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(3.)  It  IS  provided  by  subdivision  7  of  §  5,136  of  the  Re- 
vised Statutes,  (re  enacting  §  8  qft/te  Act  of  June  Sd,  1864, 
13  U.  S.  Slat,  at  Large^  101,)  that  every  banking  association 
«hall  have  power  to  exercise  ^'all  such  incidental  ])owers  as 
«hall  be  necessary  to  carry  on  the  business  of  banking,  by 
discoantiug  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt,  by  receiving  deposits, 
by  buying  and  selling  exchange,  coin,  and  bullion,  by  loaning 
money  on  personal  security."  The  coupons  appear,  by  the 
complaint,  to  be  payable  to  bearer.  They  were,  therefore, 
negotiable  promissory  notes,  and,  there  being  nothing  in  the 
complaint  to  show  that  they  were  taken  by  the  bank  in  a  man- 
ner or  at  a  time  not  authorized  by  law,  it  must,  on  a  demurrer  to 
the  complaint,  and  under  the  averment  in  the  complaint,  that 
the  coupons  were  transferred  to  the  bank  for  a  valuable  con- 
sideration, and  that  it  is  the  bolder  and  owner  of  them,  be 
held,  that  it  acquired  thera  in  accordance  with  the  statute,  by 
discounting  them,  or  by  loaning  money  on  them  as  personal 
security,  they  being  personal  security.  But,  aside  from  this, 
even  if  the  Court  could  say,  from  the  statute  and  the  com- 
plaint, that  the  bank  was  prohibited  from  becoming  the  trans- 
feree and  owner  of  the  coupons^  the  objection  is  one  which 
cannot  be  raised  by  the  party  sued  on  the  coupons,  but  is  one 
which  can  be  urged  only  by  the  Government.  {Natior^dl 
Bank  v.  Matthews^  8  OUo^  621 ;  National  Bank  v.  Whitney y 
13  Otto,  99.) 

As  the  Court  below  had  jurisdiction  of  the  subject  matter 
and  the  parties  in  the  suit,  and  as  no  error  is  disclosed  in  the 
pleadings  or  judgment,  and  as  nothing  found  in  the  bill  of 
exceptions  can  be  considered,  the  judgment,  being  a  proper 
judgment  in  form,  on  proper  pleadings,  must  be  presumed  to 
be  right,  and,  on  that  ground,  must  be  affirmed,  with  costs, 
without  re-examining  any  questions  of  law  or  fact  sought  to 
be  raised  by  the  bill  of  exceptions,  except  so  far  as  any  of 
such  questions  were  presented  by  the  demurrer. 

C.  n.  Roys  J  for  the  plaintiff  in  error. 

TF.  F.  CogsweU^  for  the  defendant  in  error. 
Vol.  XIX.— 19 
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Alexander  Stewart  vs.  Henrt  Hilton. 

A.  appeared  on  the  record  as  attorney  for  S.,  as  plaintiff  in  a  salt  at  law  foandtd 
on  a  contract,  under  an  ag^roement  between  S.,  and  his  son,  and  A.,  that  A. 
ahoald  have  a  permanent  lien  on  the  claim  and  the  salt,  for  his  fees,  charges' 
and  disbarsenicnta,  and  that  the  control  of  the  suit  should  be  in  the  son,  t» 
seoare  the  agreement  An  irreyocable  power  of  attorney,  with  power  to 
employ  other  attorneys,  was  made  by  S.  to  the  son.  A.  and  the  son  had  in- 
curred liabilities  and  expenses,  and  A.  Iiad  made  charges,  none  of  all  which 
bad  been  paid  or  reimbursed.  S.  afterwards' agreed  with  the  defendant  to 
discontinoe  the  suit,  agaicst  the  wishes  of  A.  and  the  son.  B.  then  entered 
an  appearance  for  the  'plaintiff,  the  power  of  attorney  was  reyoked,  and,  on 
the  call  of  the  case  in  Court,  A.  desired  to  have  it  set  for  trial,  and  B.  asked 
to  discontinue  it :  Held,  that  A.  and  the  son  had  a  vested  interest  in  the 
claim  and  the  suit,  and  that  A.  must  be  allowed  to  control  the  proceedioga 
in  Court,  in  the  name  of  the  plaintiff. 

(Before  Wexklxr,  J.,  Vermont,  June  1st,  1881.) 

Wheeler,  J.  This  suit  is  founded  on  contract,  and  was 
brought  in  the  State  Court.  It  was  removed  to  this  Court 
before  the  last  term,  the  plaintiff  being  a  citizen  of  Yermont^ 
and  the  defendant  of  New  York.  According  to  the  record 
certified  from  that  Court,  attorneys  of  the  State  Court,  who 
were  also  attorneys  of  this  Court,  appeared  for  the  plaintiff 
there  and  have  continued  tlieir  appearance  here.  The  prac- 
tice in  the  State  Courts  of  this  State,  followed  in  this  Coart^ 
is  for  any  attorney  of  a  Court  to  appear  for  any  party  to  any 
suit  or  proceeding  therein,  without  being  required  to  ask  or 
obtain  any  leave  of  the  Court  for  that  purpose.  Since  the 
last  term  another  attorney  of  the  State  Courts  and  of  this 
Court  has  entered  an  appearance  here  for  the  plaintiff.  At 
the  call  of  the  docket  at  this  term  the  counsel  for  the  plaintiff 
first  appearing  answer  and  set  the  case  for  trial ;  the  counsel 
last  appearing  also  answers,  and  insists  upon  entering  a  dis- 
continuance. Upon  this  difference  between  the  counsel  for 
the  plaintiff  the  Court  has  heard  them,  summarily,  upon  such 
proofs  by  affidavit  as  they  have  been  able  to  present,  as  to 
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which  18  entitled  to  control  and  direct  about  the  case.  The 
plaintiff  haa  been,  in  person,  in  Court,  but  has  not  assumed, 
to  the  Court,  control  or  direction  of  the  case  or  of  the  attor- 
neys, in  such  manner  as  would  warrant  the  Court  in  acting 
upon  his  directions.  From  the  proofs  it  suflSciently  for  present 
purposes  appears,  that  the  suit  was  brought  upon  an  agree- 
ment between  the  plaintiff,  his  son  Matthew  Stewart,  and  the 
attorneys  bringing  it  and  appearing  in  it,  that  the  attorneys 
should  have  a  permanent  lien  upon  the  claim  and  the  suit  for 
their  fees,  charges  and  disbursements,  and  that  the  control 
and  management  of  the  claim  and  suit  should  be  placed  in 
the  hands  of  Matthew  to  secure  the  agreement,  and  that  a 
power  of  attorney  irrevocable,  with  full  power  to  employ 
other  attorneys,  was  made  by  him  to  Matthew,  in  pursuance 
of  that  agreement ;  that  the  employment  of  the  attorneys  has 
been  continued  by  him,  and  other  considerable  liabilities  and 
expenses  incurred  by  him  and  them,  and  charges  have  been 
made  by  them,  none  of  which  have  been  paid  or  reimbursed,  or 
offered  to  be;  that  the  plaintitfhas  made  some  agreement  with 
the  defendants,  by  which,  for  some  sum  of  money,  a  part  of 
which  has  been  paid,  the  suit  was  to  be  discontinued  at  this 
term,  against  the  understood  wishes  of  Matthew  and  the 
attorneys ;  that  the  attorney  last  appearing  was  employed  to 
carry  out  this  agreement  with  the  defendant ;  and  that  the 
power  of  attorney  was  formally  revoked,  and  notice  of  that 
fact  and  of  the  employment  of  another  attorney  given  to  the 
attorneys,  and  they  were  discharged,  so  far  as,  by  such  pro- 
ceedings, out  of  Court  and  under  the  circumstances,  they 
could  be  discharged. 

It  is  alleged  that  the  plaintiff  lacks  mental  capacity  for  tak- 
ing care  of  his  rights  involved,  and  that  the  Court  should 
guard  his  interests,  as  between  the  attorneys,  on  that  account. 
This  claim  may  or  may  not  be  well  founded  in  fact ;  there  is 
not  suthcient  proof  before  the  Court  for  a  satisfactory  deter- 
miDation  of  that  question,  and  this  proceeding  is  not  well 
calculated  for  that  purpose  and  should  not  be  used  for  it,  un- 
less such  a  course  is  unavoidable. 
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In  thiB  queetion  the  rights  of  the  defendant  are  not  so  in- 
volved that  any  determination  is  to  be  made  upon  them  or 
affected  by  them.  If  he  acquired  any  rights  in  bar  of  the 
snit,  by  virtue  of  the  agreement,  he  can  have  them  tried  upon 
a  proper  plea,  and  have  the  proper  judgment  entered ;  bnt, 
whether  the  plaintiff  should  discontinue  his  suit  or  not,  with- 
out trial,  must  be  left  wholly  to  himself  or  those  standing  in 
his  rights,  and  to  his  or  their  properly  authorized  attorneys, 
when  ascertained.  The  Court  cannot  properly  try  his  right 
to  have  the  suit  ended  in  this  manner,  nor  enforce  an  agree- 
ment to  discontinue  the  suit  by  compelling  a  discontinuance, 
if  such  an  agreement  should  be  found.  Such  a  course  would 
interfere  with  the  established  procedure  of  the  Court,  and 
with  the  right  of  each  party  to  a  trial  of  the  issues  in  the  case 
by  jury. 

The  attorneys  of  the  parties  are  officers  of  the  Courts  whose 
official  duty  is  to  represent  the  parties  in  Court.  By  virtue  of 
their  employment  they  may  have  authority  to  act  for  their 
clients  out  of  Court  and  in  vacation,  but,  when  they  so  act  it  is 
more  as  private  agents  of  the  parties  than  as  officers  of  the  Court 
When,  as  in  this  case,  officers,  as  accredited  attorneys  of  the 
Court,  appear  in  Court  for  a  party  as  the  only  attorneys,  and 
afterwards  another  attorney,  although  equally  accredited  as  an 
officer  of  the  Court,  appears  and  claims  to  control  the  litiga- 
tion to  the  exclusion  of  the  others,  it  may  well  be  questioned, 
especiall}^  when  the  party  is  himself  personally  present  in 
Court,  whether  the  Court  should,  upon  proceedings  merely 
shown  to  have  taken  place  out  of  Court  and  in  vacation,  allow 
any  attorney  but  the  first  appearing  to  control  theproceedin.iis, 
until  the  party  himself,  in  Court,  discharges  the  first  and  sub- 
stitutes the  other  in  his  place.  But,  it  is  not  necessary  to  dis- 
pose of  this  question  upon  this  ground  ;  there  is  another 
which  lies  deeper  and  more  affects  the  rights  of  the  plaintiff 
now  under  consideration. 

The  power  of  attorney  was  made  upon  a  good  and  valuable 
consideration,  which  was  the  undertaking  by  Matthew  to 
prosecute  the  claim  in  suit,  to  continue  the  employment  of 
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the  attorneys,  for  which  they  were  to  have  the  lien  upon  the 
daiin  and  suit,  and  to  inenr  sach  other  expenses  and  liabilities 
as  should  be  necessary,  and  sach  as  he  has  incurred.  The  lien 
of  the  attorneys  did  not  grow  ont  of  their  employment  as 
BQch,  bnt  out  of  the  express  agreement  of  the  parties,  and  is 
snch  a  lien  as  the  plaintiff  could  by  sach  agreement  create ; 
and  its  effect  does  not  now  depend  upon  any  notice  to  the 
defendant,  as  it  might  if  his  rights  were  being  considered.  In 
Bromley  v.  HoUand^  (7  Ves,^  3,)  it  is  said  by  Lord  Chancellor 
Eldon,  at  page  28,  concerning  a  power  of  attorney  to  collect 
and  receive  not  only  for  the  principal  but  for  others,  that  the 
Court  would  not  permit  such  a  power  to  be  revoked.  It  is 
laid  down  in  Bouv,  Boo.  Abr,^  Authority ^  E,  that  a  power  of 
attorney  executed  for  a  valuable  consideration  cannot  be  re- 
voked. In  Walsh  V-  Whitcomb,  (2  -fiV/?.,  565,)  it  was  ruled  by 
Lord  £enyon,  that,  where  a  power  of  attorney  was  a  part  of 
a  security,  it  was  not  revocable.  This  power  of  attorney,  with 
the  agreement  under  which  it  was  executed,  operated  to  vest 
an  interest  in  the  claim  and  the  suit  in  Matthew  and  the 
attorneys,  which  cannot  be  divested  by  the  plaintiff,  of  his 
own  motion,  without  satisfying  his  part  of  the  agreement. 
(Oerrish  v.  Sweetser^  4  Pick.y  374.)  It  is  the  clear  duty  and 
well  settled  practice  of  Courts  to  protect  rights  so  acquired, 
agamst  hostile  acts  of  those  from  whom  they  are  acquired. 
(HdOcrin  v.  Whitcomh,  43  Vt,  306.) 

Under  these  circumstances  the  counsel  first  appearing  must 
be  allowed  to  control  the  proceedings  in  Court,  in  the  name 
of  the  plaintiff. 

Case  to  stand  for  trial. 


Lucvus  E.  Chittenden^  for  the  plaintiff. 
JavMS  Barrett^  for  the  discontinuance. 
Edward  J,  Phelps^  for  the  defendant. 
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William  D.  Andrews  and  othees 

vs. 
A.  Tyleb  Cross.    In  Equitt. 

The  re-issaed  letters  patent,  No.  4,872,  granted  to  Nelson  W.  Green,  Msy  9th, 
1371,  for  an  "  improyement  in  the  method  of  constmcting  artesian  wells,"  the 
original  patent.  No.  78,426,  haying  heen  granted  to  him,  as  inTentor,  Jtn- 
nary  14th,  1868,  on  an  application  filed  March  1 7th,  18d6,  are  valid 

The  claim  of  the  re-idsne.  namely,  "  The  process  of  constmcting  wells  by  driv- 
ing or  forcing  an  instrument  into  the  ground  until  it  is  projected  into  Uie 
water,  without  remoying  the  earth  upward,  as  it  is  in  boxing,  sabstaotiallj 
as  herein  described,''  construed. 

The  case'  of  Andrew  y.  Carman,  (18  ELaUhf,  C,  C,  R,  807,)  cited  and  ap 
proyed. 

The  specification  held  to  be  sufficient  under  §  26  of  the  Act  of  July  8th,  1870, 
(16  U.  8,  Stat,  at  Large,  201.) 

The  defendant  held  to  haye  used  the  patented  process  by  using  a  well  made  ac- 
cording to  such  process,  althongh  he  did  not  make  the  well  or  cause  it  to  he 
made.  t 

The  question  of  the  abandonment  of  the  inyention  to  the  public  by  the  in- 
yentor,  before  applying  fur  the  orij^al  patent,  considered. 

The  question  of  noyelty,  considered. 

(Before  Blatchford,  J.,  Northern  District  of  New  York,  June  Ist^  1881.) 

Blatghford,  J.  This  suit  is  brought  on  re-issued  lettere 
patent.  No.  4,372,  granted  to  Nelson  W.  Green,  one  of  the 
plaintiffs,  May  9th,  1871,  for  an  ''  improvement  in  the  meth- 
ods of  constructing  artesian  wells,"  the  original  patent,  No. 
73,425,  having  been  granted  to  said  Green,  as  inventor,  Jan- 
uary 14tb,  1868,  on  an  application  filed  March  17th,  1866. 
The  specification  of  the  re-issue  says :  "  My  invention  is  par- 
ticularly intended  for  the  construction  of  artesian  wells  in 
places  where  no  rock  is  to  be  penetrated.  The  methods  of 
constructing  wells  previous  to  this  invention  were  what  have 
been  known  as  ^  sinking,'  and  ^  boring,'  in  both  of  which  the 
hole  or  opening  constituting  the  well  was  produced  by  taking 
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away  a  portion  of  the  earth  or  rock  through  which  it  was 
made.     This  invention   consists  in  producing  the  well  bj 
driving  or  forcing  down  an  instmment  into  the  ground  until 
it  reaches  the  water,  the  hole  or  opening  being  thus  made  bj  a 
mere  displacement  of  the  earth,  which  is  packed  around  the 
instrument,  and  not  removed  upward  from  the  hole,  as  it  is  in 
boring.     The  instrument  to  be  employed  in  producing  such  a 
well,  which,  to  distinguish  it  from  *  sunk,'  or  '  bored '  wells, 
may  be  termed  a  '  driven  well,'  may  be  any  that  is  capable  of 
sustaining  the  blows  or  pressure  necessary  to  drive  it  into  the 
earth ;  but,  I  prefer  to  employ  a  pointed  rod,  which,  after  hav- 
ing been  driven  or  forced  down  until  it  reaches  the  water,  I 
withdraw,  and  replace  by  a  tube  made  air-tight  throughout  its 
length,  except  at  or  near  its  lower  end,  where  I  make  open- 
ings or  perforations  for  the  admission  of  water,  and  through 
and  from  which  the  water  may  be  drawn  by  any  well  known 
and  suitable  form  of  pump.    In  certain  soils,  the  use  of  a  rod 
preparatory  to  the  insertion  of  a  tube  is  unnecessary,  as  the 
tube  itself,  through  which  the  water  is  to  be  drawn,  may  be 
the  instrument  which  produces  the  well  by  the  act  of  driving 
it  into  the  ground  to  the  requisite  depth.     To  enable  others 
to  make  and  use  my  invention,  I  will  proceed  to  describe  it 
with  reference  to  the  drawing,  in  which  Figure  1  represents 
a  portion  of  the  pointed  rod  above  mentioned,  and  Fig.  2  a 
portion  of  the  tube  which  forms  the  casing  or  lining  of  the 
well.    The  driving  rod,  A,  I  construct  of  wood,  or  iron  or 
other  metal,  or  of  parts  of  each,  with  a  sharp  point,  &,  of  steel 
or  otherwise,  to  penetrate  the  earth,  and  a  slight  swell,  a^  a 
short  distance  above  the  point,  to  make  the  hole  slightly  larger 
than  the  general  diameter  of  the  rod.     This  rod  I  drive,  by  a 
falling  weight,  or  other  power,  into  the  earth,  until  its  point 
passes  sufficiently  far  into  the  water  to  procure  tlie  desired 
snpply.    I    then  withdraw  the  rod,  and   insert  in  its  place 
the  air-tight  iron  or  wooden  tube  B,  which  may  be  slightly 
contracted  at  its  lower  end,  to  insure  its  easy  passage  to  its 
place.    In  general,  this  tube,  B,  I  make  of  iron,  and  of  a  thick- 
ness that  will  bear  a  force  applied  at  its  upper  extremity  suffi- 
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cicDt  to  drive  or  force  it  to  its  place ;  and,  where  a  lai^  or 
continnoua  flow  of  water  is  desired,  I  perforate  this  tube  near 
its  4ower  end,  to  admit  the  water  more  freely  to  the  inside. 
The  perforations,  c,  may  be  abont  one-half  of  an  inch  in  diam- 
eter, less  or  more,  and  from  one  to  one  and  a  half  inches 
apart,  and  the  perforations  may  extend  from  the  bottom  of 
the  tube  upward  from  one  to  two  feet.  The  diameter  of  the 
tube  should  be  somewhat  smaller  than  the  diameter  of  the 
swell,  a,  on  the  drill  end  of  the  driving  rod,  A.  In  localities 
where  the  water  is  near  the  surface  of  the  ground,  and  the 
well  is  for  temporary  use  only,  as  in  the  case  of  a  moving 
army,  or  for  temporary  camps,  lighter  and  thinner  materink 
than  iron  may  be  used  for  making  the  tubes,  as,  for  instance^ 
zinc,  tin,  copper,  or  sheet  metal  of  other  kind,  or  even  wood, 
may  be  used.  The  rod  may  be  of  any  suitable  and  practical 
size  that  can  be  readily  driven  or  forced  into  the  ground,  and 
may  be  from  one  to  three  inches  in  diameter.  In  some  caseft 
the  water  will  flow  out  from  the  top  of  the  tube  without  the 
aid  of  a  pump.  In  other  cases,  the  aid  of  a  pump  to  draw  the 
water  from  the  well  may  be  necessary.  In  the  latter  cases,  I 
attach  to  the  tube,  by  an  air-tight  connection,  any  known  form 
of  pump."  The  claim  is  as  follows:  *'  The  process  of  con- 
structing wells  by  driving  or  forcing  an  instrument  into  the 
ground  until  it  is  projected  into  the  water,  without  removing 
the  earth  upward,  as  it  is  in  boring,  substantially  as  herein 
described." 

The  plaintiffs  claim  as  exclusive  owners  of  the  re-issue  for 
the  county  of  Madison,  New  York,  and  have  proved  their 
title  to  that  effect.  The  bill  alleges,  that  the  defendant  ha» 
made,  sold  and  used  wells  in  Cazenovia,  in  said  Madison 
County,  embracing  said  invention,  and  that  he  has  one  or 
more  of  said  wells  and  is  using  the  same.  The  answer  sets 
up,  as  defences;  (1)  that  Green  is  not  the  '^ first  and  orig- 
inal" inventor;  (2)  that  the  bill  "does  not  describe  any 
improvement  in  the  method  of  constructing  wells,  or  other- 
wise, by  which  the  defendant  can  know  the  process  or  im- 
provement in  the  manner  of  constructing  wells  "  claimed  in 
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the  bill ;  (8)  that  the  defendant  is  a  wagon  maker  and  has 
done  no  other  busiuesB,  and  the  manufactnring  of  wells  is  not 
an  incident  to  his  profession  or  trade ;  (4)  that  the  claim  €>f 
Green  as  inventor,  was  barred,  because  the  improvement  was 
in  use  more  than  two  years  prior  to  the  granting  of  his  pat- 
ent; (5)  that  the  reissue  "does  not  describe  any  new  pro- 
cess, or  any  new  discovery  or  invention,  but  only  claims  an 
addition  to  the  original  patent,  a  patent  on  the  free  flow  of 
water,  which  is  not  patentable,  as  it  does  not  claim  any  patent 
or  any  new  invention  of  the  application  or  uses  of  flowing 
water,  and  is,  therefore,  void  and  of  no  force  and  virtue,  and, 
having  been  adopted  and  gone  into  general  use  by  the  public^ 
Baid  pretended  patent  is,  therefore,  void  in  law  and  equity.'* 
The  answer  also  sets  np,  that  a  United  States'  patent  granted 
to  James  Suggett,  March  9th,  1865,  No.  42,126,  describes  the 
same  process  claimed  by  the  original  patent  to  Grreen ;  and 
that  the  re-issue  to  Green  is  an  infringement  on  the  said  pat- 
ent to  Suggett,  and  on  three  United  States'  patents,  one 
Canadian  patent  and  one  British  patent,  granted  prior  to  the 
original  patent  to  Green.  It  does  not  allege  that  the  patent 
to  Suggett  was  granted  before  the  invention  of  Green  was 
made,  or  that  Green  did  not  invent  what  he  claims.  It  al- 
leges that  the  same  invention  was  '^  in  public  use  for  more 
than  two  years  in  the  United  States,  Canadas  and  Great 
Britain,  prior  to  any  claim"  for  a  patent  having  been  granted 
to  Green,  and  that  all  claims  of  Green, ''  as  the  first  inventor 
of  such  new  process  of  constructing  wells,  was  abandoned  by 
said  Green,  from  such  lapse  of  time,  to  the  public."  There  is 
no  allegation  that  the  invention  was  in  public  use  in  the 
United  States  for  more  than  two  years  before  Green  applied 
for  his  original  patent,  or  that  any  use  was  with  his  consent 
or  allowance,  or  that  he  abandoned  the  invention  to  the  public 
in  fact,  or  otherwise  than  inferentially  from  the  fact  alleged, 
that  it  was  in  use  for  more  than  two  years  before  his  original 
patent  was  granted.  The  answer  also  sets  up  the  existence  of 
various  wells,  at  various  places,  at  dates  prior  to  Green's 
application  for  his  patent.    It  alleges,  that,  in  April  or  May, 
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1861,  there  was  put  down  at  Independence,  Towa,  ''  a  well 
made  by  driving  down  into  the  earth  an  iron  pipe  or  tube 
shod  with  an  iron  or  steel  point,  with  perforations  in  the  tabe 
above  the  point,  without  a  screen  over  the  same,  and  sections 
of  tnbing  attached  as  driven  down,  until  it  was  projected 
some  feet  into  the  water,  and  to  the  top  of  this  was  attached 
an  iron  pump,  and  the  same  was  used  for  pnmping  water 
through,  and  was  publicly  used  at  such  place  from  April  or 
May,  1861,  until  some  time  in  Jaly  or  August,  1861,  and  was 
known  to,  and  used  by,''  certain  persons  named ;  and  that 
"  there  was  also  put  down  in  the  town  of  Preble,  Cortland 
County,  N.  T.,  a  well  on  the  farm  of  Mr.  Wm.  E.  Tallraan, 
(now  dead,)  in  the  summer  of  1859,  by  using  an   iron  tabe. 
one  inch  inside  diameter,  and  perforating  it  with  small  holee 
at  the  lower  end  for  about  one  foot,    and  by  heating  and 
closing  the  lower  end,  so  as  to  form  a  point  to  exclude  the 
earth,  while  driving ;  the  pipe,  after  being  thus  prepared,  was 
used  by  either  first  driving  down  an  iron  rod,  and  withdraw- 
ing the  rod,  and  then  driving  down  the  pipe  in  the  place 
where  the  rod  was  withdrawn,  or  by  driving  down  the  pipe 
without  the  use  of  an  iron  rod,  and  attaching  sections  of  pipe 
by  QfStew  couplings,  as  driven  down,  till  it  was  projected  to  a 
suitable  depth  into  the  water-bearing  strata  of  the  earth ;  an 
iron  pump  was  then  tightly  screwed  to  the  top  of  the  pipe, 
and,  by  the  use  of  the  pump  so  attached,  water  was  raised 
for  use,  and  a  frame  was  built  over  it,  on  which  was  con- 
structed a  wind-mill,  so  attached  to  the  pump  as  to  work  the 
pump  when  the  wind  blew,  and  raise  water  through  the  pipe 
for  watering  the  stock  of  said  Win.  E.  Tallman's  farm,  and 
was  used  by  and  known  to  the  public;  and  the  same  was 
worked  by  the  wind-mill,  and  used  for  raising  water,  as  afore- 
said, for  four  years,  till  about  1863,  when  the  pipe  was  taken 
up,  and  was  publicly  used  and  known  to "  certain  persons 
named.    The  answer  does  not  allege  that  the  use  of  the  welb 
at  Independence  and  at  Preble  preceded  Green's  invention. 
Finally,  the  answer  denies  all  parts  of  the  bill  not  before 
fully  answered.     The  answer  is  verified  by  Mr.  Storke,  of 
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Cazenovia,  the  defendant's  solicitor,  who  also  signs  it  as  solic- 
itor and  cotmsel.  It  is  not  signed  or  verified  by  the  defendant. 
It  is  also  signed  by  Messrs.  Jed  Lake  and  W.  W,  Harmoix, 
of  Independence,  Iowa,  as  counsel.  There  was  a  replication 
to  the  answer.  The  plaintiffs  took  testimony  in  this  case 
and  put  in  evidence  the  re-issue  to  Green,  and  a  power 
of  attorney  and  an  assignment  from  Green  to  his  co- 
plaintifiEs.  They  also  examined  as  witnesses  in  this  case, 
Thomas  MarshaJl  and  James  G.  Richards,  in  October,  1879. 
The  defendant  put  in  evidence  a  United  States'  patent  to 
James  Suggett,  No.  42,126,  issued  March  29th,  1864,  and  not 
issned  March  9th,  1865,  as  stated  in  the  answer,  and  a  certified 
copy  of  the  file  wrapper  in  the  matter  of  the  original  patent 
granted  to  Green.  The  defendant  was  also  examined  as  a 
witness' for  himself,  in  this  suit,  in  August,  1880.  The  de- 
fendant also  took,  in  this  suit,  at  Independence,  Iowa,  the 
depositions  of  Thomas  Sherwood,  Thomas  J.  Marinns,  H.  A. 
King,  George  Wame,  A.  J.  Francis,  A.  F.  Williams,  Thomas 
H.  Tyson,  and  S.  P.  McEwen,  in  April,  1880.  The  foregoing 
is  all  the  testimony  that  was  taken  directly  in  this  suit  on 
either  side. 

Under  a  stipulation  made  between  the  parties  to  this  suit, 
and  a  notice  given  thereunder,  by  the  defendant  to  the 
plaintifiB,  the  depositions  of  Moses  T.  Tallman,  Abram  Van- 
denburgh  and  John  D.  F.  Woolston,  taken  in  February  and 
March,  1 880,  in  a  suit  in  equity,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa,  between  William  D. 
Andrews  and  others,  plaintiffs,  and  George  Leland,  defendant, 
in  respect  to  the  alleged  driven  well  in  Preble,  are  made  evi- 
dence for  the  defendant  .in  this  suit.  Under  a  like  stipulation, 
and  a  notice  given  thereunder,  by  the  plaintiflB  to  the  defend- 
ant, the  following  depositions,  taken  at  the  following  dates, 
in  a  suit  in  equity,  in  the  said  Circuit  Court  for  Iowa,  between 
William  D.  Andrews  and  others,  plaintifi^,  and  George  Hovey, 
defendant,  are  made  evidence  for  the  plaintiffs  in  this  suit : 
December,  1879,  William  D.  Andrews  and  Thomas  C.  Thea- 
ter; June,  1880,  John  Q.  Royce;  August,  1880,  Charles 
Brown,  Adelbert  Brown,  George  W.  Burr,  Thomas  H.  Tyson, 
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J.  R.  Kays,  Thomas  J.  Burr,  William  H.  JosIId,  William  0. 
Barnard  and  Joseph  M.  Chandler ;  September,  1S80,  John 
Wiley,  Lewis  W.  Goen,  A.  R.  West,  Jed  Lake,  Oscar  C.  Fox, 
Heman  F.  Robinson,  William  IE.  Chase,  Joseph  L.  Gait, 
Hamilton  Ward,  Julia  A.  Green,  Judson  C.  Nelson,  Ceylon 
H.  Lewis,  John  Yandenburgh,  (2  depositions  of  his  in  the 
Hovey  snit  being  presented,  although  the  notice  in  this  snit 
mentions  his  name  only  once  as  a  witness,)  W.  T.  Blanchard, 
Clinton  D.  Bouton,  Jesse  M.  Blanchard,  John  S.  Cormie, 
Matthias  Van  Hoesen,  Seth  Aldrich,  Gerrit  S.  Van  Hoesen, 
Albert  H.  Van  Hoesen,  Amasa  G.  Aldrich,  Nicholas  H. 
Haynes,  Orrin  Pratt,  James  B.  Share,  Emma  Share,  Eben 
Daley  and  Thomas  Ballard,  (another  deposition  of  each  of  the 
witnesses  Matthias  Van  Hoesen,  Seth  Aldrich  and  Thomas 
Ballard,  in  the  Leland  suit,  being  also  presented,  although  the 
notice  in  this  suit  mentions  the  name  of  each  only  once  as  a 
witness.)  Under  a  like  stipulation  and  a  like  notice,  the  fol- 
lowing depositions,  taken  at  the  following  dates,  in  the  said 
suit  against  Leland,  are  made  evidence  for  the  plainti&  in 
this  suit :  August,  1880,  Nelson  W.  Green,  Joseph  L.  Gait, 
J.  A.  Todd,  John  M.  Fargo,  John  West,  Frank  Fargo,  Au- 
gustus Harrington,  Horace  Dibble,  Hiram  Crandall,  Jay  Ball, 
James  S.  Squires,  William  P.  Randall,  Charles  C.  Taylor, 
John  Wheeler,  DeWitt  C.  McGregor,  Merton  M.  Waters, 
Stephen  Brewer,  Matthias  Van  Hoesen,  Seth  Aldrich,  Thomaa 
Ballard  and  Ira  Hazard,  (the  remark  before  made  as  to  the 
two  depositions  of  Matthias  Van  Hoesen,  Seth  Aldrich  and 
Thomas  Ballard,  being  applicable  here  also;)  August  and 
September,  1880,  Abram  P.  Smith ;  September,  1880,  EnsUce 
D.  Dibble,  Noah  J.  Parsons,  Stephen  D.  Freer  and  William 
S.  Copeland.  The  plaintiffs'  record  makes  1305  printed 
pages ;  the  defendant's,  208. 

The  case  came  on  for  hearing  on  the  21st  of  March  last. 
All  the  testimony  taken  directly  for  the  defendant  in  this 
suit  had  been  tiled.  But,  the  defendant  had  not  printed  any 
of  it,  nor  had  he  printed,  as  required  by  the  stipulation,  the 
testimony  of  the  three  witnesses  for  the  defendant  in  the 
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Leiand  snit,  before  mentioned,  Talltnan,  Vandenburgh  and 
Woolston,  or  any  of  it,  nor  had  he  filed  a  copy  of  any  of  it. 
On  the  15th  of  March,  the  first  day  of  the  sitting  of  the 
Court,  the  defendant  applied  to  the  Court  to  postpone  the 
hearing  of  the  canse,  but  the  application  was  refused.  There- 
upon the  canse  stood  for  hearing  for  the  21st,  bnt  Mr.  Storke, 
the  solicitor  and  counsel  for  the  defendant,  who  had  attended 
on  the  15th,  and  made  said  application,  did  not  attend  any 
more,  and  the  defendant  was  not  represented  on  the  hearing. 
The  case  was  not  argned  for  tlie  defendant  nor  was  any  brief 
furnished  for  him.  The  plaintiffs'  connsel  argned  the  cause 
orally,  and  submitted  a  printed  brief,  and  subsequently  a 
printed  report  of  his  oral  argument.  The  plaintiffs  also  filed 
a  certified  copy  of,  and  printed  and  submitted  to  the  Court,  all 
the  testimony  before  referred  to  as  testimony  for  the  defend- 
ant, and  all  their  own  testimony,  before  mentioned,  has  been 
before  the  Court,  in  print.  Under  these  circumstances,  the 
testimony  has  all  of  it  been  read  and  the  case  is  to  be  disposed 
of.  It  is  very  much  to  be  regretted  that  the  Court  has  not 
bad  the  benefit  of  the  views  of  connsel  on  the  part  of  the 
defendant,  as  to  the  questions  of  fact  and  of  law  arising  on 
the  evidence,  as  it  is  impossible  for  the  Court  to  fully  appre- 
ciate the  bearing  of  the  testimony  given  in  reply  to  questions, 
direct  and  cross,  put  by  counsel  for  the  defendant,  or  to  fully 
understand  what  might  or  would  be  the  view  taken  on  the 
part  of  the  defendant,  of  evidence  elicited  by  questions  put 
on  the  part  of  the  plaintiffs. 

The  first  question  which  arises  is  as  to  the  construction  of 
the  patent.  A  "  well "  is  defined  by  Worcester  to  be  "  a  deep, 
narrow  pit  dug  in  the  earth,  and  usually  walled,  for  the  pur- 
pose of  obtaining  a  supply  of  water."  He  defines  "  Artesian 
well "  thus  ["Fr,  Artesian,  of  Artois,  in  France,  where  this 
kind  of  well  was  first  made.]  A  perpendicular  perforation  or 
boring  into  the  ground,  deep  enough  to  reach  a  subterranean 
body  of  water,  of  which  the  sources  are  higher  than  the  place 
where  the  perforation  is  made,  and  so  force  up  to  the  surface 
a  constant  stream  of  water."    The  specification  states  that  the 
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inBtrament  is  to  be  driven  down  to  water,  and  the  earth  it 
meets  with  is  to  be  displaced  by  it  and  thus  packed  aroand  it, 
and  not  removed  upward  from  it;  that  the  tube,  which  is 
either  to  be  inserted  in  the  place  where  the  instmment  has 
been  driven  down,   after  such  instrument  has  been  with- 
drawn, or  is  to  be   itself  driven  down   in  the  first  place, 
is  to  be  air-tight  throughout  its  length,  except  at  its  bot- 
tom, where  it  has  perforations  to  admit  water ;  that  these 
perforations  are  made  for  the  purpose  of  obtaining  a  contiDQ- 
ons  flow  of  water ;  and  that,  where  the  water  does  not  flow  cot 
from  the  top  of  the  tube  without  the  aid  of  a  pump,  a  pump 
is  to  be  attached  to  the  top  of  the  tube  bjan  air-tight  connec- 
tion.    The  specification  contemplates  the  procuring  of  water. 
The  process  seems  to  be  divided  into  two  stages — ^first,  mak- 
ing a  hole  for  a  tube  down  to  water,  bj  displacing  the  earth 
by  driving  down  a  straight  instrument  into  the  earth,  so  that 
the  earth  is  packed  around  the  instrument ;  second,  having  in 
the  hole  thus  made  an  air-tight  tube,  substantially  as  large  as 
the  hole,  with  a  pump  attached  to  the  top  of  the  tube  bj  an 
air-tight  connection.     The  specification   does  not  otherwise 
explain  the  rationale  of  the  process  wliich  results  in  having 
the  water  issue  from  the  top  of  the  tube.     When  a  rod  wliich 
is  not  a  tube  is  driven  down  to  water,  there  is  as  yet  no  well. 
When  the  rod  is  withdrawn,  if  the  source  of  the  water  is 
higher  than  the  top  of  the  hole,  water  will  issne  from  the  top, 
and  there  is  a  well,  and,  when  the  air-tight  tube  is  inserted  in 
the  hole,  there  is  still  a  well.    If  the  rod  is  withdrawn,  and 
the  air-tight  tube  is  inserted,  or,  if  such  tube  is  driven  in  the 
first  place,  and  no  water  issues  without  the  aid  of  a  pomp, 
there  is  no  well  in  the  sense  of  the  specification,  till  the  pump 
is  put  on  by  an  air-tight  connection,  in  such  a  way  that,  by 
the  use  of  the  pump,  the  whole  process  can  result  in  causing 
water  to  issue  from  the  farther  upper  end  of  what  is  so  con- 
nected with  the  top  of  the  tube.     The  construction  of  a  well, 
spoken  of  in  the  specification,  as  the  inventi<»n  made,  and 
which,  it  must  be  presumed,  was  intended  to  be  secured,  is, 
thus,  not  merely  the  displacement  of  the  earth  by  driving  down 
the  instrument  or  the  tube,  but  is,  in  addition,  having  the  ai^ 
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tight  tube  in  the  earth,  with  the  earth  packed  around  it,  and 
a  process  arranged,  by  the  mechanical  aid  of  a  pump  attached 
by  an  air-tight  connection  to  the  tube,  for  causing  the  water  to 
enter  the  perforations  at  the  lower  end  of  the  tube,  and  issue 
from  the  upper  end  of  the  tube.  What  particular  forces  are 
in  operation  to  produce  this  process  of  obtaining  water,  when 
the  well  is  not  a  flowing  well,  is  of  no  importance.  The  speci- 
fication need  not  explain.  The  mechanical  means  are  fully 
explained  which  result  in  the  obtaining  of  the  water,  from 
the  commencement  of  the  driving.  The  process  of  obtaining 
the  water  comprehends  all  the  steps  which  form  part  of  that 
process,  as  they  result  from  or  attend  the  mechanical  means 
8et  forth.  The  process  consists  in  having  an  air-tight  tube 
with  the  earth  tightly  packed  around  it,  resulting  from  com- 
pacting the  earth  by  displacing  it  by  driving  a  rod  or  the 
tube,  and  having  a  pump  attached  at  the  top  of  the  tube  by 
an  air-tight  connection,  and,  by  the  operation  of  the  pump,  ob- 
taining a  supply  of  water  at  the  top.  In  describing  how  the  in- 
vention is  made  and  used,  so  as  to  enable  others  to  make  and 
nse  it,  the  description  includes  driving  the  rod,  putting  in  the 
air-tight  tube,  and  having  the  pump,  and.  obtaining  a  continu- 
ons  supply  of  water.  The  invention  being  thus  defined  in  the 
specification,  the  claim  is  to  be  construed  as  broadly  as  the  in- 
vention, unless  necessarily  restricted  by  the  language  used  in 
the  claim.  The  claim  is :  *'  The  process  of  constructing  wells 
by  driving  or  forcing  an  instrument  into  the  ground  until  it 
ia  projected  into  the  water,  without  removing  the  earth  up- 
ward, as  it  is  in  boring,  substantially  as  described."  Where 
the  well  is  a  flowing  well  the  water  will  flow  as  soon  as  the 
hole  is  made,  and,  to  make  the  hole  by  driving  and  displace- 
ment, and  insert  the  tube,  and  have  the  water  flow,  de- 
velopes  the  process.  Where  the  well  is  not  a  flowing  well,  the 
pump  in  addition  is  necessary,  and  the  use  of  the  pump,  in  the 
well  so  made,  is  a  use  of  the  process.  Driving  or  forcing  an 
instrument  into  the  ground  until  it  is  projected  into  the 
water,  without  removing  the  earth  upward  as  it  is  in  boring, 
ia  an  essential  element  in  the  process,  in  either  case ;  and, 
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where  the  well  is  not  a  flowing  welK  the  claim  is  a  claim  to 
the  process  substantiallj  as  described,  being  the  process  above 
explained  in  case  of  a  non-flowing  well,  an  inherent  constitueDt 
of  which  is  the  driving  process,  the  process  claimed,  however, 
inclading  the  other  modes  of  operation  which  attend  the  pro- 
curing, by  a  pomp,  of  water  from  a  tube,  in  a  well  so  construct- 
ed. In  this  view,  where  the  well  is  a  non-flowing  well,  the 
use,  to  procure  water,  of  a  pump  in  a  weU  thus  constructed 
and  having  its  features,  is  a  use  of  the  process,  although  the 
person  using  the  well  and  the  pump  and  the  process  maj  not 
be  the  person  who  caused  the  rod  to  be  driven  or  the  hole  to 
be  made  or  the  tube  to  be  inserted  or  the  pump  to  be 
attached. 

This  re-issued  patent  was  under  consideration  in  Afulrem 
V.  Carman^  (13  Blatchf.  C.  C,  R,^  307.)  In  the  decision  of 
Judge  Benedict  in  that  case,  the  re-issued  patent  was  held  to 
be  valid ;  tlie  state  of  the  art  of  constructing  wells  at  the  time 
Green  made  his  invention  was  explained;  the  peculiar 
features  of  Green's  driven  well*  were  commented  on ;  the 
claim  was  held  to  be  a  claim  to  a  process,  the  element  of 
novelty  in  it  consisting  in  driving  a  tube  tightly  into  the 
earth,  without  removing  the  earth  upwards,  to  serve  as  a  well- 
pit,  and  attaching  thereto  a  pump,  so  that  the  process  puts  to 
practical  use  the  new  principle  of  forcing  the  water  in  the 
water-bearing  strata  of  the  earth  from  the  earth  into  a  well- 
pit,  by  the  use  of  artificial  power  applied  to  create  a  vacuum 
in  the  water-bearing  strata  of  the  earth,  and  at  the  same  time 
in  the  well-pit ;  and  it  was  also  held,  that  the  claim  might  well 
be  construed  as  claiming  the  well  as  a  manufacture  con- 
structed according  to  the  process  described.  The  evidence  in 
the  present  case  shows  that  any  person,  by  using  a  pump  ap- 
plied as  directed,  on  the  tube  directed,  in  the  well  constructed 
as  directed,  will  put  to  practical  use  what  is  in  Andrews  v. 
Carman  defined  to  be  the  "  new  principle."  Although  the  speci- 
flcation  does  not  state  what  such  new  principle  is,  the  evidence 
in  the  present  case  shows  what  it  is,  and  that  it  is  certainly 
and  effectively  developed,  to  the  end  of  obtaining  a  copioua, 
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continaons  and  unfailing  supply  of  good  water,  and  that  it  is 
what  is  thus  set  forth  in  Andrews  v.  Carman.  It  may  be  that 
the  inyentor  did  not  know  what  the  scientific  principle  was, 
or  that,  knowing  it,  he  omitted,  from  accident  or  design,  to 
set  it  forth.  That  does  not  vitiate  the  patent.  He  sets  forth 
the  process  or  mode  of  operation  which  ends  in  the  result  and 
the  means  for  working  out  the  process  or  mode  of  operation. 
The  principle  referred  to  is  only  the  why  and  th^  wherefore. 
That  is  not  required  to  be  set  forth.  Under  §  26  of  the  ^  ct  of 
July  8th,  1870,  (16  U.  S.  Slat,  at  Large,  201,)  under  which 
this  re-issue  was  granted,  the  specification  contains  a  descrip- 
tion of  the  invention  and  of  ''  the  manner  and  process  of  mak- 
ing, constructing,  compounding  and  using  it,"  in  such  terms  as 
to  enable  any  person  skilled  in  the  art  to  which  it  appertains,  to 
make,  construct,  compound  and  use  it ;  and,  even  regarding  the 
case  as  one  of  a  machine,  the  specification  explains  the  princi- 
ple of  the  machine,  within  the  meaning  of  that  section,  although 
the  scientific  or  physical  principle  on  which  the  process  acts 
when  the  pump  is  used  with  the  air-tight  tube,  is  not  explained. 
An  inventor  may  be  ignorant  of  the  scientific  principle,  or 
he  may  think  he  knows  it  and  yet  be  uncertain,  or  he  may 
be  confident  as  to  what  it  is  and  others  may  think  differ- 
ently. All  this  is  immaterial,  if,  by  the  specification,  the 
thing  to  be  done  is  so  set  forth  that  it  can  be  reproduced. 

This  re-issue  was  also  adjudicated  upon  by  Judges  Dillon 
and  Nelson,  in  Andrews  v.  Wright^  (13  Off,  Oaz.  of  Pat  Off., 
969,)  and  the  claim  was  construed  to  be  for  a  process  such  as 
I  have  defined  it  to  be. 

Under  this  construction,  the  defendant  has  infringed  by 
using  a  pump  in  a  driven  well  constructed  in  a  house  hired  by 
him,  to  obtain  a  supply  of  water  for  the  use  of  his  family, 
although  he  may  not  have  paid  for  driving  the  well,  or  have 
procured  it  to  be  driven.  Such  use  of  the  well  was  a  use  of 
the  patented  process. 

The  invention  of  Green  is  shown  to  have  preceded  any  in- 
vention made  by  Suggett  and  described  in  his  patent  of  March 
29th,  1864.  The  evidence  also  shows  that  none  of  the  de- 
VoL.  XIX.— 20 


306  NORTHERN  DISTRICT  OP  NEW  YORK, 

Andrews  v.  Cross. 

fences  set  np  in  the  answer  are  established.  The  conclasioDS 
arrived  at  in  the  decision  in  Andrey>8  v.  Carman  are  sup- 
ported by  the  testimony  in  tin's  case.  Those  condnsions  re- 
late to  the  novelty  of  Green's  invention,  and  to  tlie  qnestion 
of  the  dedication  and  abandonment  of  the  invention  to  the 
public  by  Green.  This  latter  question  must  be  decided  nnder 
the  laws  in  force  in  1866,  when  the  original  patent  was  ap- 
plied for.  No  abandonment  or  dedication  of  the  invention 
to  the  public  by  Green  is  shown.  The  construction  of  the 
well  on  the  Fair  Ground,  at  Cortland,  under  the  direction  of 
Green,  and  its  use,  by  his  consent,  was  an  experimental  use, 
to  test  it.  The  rule  laid  down  in  Andrews  v.  Carman^  as  to 
the  proper  construction  of  §  7  of  the  Act  of  March  3d,  1839, 
(6  TJ.  8.  Stat,  at  Large,  354,)  as  deduced  from  prior  rulings, 
was,  that  that  section  had  no  effect  to  invalidate  a  patent,  on- 
less  there  was  proof  of  actual  abandonment,  or  of  a  nse  of  the 
•invention  with  the  knowledge  and  allowance  of  the  inventor, 
more  than  two  years  prior  to  his  application  for  his  patent 
It  was  held  in  that  case,  not  only  that  there  was  no  evidrace 
of  any  use  or  sale  of  the  invention  by  Green  before  his  appli- 
cation for  a  patent,  bnt  no  sufficient  evidence  from  which  to 
conclude  that  any  nse  of  any  driven  well  by  others  before  his 
application,  was  consented  to  or  allowed  by  him.  Such,  also, 
was  the  conclusion  in  Andrews  v.  Wright^  and  such  is  the 
result  of  the  evidence  in  the  present  case.  Green  testifies 
that  he  first  heard,  in  the  latter  part  of  1865,  of  the  use  by 
others  of  driven  wells  made  by  his  process,  being  his  first 
knowledge  of  any  others  than  those  he  experimented  with  in 
1861 ;  that  he  immediately,  in  December,  1865,  or  January, 
1866,  made  ont  and  sent  to  Washington  an  application  for  a 
patent ;  that  that  was  lost  in  the  Patent  Office ;  and  that  he 
followed  it  np  by  the  one  in  March,  1866,  on  which  the  patent 
was  granted.  The  evidence  as  to  the  delay  in  applying  for 
the  patent,  as  bearing  on  the  qnestion  of  abandonment,  was 
considered  in  Andrews  v.  Carmam,^  and  the  decision  was  a^ 
rived  at  that  the  delay  was  excused.  The  same  view  was 
taken  in  Andrews  v.  WrigfU.    The  evidence  in  the  present 
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case  is  of  the  same  character,  and  leads  to  the  same  conclusion. 
None  of  the  other  defences  set  up  in  the  answer  are  established, 
nor  is  an  attenapt  made  to  sustain  any  others  than  those  above 
mentioned,  except  the  Preble  well  and  the  Independence  well. 
Thej  were  not  set  up  or  testified  abont  in  the  cases  against 
Carman  and  Wright. 

The  evidence  as' to  the  Preble  well  fails  to  establish  its 
existence  as  a  driven  well,  or  one  in  which  the  process  of 
Green  was  developed.    The  alleged  inventor  of  it,  William 
E.  Tallman,  is  dead.    His  brother,  Moses  T.  Tallman,  did  not 
see  it  constructed.    All  the  facts  testified  to  about  it,  and  the 
remains  presented,  the  punctured  piece  of  pipe,  the  copper 
strainer,  and  the  section  of  iron  stove-pipe,  open  at  both  ends, 
are,  at  least,  as  consistent  with  an  apparatus  for  filtering  the 
water  in  the  dug  well  in  question,  while  pumping  it  up,  as 
with  a  driven  well.     With  the  copper  strainer  on  the  punc- 
tured lower  end  of  the  pipe,  where  it  probably  was,  if  the 
pipe  was  in  the  well  at  all,  there  could  have  been  no  driven 
well,  in  the  sense  of  Green's  well.    If  there  was  sand  in  the 
bottom  of  the  well,  which  was  likely  to  be  drawn  in  through 
the  punctures  in  the  pipe,  when  used  in  the  dug  well,  if  those 
punctures  were  at  the  bottom  of  the  well,  raising  up  the  pipe 
might  raise  it  above  the  supply  of  water,  when  the  water  was 
low ;  but,  putting  the  strainer  on  the  end  of  the  pipe,  and 
surrounding  the  strainer  with  the  section  of  stove-pipe,  would 
keep  out  the'  sand,  even  when  the  water  was  at  the  lowest, 
and  permit  the  water  to  pass,  and,  when  the  water  was  high 
enough  to  pass  through  the  punctures  in  the  pipe,  it  would 
be  80  far  above  the  sand  as  to  be  clear  of  sand.    All  the  evi- 
dence of  Moses  T.  Tallman  goes  to  show  that  the  well  was 
not  a  driven  well,  and  that  there  was  not  in  it  any  such  pro- 
cess embodied  as  that  of  Green.    The  testimony  of  Abram 
Vandenburgh  is  not  entitled  to  any  more  weight.     On  the 
other  side,  the  evidence  is  overwhelming  that  there  was  and 
could  have  been  no  driven  well  at  the  time  and  place  in  ques- 
tion. 

As  to  the  driven  well  aUeged  to  have  been  put  down  at 
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Independence,  in  April  or  May,  1861,  it  is  quite  clear  that  the 
witnesses  who  testify  to  that  date  are  mistaken,  and  that  the 
well  in  question  was  put  down  in  May,  1866.  The  evidence 
to  that  effect  is  very  complete  and  detailed  and  minute. 

There  most  be  the  usual  decree  for  the  plainti£b,  with 
costs. 

Thomas  Richardson^  for  the  plaintiff. 

Ifo  counsel  for  the  defendant. 


Fbsdbbick  Miller 

vs. 

The  Alliance  Insurance  Company,  of  Boston. 

In  this  case,  a  motion  to  set  aside  a  yerdict  of  a  jury,  as  contraiy  to  the  evi- 
dence, was  not  granted. 

A  policy  of  insurance  proyided  that  an  oyerraloation  of  the  property  insured 
wonld  render  the  policy  void,  bnt  the  representation  of  yalne  was  in  a  writ- 
ten application,  by  the  terms  of  which  the  assared  only  assomed  to  state  the 
facts  in  regard  to  the  yalne  "  so  far  as  the  same  were  kno^  **  to  him :  Held, 
that  there  was  no  breach  of  the  representation,  unless  the  oyeryalnation  was 
.  knowingly  made. 

The  policy  proyided  that,  if  the  interest  of  the  assured  in  the  property  be  any 
other  than  the  entire,  unconditional  and  sole  ownership  of  the  property  for  his 
benefit,  or,  if  the  building  stands  on  leased  ground,  it  must  be  so  expressed 
in  the  written  part  of  the  policy,  otherwise  the  policy  to  be  yoid.  The  as- 
sured showed  that  he  was  in  possession  under  a  deed  to  him  as  grantee,  con- 
yeying  to  him  **  a  certain  mill  site  and  all  the  buildings  thereunto  belonging,** 
situated  as  described:  Hdd,  that  the  insurer  could  not  be  permitted  to  show 
that  the  grantor  of  the  assured  was  only  entitled  to  an  easement  in  the  prop- 
erty. 

The  agent  of  the  insurer  haying  repudiated  all  liability  under  the  policy,  on 
grounds  not  inyolving  any  defects  in  the  proofs  of  loss,  such  defects  cannot 
ayail  the  insurer,  in  a  suit  on  the  policy. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  June  9th,  1881.) 
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Wallace,  J.  So  far  as  the  defendant's  motion  for  a  new 
trial  rests  upon  the  ground  that  the  verdict  for  the  plaintiff 
was  contrary  to  the  evidence,  it  may  be  briefly  disposed  of. 
There  was  a  decided  preponderance  of  testimony  in  favor  of 
the  defendant's  theory  that  the  value  of  the  property  insured 
was  considerably  less  than  was  represented  by  the  plaintiff  in 
his  application  for  insurance,  and  in  his  proofs  of  loss,  but 
there  was  also  direct  and  positive  testimony  to  sustain  the 
correctness  of  the  plaintiff's  estimate  of  value,  the  credibility 
of  which  was  peculiarly  for  the  consideration  of  the  jury. 
Assuming,  however,  that  the  evidence  did  not  justify  the 
correctness  of  the  plaintiff's  valuation  of  the  property,  there 
was  snfiicient  to  authorize  the  jury  to  find  that  the  plaintiff 
did  not  intentionally  overestimate  the  value  of  the  property, 
and  that,  although  his  valuation  may  have  been  extravagant, 
it  was  not  intended  to  be  unfair.  The  question  of  fact  was  a 
very  plain  one,  and  the  jury  could  not  have  failed  to  appreciate 
the  force  and  bearing  of  the  testimony.  Their  conclusion  is 
not  so  palpably  adverse  to  the  weight  of  the  evidence  as  to 
surest  partiality  or  prejudice.  The  case  is  not  one  where, 
according  to  the  settled  rules  of  judicial  discretion,  the  verdict 
should  be  disturbed. 

It  is  insisted  that  the  plaintiff  cannot  escape  the  effect  of 
an  overvaluation  upon  the  theory  that  it  was  an  unintentional 
one.  While  the  policy  provided  that  an  overvaluation  would 
render  the  policy  void,  the  representation  of  value  was  in  a 
written  application,  by  the  terms  of  which  the  assured  only 
assumed  to  state  the  facts  in  regard  ^^  to  the  condition,  situa- 
tion and  value  of  the  property  to  be  insured,  so  far  as  the 
same  are  known  to  the  applicant."  The  plaintiff,  therefore, 
only  assumed  to  give  the  defendant  the  benefit  of  his  own 
knowledge,  and,  ^though  he  may  have  been  mistaken,  there 
was  no  breach  of  the  representation,  unless  the  overvaluation 
was  knowingly  made.  Good  faith  was  all  that  was  required 
on  the  part  of  the  assured.  The  case  of  Franklin  Fi/re  Ins. 
Co.  V.  Vcmghan^  (92  U.  S.j  516,)  is  the  only  authority  which 
it  is  necessary  to  cite  as  conclusive  upon  this  point.    In  the 
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case  of  National  Bank  v.  Insurance  Co.^  (95  U.  /SI,  673,) the 
policy,  as  in  the  present  case,  made  the  application  a  part  of 
the  contract,  and  provided  that  an  erroneous  representation 
should  render  the  policy  void ;  but,  inasmuch  as  the  repie^ 
sentation  only  assumed  to  make  a  true  exposition  of  the  facts 
so  far  as  known  to  the  applicant,  it  was  held  that  there  was 
no  breach  unless]  the  estimates  of  the  insured  were  inten- 
tionally excessive. 

It  is  also  insisted,  for  the  defendant,  that  the  Court  erred, 
upon  the  trial,  in  excluding  evidence  offered  for  the  purpose 
of  showing  that  the  insured  had  a  defective  title  to  the  real 
estate  upon  which  the  insured  buildings  stood.  The  policy 
'  provides,  that,  if  the  interest  of  the  assured  in  the  property 
be  any  other  than  the  entire,  unconditional  and  sole  ownership 
of  the  property,  for  the  use  and  benefit  of  the  assured,  or,  if 
the  building  stands  on  leased  ground,  it  must  be  so  represented 
or  expressed  in  the  written  part  of  the  i>olicy,  otherwise  the 
policy  to  be  void.  The  plaintiff  had  introduced  a  deed,  in 
which  he  was  named  as  grantee,  which  purported  to  convey 
to  him  '^  a  certain  mill  site  and  all  the  buildings  thereunto 
belonging,"  situated  as  therein  described.  The  defendant 
offered  to  show  that  the  grantors  of  the  plaintiff's  grantor 
were  only  entitled  to  an  easement  in  this  property.  The  deed 
contained  apt  terms  of  description  to  convey  to  the  plaintiff 
the  land  as  well  as  the  buildings  upon  it.  A  site,  according 
to  Webster,  is  a  seat  or  ground  plot ;  and  a  mill  site  is  the 
place  where  a  mill  stands.  Land  will  often  pass  by  a  convey- 
ance, without  any  specific  designation  of  it.  Everything 
essential  to  the  beneficial  use  and  enjoyment  of  the  property 
designated,  in  the  absence  of  language  indicating  a  different 
intention  on  the  part  of  •  the  grantor,  is  to  be  considered  as 
passing  by  the  conveyance.  {Sheets  v.  Selden^s  Lessee^  2  TToW., 
177.)  In  Whitney  v.  Olney,  (3  Mason^  280,)  it  was  held  by 
Judge  Story,  that  the  devise  of  a  mill  and  its  appurtenances, 
passed  to  the  devisee  not  merely  the  building,  but  all  the  land 
under  the  mill  and  necessary  for  its  use,  and  commonly  used 
with  it.    In  Oibson  v.  Brockvoay^  (8  Ifew  Hampshire^  465,) 
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a  conveyance  of  a  certain  tenement,  being  one-half  of  a  corn- 
mill,  with  the  ''  privileges  and  appurtenances,"  was  held  to 
pass  not  only  the  mill,  but  the  land  on  which  it  was  situated. 
The  defendant's  offer  of  proof  was,  therefore,  nothing  more 
than  a  proposition  to  show  that  the  plaintiff,  although  he  had 
a  title  to  the  mill  property,  which  apparently  vested  in  him  the 
sole,  unconditional  and  entire  ownership  of  the  property,  had 
a  defective  title.  The  condition  of  the  policy  refers  to  the 
extent  of  the  insurable  interest  of  the  plaintiff,  and  not  to  the 
validity  of  his  title.  So  long  as  the  plaintiff*,  under  claim  of 
right,  had  the  exclusive  use  and  enjoyment  of  the  insured 
property,  without  any  assertion  of  an  adverse  right  or  interest 
in  it  by  any  other  person,  he  was  the  owner  of  the  property. 
In  the  ordinary  acceptation  of  the  term,  who  could  be  consid- 
ered the  owner  of  real  estate  except  the  grantee  in  possession, 
when  no  adverse  claim  has  been  made  by  another  ?  The  con- 
dition was  satisfied  by  the  facts ;  his  ownership  was  entire, 
because  it  was  of  the  whole  property ;  it  was  unconditional, 
because  it  was  not  subject  to  any  defeasance ;  it  was  sole,  be- 
cause it  was  exclusive  of  others.  It  has  been  frequently  held, 
that  an  equitable  title  is  sufiicient  to  uphold  a  representation 
or  warranty  of  ownership,  {Rumaey  v.  Phomix  Ins.  Co,y  17 
BUUchf.  C.  C.  JR.y  527,  and  cases  there  cited ; )  and,  in  Bon- 
ham  V.  Iowa  Central  Ins.  Co.j  (25  lowa^  328,)  it  was  held, 
that  the  insurer  had  the  absolute  and  sole  ownership  of  the 
property  because  he  was  in  possession  under  a  contract  of 
purchase,  although  the  legal  title  was  in  another.  It  was  not 
Bnggested  that  the  plaintiff  had  any  doubt  of  the  validity  of 
his  title ;  and,  finally,  it  may  be  said  of  the  defence,  as  was 
said  in  Stevenson  v.  London  cfe  Zaricashire  Lis.  Co,^  (26  If. 
C.  Q.  B.y  148,)  where  it  appeared  that  the  buildings  insured 
were  outside  of  the  boundaries  of  the  deed  of  the  assured, 
owing  to  a  mistake  in  a  survey :  ^*  It  is,  we  believe,  a  novel 
experiment ;  we  do  not  think  it  a  creditable  one ;  and,  in  the 
absence  of  direct  binding  authority,  it  has  no  intrinsic  merit 
to  entitle  it  to  success." 

It  will  not  be  profitable  to  discuss  the  several  further 
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points  made  by  the  defendant  as  reasons  why  a  Dew  trial 
shonld  be  granted.  They  have  been  fnlly  considered,  bntare 
deemed  not  to  be  weU  taken. 

In  r^;ard  to  the  defects  in  the  proofs  of  loss  by  reason  of 
the  absence  of  the  builder's  certificate  and  that  of  the  nearest 
notary  or  magistrate,  it  is  sufficient  to  say,  there  was  ample 
evidence  to  authorize  the  jury  to  find  that  the  defendant, 
through  its  agents,  had  repudiated  all  liability  under  the  pol- 
icy, upon  other  grounds.  The  agents  may  not  have  known 
that  the  notary,  whose  certificate  accompanied  the  proofs  of 
loss,  was  not  the  nearest  notaiy,  but  it  was  as  much  their  dnty 
to  ascertain  if  the  proo&  complied  with  the  conditions  of  the 
policy  as  it  was  the  plaintiff's.  Instead  of  making  objection, 
they  treated  the  proofs  of  loss  as  satisfactory  in  all  respects. 

The  motion  is  denied. 

Nathanid  B.  Hoxie^  for  the  plaintiff. 
George  W.  ParsonSj  for  the  defendant. 


John  H.  Platt,  as  assioneb,  &o. 

vs. 
William  J.  Preston,  and  anotheb.    In  Equttt. 

Under  §  4,982,  of  the  Reyised  Statates,  which  proTides  that  an  appeal  from  the 
District  Court  to  the  Circrdt  Court,  in  a  case  in  equity,  under  the  hankmptey 
statute,  shall  be  "  entered  at  the  term  of  the  Circuit  Court  which  shall  be  held 
within  the  District  next  after  the  expiration  of  ten  days  from  the  time  of  daim- 
ing  the  same,"  the  filing  in  the  Circuit  Court  of  a  petition  of  appeal  within  10 
days  after  the  appeal  was  claimed  and  due  notice  of  it  was  gWen  to  the  dork 
of  the  Court,  and  to  the  opposite  solicitor,  is  an  entry  of  the  appeal  in  the 
Circuit  Court. 

The  appeal  having  been  thus  entered,  the  Circuit  Court  can,  during  the  term  at 
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which  the  citation  is  retnmable,  extend  the  time  for  filing  the  transcript  from 
the  District  Conrt 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  Jane  20th,  1881.) 

Blatohfobd,  J.  The  decree  below  was  entered  October 
7th,  1880.  Under  §  4,981,  an  appeal  was  claimed,  by  the 
plaintiff  and  due  notice  given  to  the  clerk  and  the  defendant's 
fioh'citor  October  15th.  On  the  same  day  a  citation  return- 
able on  the  first  Monday  of  April,  1881,  was  signed  by  the 
District  Judge  and  served  on  the  defendant's  solicitor,  a 
bond  on  appeal  being  also  filed  and  approved  and  the  appeal 
allowed.  On  the  25th  of  October,  a  petition  of  appeal  was 
filed  by  the  plaintiff  in  this  Court,  in  due  form,  and  a  copy 
thereof  was  on  the  same  day  served  on  the  defendant's 
solicitor.  No  transcript  of  the  record  from  the  District 
Court  having  been  filed  in  this  Court  by  May  24th,  the  de- 
fendants move  to  dismiss  the  appeal.  The  transcript  was 
prepared  in  the  District  Court  clerk's  oflBoe  by  the  18th  of 
March,  but  the  fees  therefor  were  not  paid.  As  an  excuse 
the  counsel  for  the  plaintiff  deposes  that  he  was  not  intention- 
ally guilty  of  laches,  but  delayed  filing  the  transcript  because 
he  believed  the  case  could  not  be  heard  before  next  October. 
He  states  that  he  is  now  ready  to  file  the  transcript  and  prays 
to  be  allowed  to  do  so. 

It  is  provided,  by  §  4,982,  that  the  appeal  shall  be  ^^  entered 
at  the  term  of  the  Circuit  Court  which  shall  be  held  within 
the  District  next  after  the  expiration  of  ten  days  from  the 
time  of  claiming  the  same."  A  term  of  the  Circuit  Court 
b^an  October  18th.  If  the  filing  of  the  petition  of  appeal 
was  the  entry  of  the  appeal,  then  the  appeal  was  entered  in 
time,  and  this  Court  has  jurisdiction  of  it.  Perhaps  the  cita- 
tion ought  to  have  been  made  returnable  at  the  term  com- 
mencing the  last  Monday  of  February,  but,  that  is  of  no  im- 
portance now.  The  defendants  permitted  that  term  to  pass 
and  waited  until  now  in  the  April  term  before  making  this 
motion. 

I  think  the  filing  of  the  petition  of  appeal  was  an  entry 
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of  the  appeal,  within  §  4,982.  It  is  still  the  April  term  and 
still  in  time  to  file  the  transcript  at  the  term  to  which  the 
citation  was  retnmable.  The  plaintifE  ought  to  be  allowed  to 
file  the  transcript  now  and  10  days  will  be  given  for  that 
purpose.  An  order  may  be  entered  granting  the  motion  to 
diamias  unless  that  shall  be  done. 


B.  F.  Traeyy  for  the  motion. 
A .  BlumensM^  opposed. 


Cablos  S.  Shxbican  akb  Benjaion  F.  Adams 

Tju  WnmeoB  MAmiFAcruBiNo  Cohpany  Am)  Ebekjbzsb  G. 

Lajibon.    In  Equttt. 

A  IkiU  in  «|«itj  filed  in  Um  SteU  Gomt  described  the  pkintiibM  "of  OMMm, 
In  the  Ooonij  of  Rutland,  in  the  State  of  YermoDt"  Ooe  of  the  defendaoti^ 
in  hie  peUtioo  for  the  remoTal  of  the  enaee  into  this  Courts  stated  that  he  wat 
a  eitiioi  of  llaasaehnsetts,  but  said  nothing  as  to  the  eitisenship  of  the 
pUintiflh.  Nothing  else  appeared  in  the  case  on  the  subject :  HM,  that  theie 
was  no  soffieient  sTerment  of  dtisenahip  to  giye  this  Conrt  jurisdietioa  isd 
that  the  soit  moat  be  remanded  to  the  SUte  Court 

(Before  Wheslbe,  J.,  Vermoot,  Jnne  Slst^  1881.) 

Whbblbb,  J.  This  cause  was  commenced  in  the  State 
Conrt  In  the  orators'  bill,  they  are  described  as  of  Castle- 
ton,  in  the  County  of  Eudand,  in  the  State  of  Vermont. 
The  cause  was  removed  into  this  Court  on  petition  of  the 
defendant  Lamsou,  in  which  he  avers  himself  to  be  a  citizen 
of  Massachusetts,  and  the  cause  to  be  one  which  can  be  fully 
determined  as  between  him  and  the  orators  without  the 
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presence  of  the  other  defendant,  but  nothing  as  to  the  citizen- 
ship  of  the  orators.  There  is  nothing  in  the  ease  on  that  sub- 
ject further  than  that  description  in  the  bill.  That  is  not  a 
sufScient  averment  of  citizenship  to  sustain  the  jurisdiction 
of  this  Coort,  as  has  been  held  from  the  earliest  times.  ( Aber- 
crombie  v.  Dupwis^  1  Cranch^  341 ;  Wood  v.  Wagnon^  2 
Crwnch^  9.)  The  orators  have  moved  to  remand  for  this  canse 
among  others.  On  this  ground  the  motion  is  granted  and  the 
eaase  is  remanded  to  the  State  Court. 


Aldace  F.  Walker^  for  the  plaintiffs. 
•Asm^  B.  Phelps^  for  the  defendant. 


John  G.  Bbown,  as  assionbb,  &o, 

vs. 

IhX  JeFFBBSON   OotJNTT  NATIONAL  BaNX.        In  EqUTFY. 

Tike  mere  existence  of  a  desire  on  the  part  of  a  debtor,  howeyer  etroDg  snob 
deaire,  that  a  particolar  creditor  may  socceed  by  sait>  jodgment,  ezecation 
tadleTy,  in  obtaining  a  preference  oyer  other  creditors,  so  tliat  sach  prefer- 
ence may  be  maintained  even  as  against  proceedings  in  bankruptcy,  which 
nay  be  subsequently  commenced,  is  not  safficient  to  establish  that  the  debtor 
procured  or  BoffSered  his  property  to  be  taken  on  legal  process,  with  intent 
to  {irefer  sach  creditor,  if  the  proceedings  of  the  creditor  were  the  usual 
proceedings  in  a  suit,  unaided  by  any  act  of  the  debtor,  either  by  facilitating 
^^  proceedings  as  to  time  or  method,  or  by  obstmcting  other  creditors  who 
^'therwise  wonld  obtain  priority. 

The  case  of  IVUion  ▼.  City  Bank,  (17  Wdttae^,  473,)  explained. 

The  effect  of  §  12  of  the  amendatory  bankruptcy  Act  of  June  22d,  1874,  (18  IT.  8. 
Sat  at  Large,  180,)  is  to  eliminate  the  word  "  suffer  "  from  §  89  of  the  bank- 
niptey  Act  of  March  2d,  1867,  (14  Id,,  536,)  and  from  §  6,021  of  the  Rerised 
Btatotes,  and  firom  §  6,128  cf  the  Revised  Statutes. 
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The  facta  in  this  case  held  to  make  ont  a  case  of  the  procoriiig,  by  a  debtor,  of 
the  taking  of  liis  property  on  ezecation. 

What  was  said  by  the  debtor  and  by  his  attorneys,  held  to  be  competent  eri- 

-   denoe  to  affect  the  creditor,  on  the  question  as  to  the  procuring  by  the  debtor. 

Facta  stated  showing  that  the  creditor  had  reasonable  canse  to  beliere  that  the 
debtor  was  insolyent 

The  creditor  held  chargeable  with  the  knowledge  of  what  his  attorney  aoqnired 
a  knowledge  of  while  his  employment  by  the  creditor  was  in  force,  although 
BQcb  knowledge  was  acquired  from  the  debtor  after  the  creditor's  snit  was 
brought,  and  whOe  the  attorney  was  acting  as  legal  adyiser  of  the  debtor, 
in  regard  to  his  peconiary  troubles,  the  debtor  knowing  that  such  legal  ad- 
yiser was  the  attorney  for  the  creditor  in  the  soit,  bat  the  creditor  not  know- 
ing till  after  the  leyy  that  his  attorney  was  acting  as  legal  adyiser  of  the 
debtor. 

The  effect  of  the  concert  of  action  between  the  attorney  and  the  debtor  wis  to 
intentionaUy  delay  the  institation  of  proceedings  in  bankruptcy  until  the 
judgment  could  be  obtained  and  the  leyy  made. 

The  declarations  of  the  debtor  and  of  the  attorney  held  to  be  competent  eri 
dence,  as  agunst  the  creditor,  to  show  their  intent,  such  declarations  bsiog 
made  while  the  intent  waa  being  effectuated. 

Other  questions  of  eyidence  conadered. 

(Before  Bijltohford,  J.,  Northern  District  of  New  York,  June  Slst,  1881.) 

Blatohfobd,  J.  The  District  Judge,  in  his  decision  in 
this  case,  says  that  ^^  this  is,  evidently,  a  case  where  the  bank- 
rupts, in  contemplation  of  insolvency,  desired  to  secure  their 
endorsers  and  the  defendant,  and,  through  the  advice  of  their 
attorneys,  concluded  to  do  it  by  means  of  judgments  and 
executions ; "  and  that  "  the  attorneys  employed  to  bring 
actions  and  obtain  judgments  were  the  bankrupts'  attorneys." 
The  mere  existence  of  a  desire  on  the  part  of  a  debtor,  how- 
ever strong  such  desire,  that  a  particular  creditor  may  succeed 
by  suit,  judgment,  execution  and  levy,  in  obtaining  a  prefer- 
ence over  other  creditors,  so  that  such  preference  may  be 
maintained  even  as  against  proceedings  in  bankruptcy  which 
may  be  subsequently  commenced,  is  not  sufficient  to  establish 
that  the  debtor  procured  or  suffered  his  property  to  be  tak^ 
on  legal  process,  with  intent  to  prefer  such  creditor,  if  the 
proceedings  of  the  creditor  were  the  usual  proceedings  in  a 
suit,  unaided  by  any  act  of  the  debtor,  either  by  facilitating 
the  proceedings  as  to  time  or  method,  or  by  obstructing  other 
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creditors  who  otherwise  would  obtain  priority.  This  doctrine 
was  firmlj  established  by  Wilson  v.  City  Bank,  (17  WaUaoej 
473,)  and  other  eases  which  succeeded  it.  The  absence  of  the 
inhibited  intent  on  the  part  of  the  debtor  leaves  the  creditor's 
levy  to  stand,  even  thongh  the  creditor  had  reasonable  cause 
to  believe,  when  the  property  was  taken,  that  the  debtor  was 
insolvent,  and  then  knew  that  a  preference  was  being  secured, 
as  against  other  creditors.  There  is  nothing  in  Wilson  v. 
City  Bankj  or  in  any  other  case,  which  sanctions  the  view, 
that  the  mere  existence  of  a  desire,  on  the  part  of  the  debtor, 
that  the  creditor  may  secure  and  maintain  the  preference, 
although  concurrent  with  the  not  interposing  any  hindrance 
to  the  suit  and  the  levy,  is  a  procuring  or  suffering  of  the 
levy,  with  the  forbidden  intent.  In  that  case,  the  debtors 
were  insolvent  when  the  suit  was  brought,  and  the  creditor 
then  had  reasonable  cause  to  believe  they  were  insolvent,  and 
knew  that  they  had  committed  an  act  of  bankruptcy.  The 
case  of  Wilson  v.  City  Bank  arose  under  the  Act  of  'March 
2d,  1867,  (14  U.  S.  Stat,  at  Large,  534,  636.)  The  39th  sec- 
tion used  the  words,  "  procure  or  suffer  his  property  to  be 
taken  on  legal  process,  with  intent  to  give  a  preference,"  &c. 
The  35th  section  nsed  the  words,  "  with  a  view  to  give  a  pre- 
ference to  any  creditor  *  *  *  procures  any  part  of  his 
property  to  be  *  *  *  seized  on  execution."  .  The  Court 
said,  that,  as  both  of  these  sections  had  the  common  purpose 
of  making  such  preferences  void,  and  both  of  them  made  the 
illegality  to  depend  on  the  intent  with  which  the  act  was  done 
by  the  bankrupt,  and  the  knowledge  had  by  the  other  party 
of  the  bankrupt's  insolvent  condition,  and,  as  both  of  them 
described  substantially  the  same  acts  of  payment,  transfer  or 
seizure  of  property  so  declared  void,  it  was  very  strongly  to 
be  inferred,  that  the  act  of  suffering  the  debtor's  property  to 
be  taken  on  legal  process,  in  §  39,  is  precisely  the  same  as 
procuring  it  to  be  attached  or  seized  on  execution,  in  §  35. 
The  Court  also  noted  the  fact,  that  the  word  "  procure  "  and 
the  word  '*  suffer  "  were  both  of  them  used  in  §  39.  In  the 
Bevised  Statutes,  §  5,021  contained  a  re-enactment  of  the 
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above  part  of  §  39  of  the  Act  of  1867,  using  the  words  "  pro- 
cures or  suffers."  By  §  12  of  the  Act  of  June  23d,  1874, 
(18  Z7.  8.  Stat  at  La^^ge^  180,)  said  §  39,  (and,  consequently, 
said  §  6,021,)  was  amended  by  striking  oat  the  words  "or 
suffer,"  so  as  to  read  '^  procure  his  property  to  be  taken  on 
legal  process,  with  intent  to  give  a  preference,"  &c.  In  the 
Bevised  Statutes,  §  5,128  contained  a  re-enactment  of  the 
above  part  of  §  35  of  the  Act  of  1867,  but  altered  the  word 
**  procures  "  to  the  words  "  procures  or  suffers."  The  amend- 
atory Act  of  June  22d,  1874:,  did  not  amend  §  35  of  the  Act 
of  1667,  as  to  the  above  language.  The  Eevised  Statutes 
were  enacted  June  22d,  1874.  Thus,  apparently,  on  one  and 
the  same  day.  Congress  altered  §  39  by  striking  out  ^^ suffer" 
and  altered  §  36  by  inserting  *'  suffer."  It  is  provided  by 
§  5,601  of  the  Bevised  Statutes,  that  the  enactment  of  the  re- 
vision is  not  to  affect  any  Act  of  Congress  passed  since  De- 
cember 1st,  1873,  and  that  all  Acts  passed  since  that  date  are 
to  hav%  full  effect  as  if  passed  after  the  enactment  of  the  said 
revision,  and  that,  '^  so  far  as  such  acts  vary  from,  or  conflict 
with,  any  provision  contained  in  said  revision,  they  are  to 
have  effect  as  subsequent  statutes,  and  as  repealing  any  po^ 
tion  of  the  revision  inconsistent  therewith."  In  view  of  this 
last  enactment,  and  of  the  construction  thus  given  by  the 
Supreme  Court  to  §  35  and  §  39,  and  in  consonanoe  with  the 
general  rules  for  the  construction  of  statutes,  and  the  special 
rules  applicable  to  the  construction  of  said  revision,  the  pro- 
visions of  the  amendatory  bankruptcy  Act  of  June  22d,  1»74, 
80  far  as  they,  in  amendment  of  §  39  of  the  Act  of  1867,  vaiy 
from  or  conflict  with  any  provision  contained  in  §  35  of  the 
Act  of  1867,  and  in  §  5,128  of  the  Eevised  Statnteft,  enacted 
June  22d,  1874,  must  be  held  to  have  effect  as  provisions 
enacted  subsequently  to  the  Bevised  Statutes,  and  asrepeaUng 
any  provision  of  §  35  of  the  Act  of  1867,  and  of  §  5,188  of 
the  Bevised  Statutes,  that  is  inconsistent  with  such  provisions 
of  snch  amendatory  bankruptcy  Act.  In  this  view,  the  word 
" suffer"  being  distinctly  and  aflSrmatively  eliminated,  by  §18 
of  said  amendatory  bankruptcy  Act,  from  §  39  of  the  Act  of 
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in  Wilson  v.  City  Bank  would  apply  to  the  transposed  en- 
actments, and  the  strong  inference  would  be,  that  the  act  of 
suffering  the  debtor's  property  to  be  attached  or  seized  on 
execution,  in  §  5,128,  as  representing  said  §  35,  is  precisely  the 
same  as  procuring  it  to  be  taken  on  legal  process,  in  said 
§  39,  as  so  amended.  So,  in  any  event,  practically,  the  word 
"  sufier  "  is  abolished  and  the  word  **  procure  "  alone  remains. 
Moreover,  the  history  of  the  legislation  and  of  the  judicial 
decisions  on  it  shows  that  the  word  "  procure  "  cannot  have 
attached  to  it  any  of  the  meaning  which  properly  attaches  to 
the  word  *'  suffer "  as  distinguished  from  the  word  "  pro- 
cure." In  WUson  v.  City  Bcmk^  it  was  said  by  the  Court, 
that  the  act  of  suffering  or  the  act  of  procuring,  which  are 
the  same,  must  be  accompanied  with  the  intent  specified  in 
the  statute ;  that,  in  both,  there  must  be  the  positive  purpose  of 
doing  an  act  forbidden  by  the  statute,  and  the  thing  described 
must  be  done  in  the  promotion  of  such  unlawful  purpose ; 
that  the  facts  of  that  case  did  not  show  any  positive  or  affirma- 
tive act  of  the  debtors  from  which  such  intent  might  be  in- 
ferred ;  that,  through  the  whole  of  the  legal  proceedings 
against  them,  they  remained  perfectly  passive ;  that  they 
owed  a  debt  which  they  were  unable  to  pay  when  it  became 
due ;  that  the  creditor  sued  them  and  recovered  judgment 
and  levied  execution  on  their  property ;  that  they  afforded 
him  no  facilities  to  do  this  and  they  interposed  no  hindrance; 
that  it  cannot  be  inferred  that  a  man  intends,  in  the  sense  of 
desiring,  promoting,  or  procuring  it,  a  result  of  other  persons, 
acts,  when  be  contribates  nothing  to  their  success  or  com- 
pletion, and  is  under  no  legal  or  moral  obligation  to  hinder 
or  prevent  them ;  that  all  the  other  modes  of  preferring 
creditors,  found  in  direct  context  in  the  statute,  are  of  a 
positive  and  affirmative  character,  and  are  evidences  of  an 
active  desire  or  wish  to  prefer  one  creditor  to  others ;  and  that 
a  passive  indifference  and  inaction,  where  no  action  is  re- 
quired by  positive  law  or  good  morals,  cannot  be  construed 
into  such  a  preference  as  the  law  forbids.  The  summary  by 
the  Court  of  its  conclusions  was :  '^  1.  That  something  more 
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than  passive  non-resistance  of  an  insolvent  debtor  to  regular 
judicial  proceedings,  in  which  a  judgment  and  levj  on  his 
property  are  obtained,  when  the  debt  is  due  and  he  is  without 
just  defence  to  the  action,  is  necessary  to  show  a  preference  of 
a  creditor,  or  a  purpose  to  defeat  or  delay  the  operation  of  the 
bankrupt  Act.  2.  That  the  fact  that  the  debtor,  under  such 
circumstances,  does  not  file  a  petition  in  bankruptcy,  is  not 
sufficient  evidence  of  such  preference,  or  of  intent  to  defeat 
the  operation  of  the  Act.  3.  That,  though  the  judgment 
creditor  in  such  case  may  know  the  insolvent  condition  of  the 
debtor,  hie  levy  and  seizure  are  not  void,  under  the  circum- 
stances, nor  any  violation  of  the  bankrupt  law.  4.  That  a 
lien  thus  obtained  by  him  will  not  be  displaced  by  subse- 
quent proceedings  in  bankruptcy  against  the  debtor,  though 
within  four  months  of  the  filing  of  the  petition." 

In  the  present  case  the  illegality  of  the  levy  is  sought  to 
be  maintAined  on  the  ground  of  a  distinction  between  the 
facts  in  this  case  and  those  in  Wilson  v.  City  Bank.  It  is 
contended  that,  in  this  case,  evidence  exists  of  a  wish  or  de- 
sign on  the  part  of  the  debtors  to  give  the  creditor  a  prefer- 
ence, or  oppose  or  delay  the  operation  of  the  bankruptcy 
statute ;  and  stress  is  laid  upon  these  remarks  of  the  Court  in 
WiUon  V.  OUy  Bank :  "  Undoubtedly,  very  slight  evidence 
of  an  affirmative  character  of  the  existence  of  a  desire  to  pre- 
fer one  creditor,  or  of  acts  done  with  a  view  to  secure  such 
preference,  might  be  sufficient  to  invalidate  the  whole  trans- 
action. Such  evidence  might  be  sufficient  to  leave  the 
matter  to  a  jury,  or  to  support  a  decree,  because  the  known 
existence  of  a  motive  to  prefer  or  to  defraud  the  bankrupt 
Act  would  color  acts  or  decisions  otherwise  of  no  significance. 
These  cases  must  rest  on  their  own  circumstances.  But  the 
case  before  us  is  destitute  of  any  evidence  of  the  existence  of 
SQch  a  motive  unless  it  is  to  be  imputed  as  a  conclusion  of 
law  from  facts  which  we  do  not  think  raise  such  an  implica- 
tion." In  that  case,  the  debtors  were  insolvent  when  the 
fioit  was  brought,  the  creditor  had  then  reasonable  cause  to 
believe  it,  and  knew  that  the  debtors  had  committed  an  act  of 
Vol.  XIX.— 21 
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bankruptcy,  and  that  they  had  no  property  but  the  stock  of 
goods  which  the  creditor  afterward  levied  on.  The  debtors 
gave  no  notice  to  any  of  their  creditors  that  the  suit  had  been 
brought,  and,  having  no  defence  to  it,  did  not  defend  it  or  go- 
into  involuntary  bankruptcy,  nor  otherwise  make  any  effort 
to  prevent  the  judgment  or  the  levy. 

In  order  to  see  whether  there  is  any  legal  distinction  be- 
tween the  facts  in  that  case  and  those  in  the  present  case,  it 
is  important  to  see  under  what  circumstances,  in  cases  since 

WUsan  V.  City  BanJc^  the  Supreme  Court  has  held  cases  of 
executions  on  judgments  to  be  valid  or  invalid  preferences. 

In  Little  v.  Alexander^  (21  Wallace^  500,)  the  bankrupt 
gave  a  note  to  his  son  for  an  old  debt  and  interest  and  for  a 
new  sum  then  first  loaned,  the  debtor  being  known  to  be  in- 
solvent, under  such  circumstances  that,  under  a  recent  statute, 
the  creditor  could  obtain  judgment  on  the  note  at  an  earlier 
time  than  he  could  have  obtained  a  judgment  for  the  old 
debt  without  the  note.  It  was  held  that  the  purpose  of  the 
transaction  was  to  give  the  son  a  judgment  before  other 
creditors  on  old  debts.  It  was  contended  that  because  the 
debtor  had  no  defence  and  made  none  the  case  was  within 

Wilson  V.  City  Bank.  But  the  Court  said :  "  No  careful 
reader  of  that  case  can  fail  to  see  that  if  the  debtor  there  had 
done  anything  before  suit  which  would  have  secured  the  bank 
a  judgment  with  priority  of  lien,  with  intent  to  do  so,  the 
judgment  of  this  Court  would  have  been  different  from  what 
it  was."  This  implies  that  .an  overt  act  in  aid  of  the  judg- 
ment is  necessary,  and  that  the  existence  of  a  wish,  unaccom- 
panied by  any  such  overt  act,  is  not  equivalent  to  the  statu- 
tory intent. 

In  National  Bank  v.  Wa/rren^  (6  Otto^  539,)  it  was  con- 
tended for  the   creditor  that  the    case  was   identical  with 

Wihon  V.  City  Bank^  while  the  assignees  in  bankruptcy  con- 
tended the  contrary.  The  Court  said :  "  This  action  goes  upon 
the  theory  that  the  mere  non-resistance  of  a  debtor  to  judicial 
proceedings  against  him,  when  the  debt  is  due,  and  there  is 
no  valid  defence  to  it,  is  the  suffering  and  giving  a  prefer- 
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ence  under  the  bankrupt  Act.  This  theory  is  expresdy  repu- 
diated in  the  case  of  WiUon  v.  City  Bank,  (17  WcUl.j  473.) 
It  is  also  held  in  that  case,  that  the  facts,  that  the  debtor  does 
not  himself  lUe  the  petition  in  bankruptcy  under  such  circum- 
stances,  and  that  the  creditor  was  aware  of  the  insolvency  of 
the  debtor,  do  not  avoid  the  judgment  and  execution.  In 
the  present  case,  there  is  not  proven  a  single  fact  or  circum- 
stance tending  to  show  a  concurrence  or  aid  on  the  part  of 
the  debtors  in  obtaining  the  judgment  or  securing  the  pay- 
ment of  the  debt."  The  meaning  of  this  is,  that  there  must 
be  acts  in  concurrence  or  in  aid,  acts  which  promote  or  secure 
the  judgment  or  the  levy  to  a  tangible  degree  or  extent  which 
woidd  not  have  existed  but  for  such  act,  and  that  it  is  not 
enough  to  show  merely  a  mental  state  of  acquiescence,  or  sat- 
isfaction, or  approval,  in  view  of  the  prospect  that  the  judg- 
ment and  the  levy  will  result  in  a  preference.  There  must 
be  enough  to  warrant  the  Court  in  saying  that  the  debtor  did 
something  toward  procuring  the  preference,  and  did  it  with 
mtent  that  there  should  be  the  preference.  {London  v.  Mrst 
Nat.  Bank,  15  Nat  Bk(yy.  Reg.,  476,  483 ;  WiU  v.  Hereth,  6 
Bis^eU,  474;  In  re  JRunzi,  3  Fed.  Rep.,  790;  Darling  v. 
TmMend,  5  Id.,  176.) 

Five  judgments  in  favor  of  the  Jefferson  County  If  ational 
Bank,  amounting  to  $7,968  06,  were  recovered  against  the 
debtors  on  the  6th  of  April,  1877,  and  executions  were  issued 
and  levied  on  the  debtors'  property  on  that  day.  Afterwards, 
OD  the  same  day,  a  petition  in  involuntary  bankruptcy  was  filed 
against  the  debtors.  The  judgments  were  recovered  in  suits 
regularly  commenced  and  prosecuted,  as  adversary  suits,  by 
Bominons  and  complaint,  and  the  proceedings  were,  as  to  man- 
ner and  time,  all  in  accordance  with  the  usual  practice  under 
the  laws  of  New  York.  The  summonses  and  complaints  were 
served  by  the  sheriff  March  16th,  1881,  and  the  full  time  for 
the  defendants  to  answer  expired  before  the  judgments 
were  entered.  The  suits  were  brought  on  commercial  paper 
drawn,  made  or  endorsed  by  the  bankrupts.  It  is  conceded 
that  the  debtors  were  insolvent  when  the  suits  were  com- 
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menced.  The  bill  allqres  that  the  sails  were  commenced  with 
the  ^  assent,  connivance  and  procnrement "  of  the  debtors, 
and  that  the  debtors  ^  did  procure  and  soffer  "  their  property 
to  be  seized  on  the  executions,  with  intent  to  give  a  prefer- 
ence to  the  bank,  a  creditor  of  them,  and  who  had  reasonable 
canse  to  believe  them  to  be  insolvent,  and  knew  that  a  frand 
on  the  bankmptcv  Act  was  intended.  Under  an  order  made 
by  the  District  Court  in  bankruptcy,  the  property  levied  on 
was  sold,  and  the  net  proceeds,  $9,351  50,  were  deposited 
subject  to  the  order  of  said  Court.  The  District  Court  made 
a  decree  in  this  suit,  decreeing  the  judgments  and  executionfl 
to  be  void  as  against  the  plaintiff,  and  that  the  $9,351  50  be- 
longs to  the  plaintiff,  and  awarding  to  him  his  costs  of  this 
suit. 

It  is  contended,  for  the  plaintiff,  that  the  bankrupts  pro- 
cured their  property  to  be  seized  on  the  executions^  and  that 
they  were  not  passive,  but  positive  and  active  in  their  efforts 
to  procure  and  secure  the  preferences.  Henry  V.  Cadwell, 
one  of  the  debtors,  testifies,  that  he  understood  they  could  be 
put  into  bankruptcy  40  days  after  their  paper  had  gone  to 
protest,  and  that  he  desired  the  judgments  to  mature  before 
a  petition  in  bankruptcy  should  be  filed  against  them.  The 
question  is,  whether  the  debtors  acted  on  such  desire,  and 
whether  they  did  or  said  anything  which  efficiently  contrib- 
uted to  the  postponement  of  the  filing  of  the  petition  in  bank- 
ruptcy until  after  the  judgments  had  ripened  into  executions. 
This  could  be  done  as  well  by  delaying  the  bankruptcy  pro- 
ceedings until  after  the  judgments  had  matured  in  the  regular 
course,  as  by  speeding  the  entry  of  the  judgments  before  their 
regular  time.  The  debtors  contemplated  making  a  volnntaiy 
assignment  of  all  their  property  for  the  benefit  of  their  cred- 
itors, and  n.  V.  Cadwell  testifies  that  they  intended  to  let  the 
judgments  mature,  so  that  executions  on  them  should  be 
issued  before  snch  assignment  should  be  executed.  The  other 
two  debtors  testify  to  the  same  efiect.  The  voluntary  assign- 
ment was  made  on  the  6th  of  April,  1877,  and  was  recorded 
in  the  county  clerk's  office  one  hour  and  three-quarters  after 
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the  execntioDB  were  levied,  and  one  hour  and  a  quarter  after 
the  petition  in  bankruptcy  was  filed.  The  judgments  were 
entered  at  8  o'clock  a.  m.,  the  executions  were  levied  at  8^ 
o'clock  A.  M.,  the  petition  in  bankruptcy  was  filed  at  9  o'clock 
A.  iL,  and  the  voluntary  assignment  was  recorded  at  lOjt  o'clock 
A.  M.  The  attorneys  for  the  bank  in  the  suits  were  McCartin 
&  Williams.  McCartin  &  Williams  had  been  attorneys  for 
the  debtors  for  some  years,  and  were  consulted  by  them  about 
their  financial  affairs  and  embarrassments  after  the  suits  were 
brought,  and  as  to  what  was  best  to  be  done.  McCartin  & 
Williams  also  drew  the  voluntary  assignment.  There  is  no 
evidence  that  any  suggestion  to  the  bank  that  it  ought  to  sue 
came  from  the  debtors  or  from  McCartin  &  Williams.  Noth- 
ing appears  to  have  been  done  by  McCartin  &  Williams,  or 
by  the  debtors,  to  facilitate  or  speed  the  suits,  or  the  entry  of 
the  judgments.  Failing  sooner  to  make  a  voluntary  assign- 
ment was  no  facflitation  of  the  judgments,  as  respected  any 
rights  of  the  assignee  in  bankruptcy,  nor  would  it  have  been, 
even  if  the  voluntary  assignment  had  preceded  the  petition 
in  bankruptcy.  As  it  was,  the  petition  in  bankruptcy  pre- 
ceded the  voluntary  assignment.  Failing  to  file  a  voluntary 
petition  in  bankruptcy  was,  legally,  no  facilitation  of  the  judg- 
ments, and,  notwithstanding  the  wish  on  the  part  of  the  debt- 
ore  that  the  judgments  should  precede  an  involuntary  petition 
in  bankruptcy,  the  question  still  remains,  whether  there  were 
any  things  said  or  done  by  the  debtors,  or  by  McCartin  & 
Williams,  influencing  the  action  or  non-action  of  the  creditors 
who  ultimately  filed  the  petition  in  bankruptcy,  which  hin- 
dered the  filing  of  such  petition  until  after  the  judgments 
were  recovered. 

The  plaintiff,  Mr.  John  G.  Brown,  whose  firm  was,  at  the 
time,  a  creditor  of  the  debtors,  and  Mr.  Daniel  N.  Crouse, 
whose  firm,  also,  was,  at  the  time,  a  creditor  of  the  debtors, 
had  an  interview  with  Henry  V.  Cadwell,  on  the  22d  of  March, 
1877,  at  the  store  of  the  debtors,  and  asked  him  for  a  state- 
ment of  the  affairs  of  the  debtors.  He  declined  to  make  one 
except  in  the  presence  of  his  attorneys,  McCartin  &  Williams. 
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Afterwardfi,  in  the  presence  of  MeCartin  &  Williams,  he  de- 
clined to  make  any  statement  except  as  to  liabilities.  Tbe 
same  persons,  Mr.  Brown  and  Mr.  Grouse,  with  their  attorney, 
had  an  interview  with  Henry  V.  Cadwell  on  the  30th  of  March, 
1 877,  at  the  store  of  the  debtors.  One  of  them  asked  him  if 
he  had  been  sued,  and  he  named  three  suits,  saying  that  he 
had  been  sued  for  a  small  amount,  but  not  naming  the  suits 
by  the  bank.  He  also  declined  to  answer  except  in  the  pres- 
ence of  MeCartin  &  Williams,  as  to  whether  he  had  paid  a 
certain  note  of  $600  since  he  had  stopped  payment.  After- 
wardsy  in  the  presence  of  one  of  said  attorneys,  and  on  his 
advice  to  that  effect,  H.  V.  Cadwell  declined  to  answer  as  to 
that  matter.  On  the  part  of  the  plaintiff  it  is  testified,  that, 
in  reply  to  an  inquiry  made  of  H,  V.  Cadwell  in  the  said  in- 
terview of  March  30th,  as  to  whether  the  firm  had  been  sued 
by  any  one  but  the  three  named,  he  said  that  they  had  not  been 
sued  by  any  one  else ;  that,  in  an  interview  on  March  30thf 
between  Mr.  Crouse  and  Mr.  Brown  and  said  attorneys,  one 
of  said  attorneys  said  to  Mr.  Crouse  that  they  should  allow  do 
judgments,  of  any  amount,  to  be  taken  against  the  debtors; 
that  one  of  said  attorneys,  when  asked  by  Mr.  Crouse,  at  said 
interview,  whether  anyone  had  sued  the  debtors,  inquired  "if 
we  wanted  to  put  them  into  bankruptcy ; ''  that  the  reply  was, 
"  I  told  him  I  did ;  if  we  could  get  any  points,  we  wished  to 
file  a  petition  ;  ^'  that  Mr.  Crouse,  at  said  interview,  asked  one 
or  both  of  said  attorneys  if  the  debtors  had  been  sued  by  other 
parties,  "  and  they  denied  knowing  anything  about  it ; "  and 
that  H.  v.  Cadwell  said  to  Mr.  Crouse  that  he  declined  to 
answer  any  questions  except  in  presence  of  MeCartin  &  Wil- 
liams. H.  V.  Cadwell  testifies,  that  MeCartin  &  Williams 
were  his  attorneys  when  Mr.  Brown  and  Mr.  Crouse  came  to 
see  him  ;  that  he  told  them  that  his  attorneys  advised  him  not 
to  talk  with  them  about  his  matters ;  and  that  he  advised  and 
consulted  with  MeCartin  &  Williams  about  the  affairs  of  tbe 
debtors  during  the  time  between  the  two  visits  of  Mr.  Brown 
and  Mr.  Crouse.  He  does  not  deny  being  asked  by  Mr.  Cronse 
if  he  had  been  sued,  and  admits  that  he  told  Mr.  Cronse  that 
he  had  been  sued  by  so  and  so,  but  be  denies  that  he  said 
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*'  only "  by  80  and  so.  He  admits  that  at  the  first  visit 
he  refused  to  give  Mr.  Brown  any  information  whatever, 
and  did  not  give  Mr.  Crouse  any  more  than  he  could  help ; 
that  his  said  attorneys  had  told  him  that  the  least  he  answered 
the  better  it  would  be  for  him  ;  and  that  he  did  not  tell  Mr. 
Crouse  or  Mr.  Brown  that  the  bank  had  sued  them.  He  says, 
"  I  kept  that  to  myself." 

Mr.  Brown  testifies,  that  he  and  Mr.  Grouse,  both  of 
whom  resided  at  Utiea,  went  from  there  to  Watertown,  on 
the  30th  of  March,  for  the  purpose  of  getting  information  to 
pat  the  debtors  into  bankruptcy ;  that  while  at  Watertown  at 
that  time  they  got  such  information ;  and  that  they  pro- 
ceeded to  put  them  into  bankruptcy.  The  petition  in  bank- 
ruptcy is  brought  by  seven  copartnership  firms,  comprising  a 
firm  of  which  Mr.  Crouse  was  a  member,  and  a  firm  of  which 
Mr.  Brown  was  a  member.  The  debt  to  Mr.  Grouse's  firm  is 
set  forth  as  one  note  maturing  March  30th,  and  one  maturing 
April  29th.  The  debt  to  Mr.  Brown's  firm  is  set  forth  as  one 
note  maturing  March  18th,  one  April  11th,  one  April  15th, 
tnd  one  May  7th,  and  an  open  account  for  goods  sold.  The 
acts  of  bankruptcy  alleged  in  the  petition  are,  the  preferen- 
tial payment  by  the  debtors  on  the  22d  of  March,  to  one 
Normander,  of  about  $600,  he  being  liable  as  endorser  on  a 
note  of  theirs,  and  the  fraudulent  stoppage  of  payment  by 
the  debtors  on  the  22d  of  March.  It  is  alleged  in  the  peti- 
tion, that  the  debtors  "  decline  to  give  your  petitioners  any 
statement  of  their  afiairs,  or  how  they  stand,  or  w))at  they 
can  pay,  but  refer  your  petitioners  to  their  lawyers,  Messrs. 
KcCartin  &  Williams,  who  also  decline  to  give  your  peti- 
tioners any  statement  of  said  alleged  bankrupts'  affairs;" 
and  that  the  debtors  ^^  are  trying  in  some  way  to  make  away 
with  their  property,  either  to  secure  their  confidential  debts, 
or  in  some  other  manner  to  defraud  their  creditors,"  The 
petition  was  verified  by  Mr.  Grouse  and  Mr.  Brown  and  two 
other  creditors  on  the  4th  of  April,  and  by  a  fifth  creditor  on 
the  5th  of  April.  No  defence  appears  to  have  been  made  to 
the  petition,  as  the  adjudication  was  made  on  the  return  day 
of  the  order  to  show  cause. 


828  NORTHERN  DISTRICT  OP  NEW  YORK, 

Brown  v.  The  Jefferson  Coonty  National  Bank.  • 

*■  — I 

These  facts  make  out  a  case  of  the  procuring,  by  the 
debtors,  of  the  taking  of  the  property  on  execution.    The 
creditors  obtained,  on  the  30th  of  March,  the  necessary  in- 
formation to  put  the  debtors  into  bankruptcy.    They  inquired 
of  H.  V.  Cadwell  about  a  payment  by  the  debtors  of  a  note 
of  theirs  for  $600,  and  were  met  by  his  refusal  to  answer, 
such  refusal  being  distinctly  advised  by  McCartin  &  Williams. 
Presumably,  this  was  with  a  view  to  a  petition  in  bankruptcy, 
as  such  a  payment  of  $600  is  alleged  as  an  act  of  bankruptcy, 
in  the  petition.     The  creditors  were  also  misled  by  what 
amounted   substantially  to  a  declaration  by  H.  Y.  Cadwell 
and  by  McCartin  &  Williams,  that  the  bank  had  not  brought 
the  suits  in  question,  and  by  the  declaration  of  McCartin 
&  Williams,  that  they,  acting  for  the  debtors  and  in  their 
interest,  and  with  fairness  towards  the  inquiring  creditors, 
would  allow  no  judgments  of  any  amount  to  be  taken  against 
the  debtors.     McCartin  &  Williams  were  distinctly  informed 
on  behalf  of  Mr.  Brown  and  Mr.  Crouse,  that  they  desired 
the  information  they  were  seeking  with  a  view  to  action  in 
reference  to  putting  the  debtors  into  bankruptcy.     H.  V.  Cad- 
well,  acting  and  speaking  for  the  debtors,  misled  Mr.  Brown 
and  Mr  Crouse,  by  what  he  said  on  the  question  of  the  suits 
by  the  bank,  and  did  so  intentionally,  to  secure  the  consam- 
mation  of  his  desire  that  the  judgment  should  precede  a  peti- 
tion in  bankruptcy.    McCartin  &  Williams,  occupying  the 
double  position  of  attorneys  for  the  debtors  and  attorneys  for 
the  bank,  and  holding  themselves  out  to  Mr.  Crouse  and  Mr. 
Brown  solely  as  attorneys  for  the  debtors,  and  not  making 
known  their  position  as  attorneys  who  had  brought  the  saits 
for  the  bank,  allowed  H.  Y.  Cadwell  to  say,  and  themselves 
said,  to  Mr.  Crouse  and  Mr.  Brown,  what  ainounted  in  sab- 
stance,  if  it  did  not  in  words,  to  an  affirmative  statement,  that 
the  suits  which  they  had  brought  for  the  bank  had  not  been 
brought.     This  amounted  to  affirmative  action  and  procuring 
by  the  debtors,  and  by  McCartin  &  Williams  acting  for  them 
and  on  their  behalf,  and  also  on  behalf  of  the  bank.    The 
purpose  was,  and  the  effect  was,  to  delay  the  execution  of  the 
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aonoanced  intention  to  put  the  debtors  into  bankruptcy  until 
the  judgment  should  have  matured.     It  must  be  presumed, 
under  the  circumstances,  unless  the  contrary  is  shown,  that  if 
Mr.  Brown  or  Mr.  Grouse  had  been  informed  on  March  30th 
of  the  suits  by  the  bank,  the  petition  in  bankruptcy  would 
haye  been  filed  during  the  six  days  which  elapsed  between 
March  30th  and  April  6th.     As  it  was,  it  was  filed  only  half 
an  hour  after  the  leyy.     Mr.  Brown  testifies,  that  they  got 
the  information  on  March  30th  on  which  the  petition  was 
filed.    Mr.  Brown  testifies,  that  the  debts  proved  against 
the  bankrupts  amount  to  $24,206  22.    The  creditors'  petition 
shows  that  the  debts  set  forth  in  it,  to  the  seven  creditors  who 
bring  it,  amount  to  $8,152  19 ;  that  all  of  these  debts  were 
contracted  before  March  30th,  except  one  to  Nill  &  Jess,  for 
$4,113,  which  was  contracted  March  31st ;  and  that  Kill  & 
Jess  were  creditors  to  the  amount  of  $983  47,  in  addition  to 
the  $4,113,  for  debts  contracted  before  March  30th.     There- 
fore, not  only  were  the  debts  set  forth  in  the  petition  more 
than  one-third  of  the  $24,206  22,  but  such  debts,  less  the 
$1,113,  were  more  than  one-third  of  the  $24,206  22,  less  the 
$4,113 ;  and  the  petitioning  creditors  were  the  same  in  num- 
ber, excluding  the  $4,113.     So  that  the  petition  would  have 
been  effective  on  the  3l8t  of  March,  excluding  the  $4,113. 
The  proof  shows  that  all  that  McCartin  &  Williams  said  to 
Mr.  Crouse  or  Mr.  Brown,  in  regard  to  the  afiairs  of  the 
debtors,  was  said  as  representing  the  debtors  and  was  author- 
ized by  them.     Therefore,  the  debtors  are  bound  not  only  by 
what  H.  V.  Cad  well  said,  but  by  what  McCartin  &  VVilliams 
said.    What  was  so  said  is  competent  evidence  to  affect  the 
bank  on  the  question  as  to  the  procuring  by  the  debtors.    On 
that  question,  the  intent  of  the  debtors,  in  connection  with 
the  fact  as  to  what  they  said  or  did,  themselves  or  by  their 
authorized  agents,  as  an  element  in  procuring  their  property 
to  be  seized,  is  the  vital  question,  and  the  proof  must  neces- 
sarily be  as  to  what  the  debtors  said  and  did  showing  intent 
and  having  the  effect  to  bring  about  such  procuring,  aside 
from  the  other  things  made  essential  by  the  statute.    Such 
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proof  is  independent  proof  of  the  BtatuB  and  action  of  the 
debtor,  aside  from  proof  as  to  the  status  of  the  creditor  in 
respect  to  reasonable  cause  to  believe  insolvency  and  knowl- 
edge that  the  transaction  was  intended  to  be  and  would  be 
preferential.  It  must  be  held,  that  the  necessary  proof  has 
been  made  as  to  the  intent  and  procurement  by  the  debtors 
and  by  competent  evidence. 

In  regard  to  the  status  of  the  bank,  Mr.  Camp,  the  presi- 
dent of  the  bank,  in  his  testimony,  says,  that  he  did  not  know, 
before  he  sued  the  Cadwells,  that  McCartin  &  Williams  were 
their  attorneys ;  that  McCartin  &  Williams  had  previously 
had  one  suit  for  the  bank,  it  having  no  regular  attorney ;  that 
he  brought  the  suits  mainly  on  his  own  judgment  of  what 
was  best,  without  any  suggestions  from  any  one  as  to  suing, 
and  took  the  notes  sued  to  McCartin  &  Williams ;  that  he 
sued  them  because  they  failed  to  pay  the  paper  as  it  became 
due,  but  he  had  no  reason  to  suppose  they  were  not  just  as 
able  to  pay  as  ever  before ;  that  the  suits  comprised  their 
entire  liabilities  to  the  bank,  and  the  bank  had  never  sued 
them  in  that  way  before ;  that  they  had  been  sued  before  by 
the  bank  on  notes  and  had  taken  up  the  notes,  when  sued ; 
that,  when  he  now  sued,  his  confidence  in  their  financial  ability 
was  less  than  before,  because  they  had  declined  to  pay  paper 
which  they  had  promised  to  pay,  and  had  failed  to  meet  their 
obligations  as  they  matured  in  the  bank,  and  their  obligations 
in  the  bank  were  increasing :  and  that,  during  the  winter  of 
1877,  H.  V.  Cadwell  told  him  that  the  firm  was  good  for 
$5,000  over  and  above  all  its  indebtedness,  and  he  believed 
him.  The  suits  were  commenced  March  16th.  The  earliest 
indebtedness  sued  on  in  them  became  due  as  early  as  Feb- 
ruary 11th  ;  $2,682  81  of  it  fell  due  in  February ;  $4,833  of 
it  fell  due  in  March,  $3,000  on  the  15th  of  March.  Under 
the  statute  the  question  is  as  to  the  insolvency  of  the  Cad- 
wells when  the  property  was  taken  on  the  executions,  and  as 
to  what  the  bank  had  at  that  time  reasonable  cause  to  believe 
and  what  it  then  knew ;  not  as  to  insolvency  at  an  earlier 
time,  or  reasonable  cause  to   believe,  or  knowledge,  at  an 
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earlier  time.  The  debtors  stopped  payment  before  the  1st  of 
ApriL  The  day  the  bank  sued  them,  or  the  day  before  that, 
Mr.  Camp  informed  H.  Y.  Cadwell  that  the  bank  was  going 
to  sne  them.  There  can  be  no  doubt  that  the  debtors  were 
insolvent  on  the  6th  of  April,  at  8 J  o'clock,  a.  m.,  when  the 
executions  were  levied.  The  total  assets  have  turned  out  to  be 
$2,296.  Prior  to  the  16th  of  March,  the  debtors  had  failed, 
from  want  of  means,  to  pay  their  business  debts,  as  they  ma- 
tured, in  the  usaal  course  of  business.  They  were  insolvent  on 
the  16th  of  March.  About  the  middle  of  February,  B.  V. 
CadweU  commenced  conversing  with  Mr.  Oamp  about  their 
afcirs.  The  bank  was  a  creditor  of  theirs.  H.  V.  Oadwell 
tells  the  story  thus :  ^'  I  wanted  more  money.  I  went  into 
the  bank  one  day.  It  was  like  this.  I  sent  my  deposit  up  by 
one  of  my  help  at  the  store.  ^  Mr.  Woolworth,  the  cashier, 
was  busy,  and  he  left  it.  Pretty  soon,  Mr.  Camp  sent  word 
he  wanted  to  see  me,  and  I  went  up  there.  Mr.  Camp  threw 
out  $1,100  in  paper  I  wanted  discounted.  I  called  him  one 
side,  and  found  in  bank  $1,500  in  past  due  paper  in  addition 
to  the  $1,100  I  had  to  place  to  credit,  and  which  he  had 
thrown  out.  I  told  him  I  could  not  get  along  without  having 
that  $1,100  discounted.  He  then  wanted  me  to  take  up  some 
of  the  past  due  paper.  I  promised  to  give  him  a  bond  of  in- 
demnity. Had  no  security  but  my  own  endorsement.  1  then 
went  home  and  looked  my  matters  over.  I  thought  the  firm 
was  worth  $10,000,  but  when  I  came  to  look  matters  over,  I 
found  I  was  not  worth  as  much  as  I  thought.  After  a  time, 
at  the  same  interview,  they  (the  bank)  put  the  $1,100  to  my 
credit.  He  wanted  a  statement.  I  did  not  make  a  statement, 
but  considered  myself  worth  $5,000.  After  the  conversation, 
the  past  due  paper  continued  to  accumulate,  and  I  promised 
him  if  he  would  give  me  an  additional  discount  of  about 
$3,000, 1  would  take  up  the  past  due  paper  and  the  $3,000 
when  it  became  due.  T  did  take  up  the  past  due  paper,  but 
did  not  take  up  the  $3,000.  He  allowed  me  to  waive  protest 
on  tlie  note,  at  my  request.  He  would  not  renew  it,  and  it 
lay  past  due."    Then  the  suits  were  brought.    The  $3,000 
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referred  to  is  andoubtedlj  that  wbich  fell  due  March  IStfa, 
four  note|  of  $750  each.  They  were  made  February  12th, 
by  the  debtors,  payable  one  month  after  date,  and  were  en- 
dorsed by  f oar  several  persons.  This  shows  what  Mr.  Camp 
knew  on  the  12th  of  February.  He  does  not  contradict  it 
It  shows  that  he  and,  therefore,  the  bank  had-  abundantly 
reasonable  cause  to  beheve,  on  the  6th  of  April,  that  the 
Cadwells  were  insolvent. 

H.  V.  Cadwell  testifies  as  follows :  "  McCartin  &  Wil- 
liams had  been  our  attorneys  for  some  years,  that  is,  for  the 
firm.  They  had  charge  of  our  collections  in  all  matters  of  any 
importance.  They  were  our  attorneys  daring  our  financial 
embarrassment  during  the  spring  of  1877.  We  advised  and 
consulted  with  them  in  relation  to  our  affairs  during  the  whale 
time  of  our  financial  troubles.  We  counselled  with  them 
about  our  affairs  before  we  were  sued  by  the  bank.  We 
talked  and  conferred  with  them  about  our  embarrassment  be- 
fore that  time.  We  advised  with  them  as  to  what  was  best 
to  be  done.  About  that  time  I  talked  with  Mr.  Williams  in 
regard  to  bankruptcy,  but  whether  it  was  before  or  after  we 
were  sued  by  the  bank  I  would  not  state.  One  or  both  of 
the  firm  of  McCartin  &  WiUiams  advised  bankruptcy." 
Whether  this  conversation  about  bankruptcy  was  before  or 
after  March  16th,  it  was,  necessarily,  before  April  6th.  If 
McCartin  &  Williams  believed  that  the  Cadwells  were  sub- 
jects for  bankruptcy,  they  knew  they  were  insolvent  and  that 
a  seizure  of  their  goods  on  judgments  by  the  bank  would  be 
preferential  and  a  fraud  on  the  statute.  H.  V.  Cadwell  tes- 
tifies that  during  the  time  between  the  bringing  of  the  bank's 
suits  and  the  6th  of  April,  McCartin  &  Williams  were  in  con- 
sultation with  him  about  his  matters,  and  advised  with  him, 
and  in  the  main  he  followed  their  advice,  and  does  not  re- 
member that  he  took  counsel  anywhere  else.  He  also  testi- 
fies that  after  the  bank's  suits  were  brought  he  told  McCartin 
&  Williams  that  the  debtors  intended  to  let  the  judgments 
mature  before  the  assignment  should  be  made,  so  that  a  lien 
should  first  be  got  by  execution,  and  that  he  so  arranged  it 
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with  McCartin  <fe  Williams.  They  appeared  as  attorneys  for 
the  Cadwells  on  the  return  day  of  the  order  to  show  cause  on 
the  bankruptcy  petition.  All  the  evidence  goes  to  show  that 
McCartin  &  Williams,  as  representing  the  bank,  were  acting 
in  concert  with  the  debtors,  to  secure  the  preference  for  the 
bank,  and  that,  with  the  knowledge  and  assent  of  McCartin  & 
Williams,  the  debtors,  knowing  that  McCartin  &  Williams 
were  attorneys  for  the  bank,  and  were  seeking  such  prefer- 
ence for  the  bank,  acted  wholly  under  the  advice  of  McCartin 
&  Williams,  and  took  such  course  as  would  secure  such 
preference,  by  abstaining  from  making  an  assignment,  and  by 
concealing  from  Mr.  Crouse  and  Mr.  Brown  knowledge  of 
the  suits  by  the  bank,  and  by  refusing  information,  when 
asked  by  them,  on  material  matters,  and  by  misleading  them 
as  to  the  bank's  suits,  and  by  thereby  inducing  them  not  to 
hasten  the  bankruptcy  proceedings  which  they  had  an- 
nounced they  intended  to  institute.  Discussion  of  the  law  as 
to  how  far  the  bank  is  bound  by  the  knowledge  of  McCartin 
&  Williams  is  rendered  unnecessary  by  the  recent  decision  in 
Rogers  v.  Palmer^  (12  Oito^  263.)  In  that  case  an  attorney 
procured  a  judgment  by  default  in  favor  of  a  client  against  a 
person  of  whose  insolvency  and  intent  to  commit  a  fraud  on 
the  bankruptcy  law  he  had  knowledge,  and  it  was  held  that 
that  knowledge  was  imputable  to  the  client.  The  rule  laid 
down  in  that  case  is,  that  where  a  creditor  employs  an  attorney 
to  collect  a  note  the  attorney  becomes  his  agent,  and  the  acts 
of  the  attorney  and  his  knowledge  obtained  in  the  course  of 
the  employment  become  the  acts  and  the  knowledge  of  the 
principal ;  and  that,  where  the  attorney  and  the  debtor  are 
aware  of  the  insolvent  condition  of  the  latter,  and  are  co- 
operating to  have  his  property  seized  on  Caxecution  before  the 
bankraptcy  law  can  be  enforced,  and  with  intent  to  defeat  its 
operation  on  the  debtor's  property,  there  is  a  fraud  on  the 
bankrupt  law  where  the  debtor  contributes  actively  to  that 
end.  The  evidence  in  this  case  shows  such  knowledge  and 
co-operation  by  H.  V.  Oadwell  and  McCartin  &  Williams, 
with  such  intent,  and  an  active  contribution  to  the  preferen- 
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tial  end  by  the  debtor  and  the  attorneys.  To  say  that  the 
knowledge  which  came  to  McCartin  &  WillianiB  came  to 
them  because  they  were  attorneys  for  the  debtors  on  a  prior 
employment,  does  not  help  the  case.  They  were  none  the 
less  acting  for  the  bank,  and  the  facility  they  had,  throagh 
their  employment  for  the  debtors,  to  do  just  what  was  done 
in  this  case  to  secure  the  preference,  is  no  mitigation ;  other- 
wise, all  that  a  creditor  seeking  a  preference  need  do  is  to 
employ  the  debtor's  prior  attorney.  The  assignee  in  bank- 
ruptcy is  entitled  to  the  benefit  of  the  principle  that  the  bank 
is  chargeable  with  the  knowledge  of  what  McCartin  &  Wil- 
liams acquired  a  knowledge  of  while  their  employment  by  the 
bank  was  in  force,  no  matter  how  such  knowledge  is  acquired, 
and  with  their  acts  in  pursuance  of  knowledge  so  acquired. 
It  cannot  vary  this  principle  that  the  bank  may  not  have 
known  until  after  the  levies,  that  McCartin  &  Williams  were 
attorneys  for  the  debtors.  The  principal  is  chargeable  with 
the  knowledge  of  the  agent,  even  though  ignorant  of  the 
peculiar  facilities  possessed  by  the  agent  for  acquiring  such 
knowledge.  The  material  knowledge  of  McCartin  &  Wil- 
liams as  to  the  insolvency  of  the  Cadwells,  and  as  to  their 
design  to  prefer  the  bank,  and  as  to  the  measures  taken  which 
secured  such  preference,  was  acquired  by  McCartin  &  Williams 
after  the  suits  by  the  bank  were  brought. 

It  is  contended  for  the  bsmk  that  to  give  a  decree  ^inst 
it  in  this  case  requires  a  violation  of  the  salutary  and  well 
settled  principle,  that  communications  made  to  an  attorney 
in  the  course  of  any  personal  employment,  relating  to  the 
subject  thereof,  and  which  may  be  supposed  to  be  drawn  out 
in  consequence  of  the  relation  in  which  the  party  making  the 
communications  and  the  attorney  stand  to  each  other,  are 
under  the  seal  of  confidence  and  entitled  to  protection  as 
privileged  communications.  (  WiUiams  v.  FUch^  18  iV.  Z., 
546,  561 ;  Bacon  v.  Frishie,  80  N.  F.,  394, 399.)  The  align- 
ment is,  that  McCartin  &  Williams  were  not  at  Uberty  to  dis- 
close to  the  bank  what  they  learned  from  H.  V.  Cadwell 
•  under  their  employment  by  the  Cadwells  after  the  suits  were 
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bTonght,  and  that,  therefore,  the  bank  is  not  chargeable  with 
notice  of  what  McCartiu  &  Williams  so  learned.  But,  the 
principle  which  protects  such  communications  from  disclosure 
only  applies  to  giving  them  in  evidence  without  the  assent 
of  the  person  making  them.  With  such  assent,  they  may  be 
given  in  evidence  as  well  against  such  person  as  against  a 
third  party.  Here,  there  is  no  attempt  to  give  in  evidence  by 
either  McOartin  or  Williams,  as  a  witness,  any  communica- 
tions made  to  them  by  H.  V.  Cadwell.  H.  V.  Cadwell  him- 
self has  given  all  the  evidence  that  has  been  given  in  regard 
to  any  communications  by  him  to  McCartin  &  Williams. 

Really,  there  is  no  question  involved  as  to  any  confidential 
communications  by  H.  Y.  Cadwell  to  McCartin  &  WUliams, 
as  attorneys  for  the  debtors.  The  case  is  one  where  the  attor- 
neys for  the  creditor,  after  their  employment  by  the  creditor, 
and  the  bringing  of  the  suits,  bound  by  their  obligations  to 
the  creditor  to  secure  his  money  for  him  by  all  proper  means, 
entered  into  the  service  of  the  debtors,  and  by  concert  with 
them,  and  with  their  full  knowledge,  caused  them  to  so  act, 
and  so  acted  themselves,  in  view  of  information  obtained  for 
and  on  behalf  of  the  creditor,  from  the  debtors,  who  knew 
that  the  information  was  being  given  and  received  for  the 
benefit  of  the  creditor,  as  that  the  priority  in  time  of  the 
judgments  to  the  bankruptcy  proceedings,  which  was  the  vital 
point,  was  secured.  The  creditor  cannot  enjoy  the  benefit  of 
the  priority  without  taking  it  (rum  onere^  accompanied  by 
responsibility  for  the  knowledge  which  the  attorneys  acquired 
in  its  service,  and  which  enabled  the  attorneys  to  so  guide  the 
oondact  of  the  debtors,  and  of  themselves,  as  to  secure  such 
priority. 

On  the  record,  and  by  stipulation,  the  defendant  appears 
to  have  made  sundry  objections  to  testimony  in  the  District 
Court.  There  was  no  disposition  of  them  by  any  order  of 
that  Court,  or  by  any  provision  in  the  decree  of  that  Court. 
The  petition  of  appeal  sets  forth  that  the  decree  below  is  er- 
roneous, because  the  District  Court  committed  errors  '*  in  its 
ndings  as  to  the  admission  of  evidence  reported  by  the  exam- 
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iner,  and  in  declining  to  strike  out  sacli  as  were  by  defendant 
objected  to,  as  will  more  fully  appear  by  the  objections  to,  and 
requests  to  strike  out,  evidence  taken  and  filed  with  and  before 
said  Judge  on  the  hearing  of  the  cause,  some  of  which  are 
referred  to  in  his  decision,  and  also  in  the  rulings  and  decision 
of  the  said  Jndge  that  the  defendant  was  chargeable  with  all 
the  knowledge  its  attorneys,  in  the  prosecntion  of  said  several 
suits  to  judgment,  possessed,  which  was  acquired  in  the  pro- 
gress of  the  suits,  or  present  to  their  minds,  if  acquired  pre- 
viously, and  also  in  holding  that  said  attorneys  were  under  no 
professional  obligation  not  to  disclose  the  circumstances  and 
designs  of  the  bankrupts,  who  became  clients  of  theirs  after 
the  commencement  of  said  suits,  who  desired  to  assist  defend- 
ant, and  the  presumption  is  they  did  communicate  their  infor- 
mation, and  also  in  holding  the  declarations  of  the  attorneys 
competent  evidence  of  the  intent  and  knowledge,  and  to  charge 
defendant."  The  District  Judge  rendered  a  decision,  in  which 
he  said :  ^'  The  attorneys  employed  to  bring  actions  and  obtain 
judgments  were  the  bankrupts'  attorneys,  and  the  defendant 
is  chargeable  with  all  the  knowledge  they  possessed,  which 
was  acquired  by  them  in  the  progress  of  the  suits,  or  present 
to  their  minds,  if  acquired  previously.  {Story  on  Agency^ 
§  140 ;  The  DistiUed  Spirits,  11  WaU.,  356.)  They  were 
under  no  professional  obligations  not  to  disclose  the  circum- 
stances and  designs  of  clients  who  desired  to  assist  the  defend- 
ant, and  the  law  presumes  that  they  did  communicate  their 
information.  The  defendant  insists  that  several  objections  to 
evidence  should  be  sustained,  and  the  evidence  excluded.  It 
was  essential  to  prove  the  intent  on  the  part  of  the  bankrupts. 
Their  declarations  while  this  intent  was  being  effectuated  are 
as  competent  as  their  acts.  So,  also,  the  declarations  of  the 
attorneys  during  the  progress  of  the  transaction  are  evidence 
of  their  intent  and  knowledge.  The  advice  given  by  the  at- 
torneys to  their  clients  is  excluded  because  inadmissible  under 
the  rule  which  forbids  the  disclosure  of  confidential  commn- 
nications."  The  objections  to  and  requests  to  strike  oat  evi- 
dence, referred  to  in  the  petition  of  appeal,  as  taken  and  filed 
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with  and  before  the  District  Jadge  on  the  hearing  of  the 
cause,  do  not  appear  in  the  printed  record  from  the  District 
Gonrt,  unless  the  reference  is  intended  to  be  to  such  objections 
in  respect  to  evidence  as  are  noted  in  the  course  of  the  taking 
of  evidence.  But  many  objections  are  insisted  on  by  the  de- 
fendant which  do  not  appear  in  the  record,  being  taken  under 
a  stipulation  entered  in  the  record,  ^^  that  all  the  evidence  be 
taken  reserving  the  right  to  object,  save  as  to  form  of  ques- 
tion, to  any  or  all  of  the  same,  upon  the  hearing  of  the  cause, 
with  like  effect  as  if  the  specific  objections  had  been  stated 
and  noted  by  the  examiner  at  the  time  the  evidence  was 
oflEered.'*  The  evidence  of  H,  V.  Cadwell,  direct  and  cross, 
taken  in  bankruptcy,  was  admitted  by  stipulation,  the  stipula- 
tion as  to  the  direct,  or  that  for  the  plaintiff,  being,  that  ob- 
jections to  each  and  every  part  of  it  are  reserved  "  until  the 
hearing  of  the  cause  by  consent  of  the  respective  counsel,*' 
and  the  stipulation  as  to  the  cross,  or  that  for  the  defendant, 
being,  that  all  objections  are  "  reserved  until  the  hearing  of 
the  cause,  save  as  to  form  of  question."  I  am  furnished  with 
a  copy  of  the  printed  brief  presented  by  the  counsel  for  the 
defendant  to  the  District  Court,  in  which  his  objections  in 
respect  to  evidence  are  set  forth  and  numbered.  Those  ob- 
jections are  now  insisted  on  by  the  defendant.  It  is  not  dear 
how  far  they  can  be  considered  on  appeal,  there  being  no  dis- 
position made  of  them  by  the  District  Court  by  any  order  or 
decree.  But,  the  plaintiff's  counsel,  in  his  brief  in  this  Court, 
refers  to  the  objections  to  evidence,  taken  by  the  defendant, 
as  if  they  were  properly  before  this  Court,  and,  therefore,  I 
proceed  to  dispose  of  them  by  their  numbers,  and  a  provision 
may  be  inserted  in  the  decree  disposing  of  them.  It  is  not 
entirely  clear  what  the  District  Court  would,  in  an  order,  have 
excluded,  as  being  "  advice  given  by  the  attorneys  to  their  cli- 
ents." Whatever  any  puch  order  excluded  would  not  come 
up  for  review  on  an  appeal  by  the  defendant.  As  it  is,  I  shall 
dispose  of  the  objections  on  the  theory  that  none  of  them  were 
allowed  by  the  District  Court,  as  there  is  no  order  allowing 
any  of  them. 

Vol.  XCC.— 23 
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1.  Evidence  as  to  the  assignment  was  competent,  as  part  of 
the  history  of  the  case,  and  throwing  light  on  the  intent  of 
the  debtors  in  respect  to  the  judgments  of  the  bank,  and  on 
the  question  of  the  insolvency  of  the  debtors. 

2.  Evidence  that  McCartin  &  Williams  drew  the  assign- 
ment was  competent,  as  showing  their  knowledge  of  the  in- 
solvency of  the  debtors. 

8.  Evidence  that  McCartin  &  Williams  appeared  for  the 
debtors  on  the  1st  of  May,  in  the  bankruptcy  proceedings, 
was  competent,  as  throwing  light  on  their  previous  action  in 
thwarting,  in  co-operation  with  the  debtors,  all  other  creditor 
but  the  bank. 

4.  For  the  reasons  before  given,  I  think  the  fact  that 
McCartin  &  Williams,  after  the  suits  were  brought,  advised 
H.  V.  Cadwell  to  answer  the  questions  of  Mr.  Cronse  and 
Mr.  Brown  only  in  the  presence  of  said  attorneys,  was  com- 
petent, H.  V.  Cadwell  assenting  to  the  disclosure,  and  the 
fact  showing  the  co-operation  of  the  attorneys  representing 
the  bank  and  of  the  debtors,  in  secnring  the  preference. 

5.  The  fact  that  McCartin  &  Williams  had  become  attor- 
neys for  the  debtors  at  the  time  of  the  visits  of  Mr.  Brown 
and  Mr.  Crouse,  was  competent,  for  the  reasons  before  given. 

6.  The  fact  that  H.  V.  Cadwell  told  Mr.  Brown  and  Mr. 
Crouse  that  McCartin  <fe{Williams  advised  him  nottotalkabont 
his  matters  with  Mr.  Brown  and  Mr.  Crouse,  was  competent, 
for  the  reasons  stated  as  to  objection  4. 

7.  Evidence  as  to  the  desire  of  H.  V.  Cadwell  respecting 
the  Yan  Schaick  claim,  and  as  to  what  Yan  Schaick  told  him, 
was  incompetent. 

8  and  9.  These  objections  are  well  taken. 

10.  This  objection  is  well  taken. 

11.  The  evidence  as  to  the  inquiries  made  by  Mr.  Cronse 
of  H.  Y.  Cadwell,  and  Cadwell's  answer,  and  as  to  his  refusal 
to  make  a  statement  respecting  his  affairs,  was  competent,  as 
showing  the  intent  of  the  debtors. 

12  and  13.  The  same  ruling  applies  to  Cadwell's  statement 
as  to  whether  he  had  been  sued,  and  to  his  declining  to  an- 
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swer  as  to  his  having  paid  the  $600  note,  and  to  his  declining 
again  when  Mr.  Williams  advised  him  not  to  answer. 

14.  Evidence  as  to  what  McCartin  said  about  not  allowing 
any  judgments  of  any  amount  to  be  taken  against  the  Cad- 
wells,  and  as  to  the  conversation  with  Williams  about  bank- 
ruptcy, and  as  to  what  the  attorneys  said  about  suits  against 
the  Cadwells,  was  competent,  for  the  reasons  before  stated. 
If  it  was  desired  to  inquire  what  the  attorneys  said  in  deny- 
ing knowledge  of  any  suits,  that  could  and  should  have  been 
asked  in  cross-examination. 

15.  Mr.  Grouse's  testimony  as  to  what  Cadwell  said  about 
being  advised  by  the  attorneys  to  answer  only  in  their  pres- 
ence, was  incompetent  to  prove  the  fact  of  such  advice,  being 
h^rsay.  The  fact  that  Cadwell  declined  to  answer,  except  in 
their  presence,  was  competent. 

16  and  17.  The  testimony  as  to  what  Williams  said  in 
Utica,  after  the  adjudication,  about  a  compromise,  was  incom- 
petent ;  and  so  was  the  other  testimony  as  to  an  offer  of  com- 
promise. 

18  and  19.  This  testimony  ought  to  be  excluded. 

20  and  21.  This  evidence  was  competent.  The  books 
could  have  been  called  for  by  the  defendant,  if  desired. 

22.  This  evidence  was  competent. 

23.  Evidence  as  to  what  Cadwell  said  was  competent,  for 
the  reasons  stated  in  respect  to  objection  11. 

24.  This  evidence  was  competent,  being  of  the  same  char- 
acter as  that  covered  by  objection  14. 

25.  So  much  of  this  evidence  as  states  the  understanding 
of  the  witness,  is  incompetent.  What  was  said  would  have 
been  competent.  The  rest  of  the  answer  was  unobjection- 
able. 

26.  This  evidence,  at  folio  345,  was  incompetent.  That 
at  folio  306  was  competent. 

The  decree  of  the  District  Court  is  affirmed,  with  costs. 


O.  W.  AdamSy  for  the  plaintiff. 
Zevi  H.  Brown^  for  the  defendant. 
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Tlie  KbcDantB  shipped  to  New  Tork  efanonds  in  bags,  on  a  Tessel  ander  a  char- 
ter party  to  theo,  made  in  New  York,  whereby  the  master  enj^aged  that  the 
Tpsset  shoold,  doring  the  Toyage,  be  "  well  fitted  "  "  with  every  reqnisite  for 
such  a  Toyag^,"  and  that  he  woah)  take  on  board,  during  the  iroyagey^ill 
such  lawlnl  goods  and  nwrrhandiwe  "  aa  the  libellaats  might  think  proper  to 
ship.  Klls  of  lading  for  the  almonds  were  signed  by  the  master,  acknoir]- 
edging  their  receipt  in  good  condition,  and  engaging  to  deliver  them  is  liks 
good  condition,  "  the  dangers  of  the  seas  only  ezoepted."  The  Teasel,  on  her 
outward  trip  from  New  Tork,  after  the  rigning  of  the  charter-party,  took  a 
cargo  of  petroleum  in  barrels^  The  libeDants  and  the  master  knew,  when  the 
charter-party  was  rigued,  that  the  Tessel  was  to  carry  the  petroleum.  Noth- 
ing was  said  about  petrolemn  in  the  charter-party.  On  the  Toyage  out,  petro- 
leum leaked  from  the  barrels.  There  was  no  petroleum  on  board  with  the 
almonds.  Ihe  almonds,  when  discharged,  were  damaged  by  being  impreg- 
nated with  the  flavor  and  odor  of  petroleum :    Meid, 

(1.)  The  burden  Is  on  the  Tessel  to  show  that  the  damage  was  caused  by  a  pail 
of  the  sea ; 

(2.)  Although  the  Tessel  was  cleansed  before  taking  the  almonds  on  board,  and 
although  steam  and  sweat  in  the  hold,  impregnated  with  petroleum  whidi  ex- 
uded from  the  wood  forming  the  Tessel,  may  haTC  reached  and  damaged  the 
almonds,  the  Tessel  was  liable  for  the  damage. 

No  allowance  was  made  for  damage  by  the  steam  or  sweat  of  the  hold,  aada 
frt>m  petroleum  damage,  or  for  any  injury  by  steam  or  sweat  which  did  not 
couTey  petroleum. 

Under  the  charter-party  the  ship-owner  took  the  risk  of  the  damage  in  quel' 
tion. 

(Before  Blatohiokd,  J.,  Eastern  District  of  New  Tork,  June  28th,  1881.) 

This  was  a  suit  in  Admiralty,  in  rem^  brought  in  the  DiB- 
trict  Court.  After  a  decree  for  the  libellants  in  that  Gooit 
the  claimants  appealed  to  this  Court. 

JF.  A.  WUcox^  for  the  libellants. 

li.  D,  Benedict^  for  the  claimants. 

Blatohford,  J.  The  cargo  in  question  was  shipped  ander 
a  charter-party  of  the  vessel  to  the  libellants,  whereby  tho 
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master  engaged  that  in  and  during  the  voyage  the  vessel 
should  be  "  well  fitted ''  "  with  every  requisite  "  "  for  such  a 
voyage,"  and  that  "  he  would  take  and  receive  on  board  the 
said  vessel,  during  the  aforesaid  voyage,  all  such  lawful  goods 
and  merchandise"  as  the  libellants  might  think  proper  to 
ship.    The  charter  was  for  a  gross  sum,  and  the  libellants  en- 
gaged to  furnish  ^^a  full  cargo  of  lawful  merchandise  (or 
sufficient  for  ballast)."    The  cargo  shipped  was  almonds  in 
the  shell,  in  sacks;  almoiids  out  of  the  shell,  in  bags;  filberts, 
in  sacks ;  capers  in  vinegar,  in  barrels ;  red  wine,  in  barrels ; 
and  salt,  in  bulk.     The  charter-party  provided  that  the  master 
should  sign  bills  of  lading  without  prejudice  to  the  charter- 
party.    Three  bills  of  lading  were  signed  by  the  master  for 
said  cargo,  each  for  a  part  of  it.    Bill  No.  1  states,  that  the 
master  has  received  the  goods  on  board  of  the  vessel  '^  in  good 
condition,"  and  the  master  promises  to  deliver  the  goods  ''  in 
the  same  condition,"  ^^  and  so  to  accomplish  it "  he  binds  the 
vessel  "according  to  custom  and  the  law  of  commerce." 
Bills  Nos.  2  and  3  state,  that  the  goods  are  shipped  "  in  good 
order  and  well  conditioned,"  and  that  they  are  "  to  be  deliv- 
ered in  the  like  good  order  and  well  conditioned."     Bill  Ko. 
8  says,  that  all  dangers  of  the  seas  and  navigation,  "  of  what- 
ever nature  and  kind  soever,"  are  excepted.    Bill  l<Io.  3  says, 
^' the  dangers  of  the  seas  only  excepted."    The  decree  ap- 
pealed from  allowed  to  the  libellants  $1,512  22,  and  interest, 
for  '^  the  damages  by  them  sustained  by  reason  of  the  impreg- 
nation, during  the  voyage  mentioned  in  the  libel,  of  the 
almpnds  in  said  libel  mentioned,  with  the  flavor  and  odor  of 
petroleum."    For  such  damages  to  16,321  pounds  of  almonds 
out  of  the  shell,  in  bags,  3}  cents  per  pound  were  allowed, 
being  $571  23,  these  being  in  bill  of  lading  1<I  o.  3.     For  such 
damage  to  almonds  in  the  shell,  in  bags  and  half  bags,  H  cents 
per  pound  were  allowed  on  34,750  pounds,  being  $521  25, 
and  1  cent  per  pound  on  20,474  pounds,  being  f  204  74,  in  all, 
$725  99,  this  being  called  the  Nordlinger  lot,  and  being  in 
bills  of  lading  Kos.  1  and  2.     For  sach  damage  to  almonds  in 
the  shell,  in  more  or  less  of  750  bags,  $215  was  allowed,  this 
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being  called  the  Dean  &  Hjberger  lot,  and  being  in  bill  of 
lading  No.  1.  •  • 

The  flavor  and  odor  of  petroleum  were  imparted  to  the 
almonds  while  they  were  in  the  vessel,  daring  the  voyage 
covered  by  the  charter-party  and  the  bills  of  lading.  The 
vessel,  on  her  outward  trip  from  the  United  States,  next  pre- 
ceding this  voyage  home,  had  carried  a  cargo  of  petroleum  in 
barrels.  Nothing  was  said  in  the  charter-party  about  petro- 
leum, but  the  libellants  knew,  when  they  signed  the  charter- 
party,  at  New  York,  before  the  outward  voyage  began,  that 
the  vessel  was  loading  with  a  cargo  of  petroleum.  So  did  the 
master,  who  signed  the  charter-party  on  the  other  part,  and 
was  part  owner  of  the  vessel.  On  the  outward  voyage, 
petroleum  leaked  out  from  barrels  in  the  hold,  and  from  bar- 
rels in  the  between-decks.  There  was  no  petroleum  carried 
in  the  homeward  cargo.  The  damage  arose,  therefore,  from 
petroleum  left  in  the  vessel,  after  the  outward  cargo  had 
been  unladen.  It  could  have  arisen  from  storing  the  almonds 
in  contact  with  parts  of  the  vessel  containing  petroleum,  or 
with  dunnage  having  petroleum  in  it  or  on  it ;  or  from  the 
drip  of  the  sweat  of  the  hold,  carrying  the  odor  and  flavor  of 
petroleum,  the  petroleum  being  in  the  wood  forming  the  ves- 
sel, and  the  vapor  of  the  petroleum  being  set  free  therefrom 
by  the  heat  of  the  hold,  and  impregnating  such  sweat;  or 
from  the  setting  free  of  such  vapor  by  such  heat,  and  the 
contact  of  such  vapor  with  the  almonds ;  or  in  two  or  more 
or  all  of  such  ways.  The  effect  of  the  contract  between  the 
parties  was  to  except  damage  from  perils  of  the  sea.  .The 
question  is,  whether  this  damage  was  a  peril  of  the  sea.  The 
burden  in  this  case  is  on  the  owner  of  the  vessel  to  establish 
the  existence  of  facts  to  make  out  the  exception.  If  the 
cause  of  the  damage  is  shown  to  be  an  ordinary  risk  of  navi- 
gation, after  the  exercise,  on  the  part  of  those  in  charge  of 
the  vessel,  of  all  reasonable  precautions  to  prevent  the  injury, 
the  negligence  of  the  vessel  is  not  made  out ;  otherwise,  it  is. 

It  is  contended  for  the  claimants,  that  none  of  the  almonds 
were  damaged  by  coming  in  contact  with  any  portions  of  the 
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vessel  which  had  been  stained  with  petroleum ;  that,  during 
the  voyage,  there  was  formed,  by  reason  of  the  changes  of 
temperature,  a  large  quantity  of  steam  and  sweat,  in  the  hold 
of  the  vessel,  which,  settling  on  the  beams,  dropped  on  the 
bags  of  almonds,  and  thus  damaged  the  almonds,  because  the 
heat  of  the  hold  caused  the  fumes  and  vapor  of  petroleum  to 
exode  from  the  wood  forming  the  vessel,  and  they  impreg- 
nated such  steam  and  sweat,  and  thus  the  odor  of  petroleum 
was  conveyed  to  the  almonds ;  that  those  in  charge  of  the 
vessel  had,  after  unloading  the  cargo  of  petroleum,  used 
proper  care  to  cleanse  the  vessel  from  all  petroleum  which 
had  got  upon  the  wood  forming  the  vessel,  before  they  re- 
ceived the  almonds  on  board,  so  that  the  vessel,  at  the  time 
the  almonds  were  taken  on  board,  was  in  a  proper  condition 
to  receive  them ;  that  the  damage  from  such  steam  and  sweat, 
and  thus  from  such  impregnation  of  the  almonds  with  the 
odor  of  petroleum,  was  a  damage  from  a  peril  of  the  sea ;  and 
that,  as  the  libellants,  before  they  put  the  cargo  on  board, 
knew  that  the  vessel  had  just  had  on  board  a  cargo  of  petro- 
leum, the  vessel  is  not  liable  for  any  damage  which  the 
almonds  received  from  fames  or  odor  of  petroleum,  resulting 
from  heat  of  the  hold  during  the  voyage. 

The  District  Court  did  not  determine  by  what  method  the 
taste  and  odor  of  petroleum  were  conveyed  to  the  almonds, 
because  it  held  that  the  liability  of  the  vessel  was  the  same 
whether  petroleum  in  a  fluid  state,  or  wood  saturated  with 
petroleum,  came  in  contact  with  the  goods,  or  whether  the 
vapor  of  petroleum,  produced  by  the  heat  of  the  hold,  caused 
the  damage,  either  by  tainting  the  sweat  of  the  hold  or  by 
tainting  the  cargo  directly.  No  allowance  was  made  by  the 
District  Court  for  damage  by  the  steam  or  sweat  of  the  hold, 
aside  from  petroleum  damage,  or  for  any  injury  by  steam  or 
sweat  which  did  not  convey  petroleum.  Allowance  was  made 
for  only  one  kind  of  damage.  That  was  petroleum  damaere, 
however  conveyed,  as  long  as  it  proceeded  from  the  ship. 
Whether  the  steam  and  sweat,  resulting  from  heat  or  other- 
wise, and  necessary  incidents  of  a  voyage  at  sea,  existed  or 
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not,  it  is  not  a  necessary  incident  of  snch  steam  or  sweat,  that 
it  should  be  impregnated  with  petroleum.  The  heat  may 
exist,  and  the  steam  and  sweat  may  exist,  and  all  be  neceesarj 
accompaniments  of  the  voyage,  but,  if  they  are  allowed  to  be 
vehicles  of  petroleum  damage,  the  fact  that  the  taste  and 
odor  of  petroleum  are  conveyed  by  them  does  not  make  the 
damage  therefrom  a  peril  of  the  sea.  The  staining  of  the 
almonds  by  steam  and  sweat,  or  by  sea  water,  was  not  allowed 
for. 

It  is  contended,  for  the  claimants,  that  the  vessel  is  not 
liable,  under  the  circumstances  of  this  case,  for  the  damage 
resulting  from  the  fumes  and  odor  of  petroleum ;  that  it  is 
shown  that  the  vessel  was  properly  cleansed  after  dischar^ng 
her  cargo  of  petroleum ;  that  all  the  petroleum  there  was  left 
in  the  vessel  was  in  the  wood  forming  the  vessel,  and  oonld 
not  have  been  removed  without  destroying  the  vessel  entirely; 
that,  after  a  vessel  which  has  carried  petroleum  has  been  as 
thoroughly  cleansed  by  external  cleansing  as  possible,  heat 
will  bring  out  of  the  wood  the  fumes  of  petroleum  which  will 
taint  the  sweat  of  the  hold ;  that,  petroleum  being  a  lawful 
caigo,  a  vessel  which  has  carried  it,  is  not  liable  for  the  result 
if  her  hold  heats  up,  and  if  the  fumes  of  petroleum  evoked 
thereby  cause  damage  to  cargo ;  and  that,  if  the  shipper  of 
such  cargo  knows  that  the  vessel  has  carried  petroleum,  he 
takes  the  risk  of  such  damage  on  himself. 

The  answer  to  any  evidence  in  this  case  that  caigo  like 
this  must  be  damaged,  if  carried  in  a  vessel  which  has  pre- 
viouflly  had  in  her  a  cargo  of  petroleum,  which  has  leaked, 
provided  there  is  heat  and  sweat  in  the  hold,  is,  that  in  this 
case  the  risk  was  not  on  the  shipper.  If  the  petroleum  leab 
out,  and  if  the  wood  forming  the  vessel  will  absorb  it,  th^ 
if  heat  and  sweat  in  the  hold  are  necessary  incidents  of  the 
voyage,  the  ship-owner  must  protect  himself  by  proper  pro- 
visions, if  he  does  not  wish  to  be  liable  for  damage  caused  by 
the  liberation  of  the  fumes  of  petroleum  by  the  heat  of  the 
hold.  His  contract,  in  this  case,  was  to  provide  a  vessel  fit  to 
carry  this  cargo.    She  was  not  fit.    The  shipper  took  no  risks 
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bnt  the  perils  of  the  sea,  and  the  damage  in  this  case  was  not 
a  peril  of  the  sea. 

I  see  no  reason  for  disturbing  the  decision  below  as  to  the 
amonnt  of  damages.  The  ruling  in  The  Eroe^  (17  Blatchf, 
C,  C.  R.y  16,)  on  the  subject  of  a  rebate  of  duties,  must  be 
adhered  to,  until  it  is  reversed  by  superior  authority. 

There  must  be  a  decree  for  the  libellants  for  $1,512  22, 
with  interest  from  the  date  of  filing  the  libel,  and  for  their 
costs  in  the  District  Court,  taxed  at  $329  06,  and  for  their 
costs  in  this  Court,  to  be  taxed. 

After  the  foregoing  decision  was  made,  the  claimants 
moved  for  a  re-argument,  ^September  Yth,  1881). 

Blatohfobd,  J.  One  of  the  grounds  of  the  motion  for  a 
re-argaraent  in  this  case  is,  that  the  Court  erred,  in  its  former 
decision,  in  saying  that  ^^the  staining  of  the  almonds  by  steam 
and  sweat,  or  by  sea  water,  was  not  allowed  for."  Elsewhere, 
in  its  decision,  the  Court  said,  that  ^^  no  allowance  was  made 
by  the  District  Court  for  damage  by  the  steam  or  sweat  of 
the  hold,  aside  from  petroleum  damage,  or  for  any  injury  by 
steam  or  sweat  which  did  not  convey  petroleum."  The  inter- 
locutory decree  of  the  District  Court  ordered  that  the  libel- 
lants recover  ^^  the  damages  by  them  sustained  by  reason  pf 
the  impregnation,  during  the  voyage  mentioned  in  the  libel, 
of  the  almonds  in  said  libel  mentioned,  with  the  flavor  and 
odor  of  petroleum."  The  Commissioner  was  directed  to  as- 
certain and  report  ^^  the  amount  of  such  damages."  The 
presumption  is  that  the  District  Court  allowed  only  for  such 
damage. 

It  is  contended,  for  the  claimants,  that  there  was  actual 
damage  to  almonds  by  steam  and  sweat,  and  also  by  sea 
water,  as  perils  of  the  sea ;  that  the  steam  and  sweat  and  the 
sea  water  wet  and  stained  bags  and  thus  injured  almonds  in 
such  bags,  aside  from  any  impregnation  of  them  by  petroleum 
taste  or  odor ;  that  there  was  no  staining  of  bags  by  actual 
contact  with  petroleum,  except  as  petroleum  impregnation 
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was  conveyed  by  steam  or  sweat  or  sea  water ;  and  that,  thas, 
where  there  was  this  wetting  and  staining,  there  was  injaiy 
from  that  cause,  and  further  distinct  injury  from  the  petro- 
leum fumes  which  the  wet  absorbed  and  imparted  to  the 
almonds  in  the  bags.  The  claimants  refer  to  the  testimony 
of  Josiah  Eich,  junior,  to  the  effect  that  where  there  is  a 
stain  on  the  bags  which  almonds  come  in,  the  mere  stain 
affects  their  market  value ;  that  water  stains  affect  the  market 
value  of  the  nuts ;  and  that,  where  [there  is  a  stain  of  the 
bags  by  steam  or  sweat  or  sea  water,  the  articles  in  the  bags 
have  to  be  examined  to  get  at  the  extent  of  the  injury.  This 
testimony  is  very  general.  The  witness  did  not  examine  any 
of  the  bags  or  almonds  in  question.  The  claimants  also  refer 
to  the  testimony  of  Josiah  Eich,  senior,  to  the;  effect  that  it  is 
an  injury  to  bags  of  almonds  if  they  are  stained.  The 
almonds  arrived  at  New  York  about  February  5th,  1874:.  On 
the  20th  of  February,  1874,  this  witness,  as  a  fruit  broker,  in 
conjunction  with  C.  B.  Wyckoff,  examined  the  almonds  called 
the  Nordlinger  lot.  This  lot  comprised  850  bags  Wallis  & 
Co.,  and  425  bags  F  of  Ivica  almonds,  in  bill  of  lading  Ko.  8, 
and  798  bags  of  G  A  of  Tarragona  almonds,  in  bill  of  lading 
No.  1.  In  respect  of  this  lot,  the  District  Court  and  tiiis 
Court  allowed  as  damage  $725  99,  made  up  thus :  1^  cents  a 
ppund  on  8,570  pounds  in  62  bags  of  the  850  Wallis  &  Co., 
Ivica,  $53  55 ;  1^  cents  a  pound  on  31,180  pounds  in  273 
bags  of  the  425  F,  Ivica,  $467  70 ;  and  1  cent  a  pound  on 
20,474  pounds  in  190  bags  of  the  798  G  A,  Tarragona, 
$204  74.  Mr.  Eich  and  Mr.  Wyckoff  reported  in  writing, 
February  20th,  1874,  that  '*  the  whole  parcel,''  that  is,  all  the 
2,073  bags  so  examined  by  them,  were  "  more  or  less  impreg- 
nated with  the  odor  of  petroleum ; "  that  the  62  bags  Wallis 
<fe  Co.,  Ivica,  and  the  272  bags  F,  Ivica,  and  the  190  bags  6  A, 
Tarragona,  had  been  ^^  actually  stained  and  damaged  with 
petroleum ; "  and  that  "  the  damage  sustained  by  the  whole 
parcel,"  that  is,  the  2,073  bags,  "  in  consequence  of  the  stains 
and  odor  of  petroleum,"  was  $725.  On  the  25th  of  Febrnarj, 
1874,  Mr,  Rich  and  Mr.  Wyckoff  examined  the  almonds  called 
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the  Dean  &  Hyberger  lot.  This  lot  comprised  750  bags  G  A 
of  Tarragona  almonds,  in  bill  of  lading  No.  1.  In  respect  of 
this  lot,  the  District  Court  and  this  Court  allowed  as  damage 
$215.  Mr.  Rich  and  Mr.  Wyckoff  reported  in  writing  Feb- 
ruary 25th,  1874,  that  *^  the  whole  lot  or  parcel,"  that  is,  the 
750  bags,  was  "  more  or  less  impregnated  with  the  odor  of 
petroleum ; "  that  190  bags  of  the  750  had  been  "  actually 
stained  and  damaged  with  petroleum  ; "  and  that  ^^  the  dam- 
age sustained  by  the  whole  parcel,"  that  is,  the  750  bags,  "  in 
consequence  of  the  stains  and  odor  of  petroleum  "  was  $215. 
On  the  1st  of  May,  1874,  Mr.  Rich  and  Mr.  Wyckoff  and 
James  M.  Heron  examined  the  almonds  out  of  the  sheU, 
known  as  the  Gomez  &  Arguimbau  lot.  This  lot  comprised 
100  bags  G  A  of  Malaga  almonds,  in  bill  of  lading  Ko.  3.  In 
respect  of  this  lot,  the  District  Court  and  this  Court  allowed 
as  damage  $571  23,  being  3^  cents  a  pound  on  16,321  pounds. 
Mr.  Rich,  Mr.  Wyckoff  and  Mr.  Heron  reported  in  writing, 
May  1st,  1874,  that  they  found  the  almonds  in  the  100  bags 
'* damaged  by  contact  with  and  odor  of  petroleum;"  and 
that  the  extent  of  said  damage  was  an  average  of  3^  cents  a 
pound  "  on  the  whole  lot  or  parcel."  On  his  examination  as 
a  witness  for  the  libellauts,  at  the  trial  in  the  District  Court, 
in  April,  1878,  Mr.  Rich  testified  to  the  correctness  of  these 
three  reports,  and  stated  that  they  laid  aside  almonds  damaged 
by  sea  water,  and  did  not  include  them  in  the  reports.  In 
October,  1878,  on  the  reference  as  to  damage,  the  claimants 
examined  Mr.  Rich  as  a  witness  on  their  part,  and  he  then 
stated,  as  above,  that  it  is  an  injury  to  bags  of  almonds  if  they 
are  stained,  and,  also,  on  his  direct  examination,  gave  the-  fol- 
lowing testimony,  to  which  the  claimants  direct  attention : 
'^  Q.  Supposing  those  bags  of  almonds  that  you  examined  had 
been  stained  to  the  extent  that  they  were,  but  with  sea  water 
and  sweat  of  the  hold,  how  would  that  damage  have  compared 
with  the  damage  as  it  was  ?  A.  It  is  hardly  fair  to  make  a 
comparison.  Damage  by  sea  water  is  damage  by  itself,  and 
damage  by  odor  of  petroleum  is  a  different  thing  altogether. 
You  can't  compare  them ;  one  may  be  very  serious,  and  the 
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other  may  be  very  serious.     Q.  Supposing  these  bags  were 
stained  by  sea  water  or  sweat  of  the  hold,  to  the  same  extent 
as  they  were  stained  in  this  particular  case,  what  would  have 
been  the  damage  to  the  almonds  in  that  case  from  that  stain, 
aside  from  petroleum  ?    A.  The  external  appearance  of  the 
stain  might  be  as  great  on  the  surface  of  the  bags  if  they  are 
stained  by  sea  water,  as  if  stained  by  anything  else.    Q.  Wbt 
would  be  the  extent  of  injury  from  that  stain  ?    A.  It  ifi 
pretty  difficult  to  arrive  at  a  very  accurate  solution  of  that 
question.     They  would  have  been  damaged,  unquestionably, 
if  the  stains  had  been  simply  sea  water  stains,  but  not  to  more 
than  half  the  extent  that  we  estimated  the  damage  by  what 
we  supposed  to  be  petroleum  stains.     Q.  The  presence  of  the 
stain  of  sea  water  or  sweat  of  the  hold  always  carries  with  it 
the  idea  of  injury  to  the  nuts  under  fhe  stain,  from  sea  water 
or  sweat  ?    A.  Yes.    Q.  You  include  that  injury  in  what  yon 
have  just  said,  do  you  not  ?    A.  Yes."    But,  Mr.  Rich,  on  the 
same  reference,  also  testified  as  follows,  on  his  direct  examina- 
tion for  the  claimants,  in  regard  to  the  report  as  to  the  Dean 
&  Hyberger  lot :     "  Q.  What  amount  of  the  $215  did  yon 
apply  to  the  190  bags  ?    A.  It  is  pretty  hard  to  separate. 
The  principal  part  of  this  allowance  of  $215  was  intended  to 
apply  to  the  190  bags.    The  balance  of  the  750  bags  we  anp- 
posed  to  be  more  or  less  injured  by  the  odor  of  petroleum, 
and  we  included  something  in  consequence  of  that ;  bat  the 
principal  damage  that  the  whole  lot  sustained  was  included  in 
the  190  bags.     Of  this  $215,  I  suppose  there  is  at  least  $150 
of  it  applied  to  the  190  bags.    Q.  Was  there  a  difference  in 
the  injury  in  the  condition  of  the  190  bags,  so  far  as  the  odor 
of  petroleum  was  concerned,  from  the  condition  of  the  others, 
or  were  they  all  affected  with  the  odor  of  petroleum!    A. 
The  odor  of  petroleum,  we  thought,  extended  more  or  less 
through  the  whole  lot,  but  the  190  bags  were  more  particulariy 
affected  by  it,  because  they  had  actually  come  in  contact  with 
it.    I  think  there  was  a  difference.     Q.  You  say  $150,  yon 
think,  would  be,  perhaps,  applicable  to  the  190  bags.    How 
much  of  that  woold  be  allowed  for  damage  by  stain,  and  how 
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much  by  odor?    A.  The  stained  bags  could  be  remedied  by 
buying  new  bags.    Q.  Would  there  be  injury  to  the  nuts,  if 
it  were  an  injury  from  sea  water  that  had  made  the  stains  ? 
A.  There  wonld  be.    Q.  How  much  would  that  amount  to  ? 
L  It  wonld  be  hard  to  say.     They  were  more  injured,  of 
coarse,  than  the  others,  but  the  per  cent,  is  very  difficult  to 
Arrive  at ;  190  bags  had  stains  on  them,  and,  those  stains  being 
odorous,  and  a  similar  odor  in  the  whole  lot,  we  put  in  the 
whole  lot  as  more  or  less  affected,  but  we  considered  the 
effect  on  the  balance  of  the  lot  as  very  slight  indeed,  that  is, 
the  560  bags.     The  damage  to  that  was  very  slight,  because 
they  hadn't  come  in  contact  with  what  stained  the  other  bags. 
I  suppose,  as  I  said  before,  the  damage  to  the  190  bags  was 
the  bulk  of  the  damage  that  the  lot  sustained.     Q.  Did  yon 
make  any  estimate  at  the  time — divide  off  these  damages  ? 
A.  I  did  not.    We  estimated  the  damage  sustained  by  the 
whole  parcel.    Q.  The  damage  to  the  190  bags  alone,  that 
you  did  not  estimate?    A.  No,  sir,  not  by  itself."    On  the 
same  reference  Mr.  Rich  also  testified  as  follows,  on  his  direct 
examination  for  the  claimants,  in  regard  to  the  report  as  to 
the  Nordlinger  lot :     "  Q.  Did  you  make  any  estimate,  at  that 
time,  of  the  amount  of  damage  that  had  been  sustained  by 
those  that  yon  speak  of  there  as  having  suffered  by  contact 
with  stain  ?    A.  We  thongbt  that  the  bags  that  had  actual 
stains  on  them  were  considerably  more  damaged  than  the 
others,  but  I  do  not  know  how  we  got  at  the  specific  estimate 
just  now ;  but  we  did  make  an  estimate  of  the  damage  to 
each  parcel,  and  then  we  added  something  for  those  that  were 
not  stained,  and  it  was  about  in  the  same  proportion  as  the 
other  nuts,  the  lot  in  the  other  exhibit."     On  the  same  refer- 
ence Mr.  Rich  also  testified  as  follows,  on  his  direct  examina- 
tion for  the  claimants,  in  regard  to  the  report  as  to  the  Gomez 
&  Arguimbau  lot :     "  Q.  Did  you  make  any  distinction  of 
the  damage  suffered  by  any  portion  of  that  100  bags  which 
had  been  stained,  as  distinct  from  those  that  had  not  been 
stained?    A.  There  were  some  bags  that  were  not  actually 
stained,  and  we  did  ms^e  a  distinction.     Those  that  were 
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stained  were  damaged  worse  than  those  that  were  not  stained^ 
but  it  is  so  long  ago  I  can't  distinctly  remember  what  propor- 
tion was  actually  stained  and  what  was  not.  Those  that  were 
stained  were  damaged  certainly  twice  as  much  as  those  that 
were  not.  Q.  Yon  mean  that  those  damaged  in  Exhibit  E," 
(the  Nordlinger  lot,)  **  was  about  in  the  same  proportion  as 
Exhibit  F  ? "  (the  Dean  &  Hyberger  lot.)  "A.  Yes.  Q.  Do 
I  understand  you  that  it  was  proportionate  to  the  different 
amounts  of  almonds  in  the  two  lots?  A.  Yes.  We  esti- 
mated the  whole  damage  at  $215,  and  I  said  $150  of  that 
applied  to  those  that  were  stained.  I  should  say  those  that 
were  stained  were  damaged  two-thirds  more  than  those  that 
were  not  stained." 

Beference  is  also  made  by  the  claimants  to  the  testimony 
given  by  Mr.  Heron,  on  his  direct  examination,  on  the  part 
of  the  claimants,  on  the  reference  as  to  damages,  in  regard  to 
the  Gomez  &  Arguimbau  lot,  as  follows :  "  Q.  Did  this  lot  of 
100  bags  suffer  any  injury  in  their  market  value,  by  reason  of 
the  stained  condition  of  the  bags  t  A.  They  did.  Q.  Aside 
from  the  injury  to  the  market  value  which  arose  out  of  that 
stained  condition  of  the  bags,  was  there  any  injury  to  their 
market  value  ?  A.  There  was  in  some  cases,  in  some  bags. 
Q.  In  how  many  bags  out  of  the  hundred  ?  A.  I  could  not 
say.  That  is  where  our  loss  comes  in ;  we  threw  them  out  as 
mouldy.  Q.  Any  time,  aside  from  the  injury  to  the  market 
value  occasioned  by  the  stain  on  the  bags,  and  aside  from  those 
that  you  threw  out  as  mouldy,  was  there  any  other  injury! 
A.  No,  not  when  they  were  selected,  made  over  again.  When 
I  examined  them  in  the  store,  I  considered  them  damaged 
then  with  the  smell  of  petroleam.  Q.  How  did  the  examina- 
tion you  made  of  them  in  the  store  compare  with  the  subse- 
quent examination  that  you  made?  A.  Altogether  different. 
Q.  Which  was  the  more  complete  examination  ?  A.  That  in 
our  own  store.  Q.  Do  you  say  now  that  there  was  any  injury 
to  those  nuts,  except  the  injury  arising  from  the  stained  con- 
dition of  the  bags,  and  the  mouldy  nuts ;  from  your  per- 
sonal knowledge,  I  mean  t  A.  No,  I  think  there  was  none ;  no 
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damage  beyond  the  stain  and  mould,  as  I  anhseqaently  ascer- 
tained.^'  Mr.  Heron  signed  the  report  of  May  Ist,  1871.  He 
was  examined  as  a  .witness  for  the  libellants,  on  the  trial  in 
the  District  Court,  in  April,  1878.  He  was  in  the  business 
of  buying  and  selling  almonds.  He  stated,  in  such  testimony, 
that  he  found  some  of  the  100  bags  stained  on  the  outside, 
apparently  with  oil;  that  some  of  the  nuts,  all  of  them  being 
almonds  out  of  the  shell,  were  mouldy,  and  some  had  the 
smell  of  kerosene ;  and,  that  some,  near  the  stain,  tasted  of 
petroleum.  He  purchased  thdse  almonds.  He  exposed  them 
to  the  air,  and  packed  some  of  them  over,  and  then  sold  some 
of  them  as  sound,  throwing  out  what  were  soft  and  mouldy, 
and  getting' rid  of  the  petroleum  smell.  On  his  cross-exam- 
ination on  the  reference,  he  testified,  that,  when  he  examined 
them  to  make  the  report,  he  considered  them  damaged  on 
account  of  petroleum,  in  their  market  value,  at  the  amount 
stated  in  the  report ;  that  his  view  at  the  time  was,  that  he 
gave  for  them  all  they  would  have  brought  in  the  mar- 
ket, in  the  damaged  condition  in  which  he,  at  the  time,  sup- 
posed them  to  be ;  that  he  gave  them  a  thorough  examination, 
with  a  view  to  .making  the  report ;  and  that  aU  the  nuts  which 
were  damaged  by  mould  had  the  smell  of  petroleum. 

The  claimants  contend,  that  sea  water  and  sweat  was  not 
an  inconsiderable  cause  of  damage  to  all  of  the  almonds.  Ref- 
erence is  made  by  the  claimants  to  the  testimony  of  John  L. 
Piper,  a  custom  house  appraiser,  who,  on  being  shown  a  report, 
dated  June  22d,  1874,  stated  that  he  signed  it,  and  that  the 
cause  of  damage  stated  in  it,  to  the  almonds  mentioned  in  it, 
was  sea  water  and  the  heat  of  the  vessel.  This  report  does 
not  appear  to  be  in  evidence.  He  was  shown  another  report, 
dated  July  27th,  1874,  signed  by  him,  containing  the  words, 
"  and  petroleum,"  and  the  words, "  and  permeated  with  petro- 
leum oil,"  which  report  does  not  appear  to  be  in  evidence. 
Elsewhere,  in  the  same  testimony,  he  states  that  he  recollects 
examining  "  100  bags  of  shelled  almonds  "  and  ^'  some  50  or 
more  bags  of  shell  almonds,"  and  other  articles  from  this  ves- 
sel, about  the  middle  of  February ;  that  he  found  the  articles 
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more  or  less  damaged ;  tbat  '^  the  cause  of  the  damage  was 
petroleum  oil  and  sea  water  slightly,  the  heat  of  the  vessel^ 
also ; "  that  the  most  of  the  damage  was  .petroleum  oil,  indi- 
cated in  the  appearance,  the  odor  and  the  taste ;  and  that  he 
gave  the  damage  all  those  tests,  and  came  to  the  conclusion 
that  the  most  of  it  was  petroleum  oil. 

The  claimants  contend  that  the  evidence  shows  that  the 
100  bags,  constituting  the  Gomez  &  Arguimbau  lot,  were  on 
top  of  the  other  cargo,  and  were  stained,  and  did  not  come 
in  contact  with  petroleum,  and,  therefore,  must  have  been 
stained  by  steam,  and  sweat  and  sea  water ;  and  that  it  must 
be  inferred,  from  the  evidence,  that  the  stains  in  the  other 
lots  were  from  the  same  cause.  The  damage  resulting  from 
such  staining  of  the  bags,  it  is  contended,  was  a  peril  of  the 
sea,  which  would  have  existed,  under  the  circumstances  of 
this  voyage,  if  the  vessel  had  never  had  any  petroleum  in  her. 
This  damage,  it  is  claimed,  has  been  included  in  the  allowance 
made. 

In  reply,  the  libellants  contend  that  the  proof  shows  that 
the  damage  did  not  arise  from  a  peril  of  the  sea,  but  from 
petroleum,  both  by  actual  contact  and  by  impregnation  ;  and 
that  every  one  of  the  three  lots  actually  came  in  contact  with 
petroleum.  They  refer  to  the  language,  before  cited,  of  the 
three  reports  in  regard  to  the  three  lots,  and  to  the  testimony 
of  various  witnesses.  Wyckofi,  who  signed  all  three  of  the 
reports,  testified,  at  the  trial,  that  he  examined  the  three  lots, 
and  that  the  report  was  correct ;  that  the  stains  on  the  bags 
in  the  Nordlinger  lot  were  principally  by  petroleum  oil ;  that, 
by  smelling,  feeling  and  tasting,  he  concluded  the  stains  were 
petroleum  stains ;  that  he  examined  the  Gomez  &  Arguim- 
bau lot  by  touching,  tasting  and  smelling ;  and  that  he  also 
examined  the  Dean  &  Hyberger  lot. 

The  clear  deduction  from  all  the  evidence  is,  that  there 
was  no  damage  by  staining  or  wetting  which  did  not  also  have 
the  impregnation  of  petroleum.  Some  almonds  may  ulti- 
mately have  been  discarded  as  mouldy,  but  the  petroleum 
damage  to  them  rendered  them  unmerchantable  at  the  time 
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they  were  delivered  from  the  vessel,  and  when  the  libellants 
were  entitled  to  have  them  merchantable.  It  was  uncertain 
how  they  would  tnm  out,  and  what  the  specnlation  of  buying 
them  would  result  in,  and  whether  the  petroleum  odor  and 
smell  could  be  got  rid  of.  AU  the  witnesses  who  examined 
the  almonds  carefully  speak  of  the  main  damage  as  being  the 
petroleum.  There  was  sea  water  and  sweat,  as  the  port  war- 
dens say,  but  the  sea  water  and  sweat  were  vehicles  for  the 
petroleum  fumes.  The  observation  of  the  port  wardens  was 
very  superficial,  and  extended  to  only  a  few  bags.  Bourdette 
did  not  handle,  taste  or  smell  the  almonds,  nor  does  it  appear 
that  Leaycraf t  did.  The  witnesses  who  a|)plied  feeling,  smell 
and  taste  found  petroleum.  Petroleum  was  the  greatest 
cause  of  damage,  very  clearly.  There  was  petroleum  damage 
where  bags  were  stained,  and  there  was  petroleum  damage 
where  bags  were  not  stained,  but  there  was  no  sea  water  or 
sweat  unaccompanied  by  petroleum  damage. 

The  claimants  contend,  that  one  third  of  the  $725  99,  and 
of  the  $215,  should  be  stricken  out  as  damages,  and  that  the 
$571  23  should  be  stricken  out  entirely,  on  the  view  that  the 
amounts  so  to  be  stricken  out  appear  to  be  damage  by  sea 
water  and  sweat,  and  not  by  petroleum.  But  a  careful  con- 
sideration of  the  evidence,  and  of  the  argument  for  the  claim- 
ants leads  me  to  the  same  conclusion  as  before,  that  more  has 
not  been  allowed  than  ought  to  have  been  for  purely  petro- 
leum damage,  and,  therefore,  that  nothing  was  allowed  for  dam- 
age by  steam  and  sweat,  and  by  sea  water. 

The  claimants  contend,  that,  whether  cargo  be  damaged 
by  the  direct  effect  of  the  heat  of  the  vessel,  or  by  direct 
contact  with  the  sweat  of  the  hold,  or  by  the  disengaging  of 
vapor  from  the  cargo  or  from  the  vessel  herself,  the  damage  is, 
in  each  of  such  cases,  the  result  of  the  heat  and  dampness,  and 
is  due  to  perils  of  the  sea.  Various  cases  are  cited  where  the 
carrier  was  held  not  liable — the  loss  of  molasses  through  fer- 
mentation of  it  by  heat — the  rusting  of  cargo  through  sweat 
occasioned  by  heat — the  leaking  of  casks  of  oil  from  heat  in 
the  hold — the  leakage  of  lard  in  hot  latitudes — injury  to  wheat 
Vol.  XIX.— 28 
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by  carrying  it  with  kerosene — ^injury  to  flour  by  carrying  it 
witb  sugar — ^and  it  is  urged,  that,  asthelibellants  knew,  when 
they  chartered  the  yessel,  that  she  was  to  take  ont  a  cargo  of 
petroleum,  they  are  chargeable  with  what  was  the  necessary 
result  of  the  heating  and  sweating  of  the  hold,  in  the  libera- 
tion of  the  vapor  of  petroleum  from  the  wood  of  the  vesseL 
There  is  a  clear  distinction  between  all  such  cases  and  the 
present  case.  The  ship-owners,  notwithstanding  any  knowl- 
edge the  charterers  had,  guaranteed  in  writing,  by  the  charter- 
party,  ^'  that  the  said  vessel,  in  and  during  the  said  voyage^ 
shall  be  kept  tight,  staunch,  well  fitted,  tackled  and  provided 
with  every  requisite  "  for  a  voyage  back  to  New  York,  with 
any  lawful  merchandise  the  charterers  should  think  proper  to 
ship.  The  ship-owners,  not  the  charterers,  took,  under  this 
contract,  the  risk  of  the  condition  of  the  vessel — the  risk  of 
there  not  being  heat  and  steam,  and  the  risk  of  so  cleansing 
the  vessel  as  to  take  the  cargo  safe  from  petroleum  damage, 
notwithstanding  heat  and  steam.  It  was  easy  to  have  put  in  a 
clause  providing  for  the  cleansing  of  the  vessel  in  a  specified 
manner,  or  for  taking  only  specified  cargo,  or  for  freeing  the 
vessel  from  petroleum  damage  to  specified  cargo. 
The  motion  for  a  re-argument  is  denied. 

F.  A.  Wilcox^  for  the  libellants. 

JR.  D,  Benedict^  for  the  claimants. 


The  Hadjb. 

P.  was  employed  by  the  owners  of  a  steamer  lyioj;  at  a  dock  to  assist  in  stowing^ 
her  cargo,  under  the  direction  of  a  stevedore.  While  werkinf^  In  her  below^ 
he  was  ordered  by  tlie  latter  to  go  forward  in  the  between-decks,  and  get 
some  dnnnage.  While  doing  so,  he  fell  into  the  lower  hold  and  was  injured. 
Sdd,  on  the  facts  of  the  case,  that  there  was  no  negligene  for  which  the  vessel 
liable. 


(Before  Blatobfoed,  J.,  Eastern  District  of  New  York,  Jnne  28th,  18810 
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This  was  a  suit  in  Admiralty,  in  rem^  brought  in  the  Dis- 
trict Court.  That  Court  dismissed  the  libel  and  the  libellant 
appealed  to  this  Court.  This  Court  found  the  following  facts : 
"  The  Hadje  was  an  ouean  steamer,  about  200  feet  in  length 
and  built  with  two  decks.  The  upper  or  main  deck  was  close 
laid  and  caulked.  The  other  deck  consisted  of  transverse 
beams,  which,  at  the  time  of  the  accident  hereinafter  men- 
tioned, were  from  7  to  10  feet  apart  and  of  various  dimen- 
sions. These  beams  were  about  10  feet  above  the  bottom  of 
the  hold  and  7^  feet  below  the  main  deck.  On  these  beams 
loose  planks  were  sometimes  laid  for  the  purpose  of  sepa- 
rating different  classes  of  cargo,  and  relieving  the  lower  tiers 
of  cargo  from  undue  pressure.  For  about  3  years  before 
December,  1S77,  the  Hadje  had  been  engaged  in  trade  be- 
tween Montreal  and  the  West  Indies.  Early  in  December, 
1877,  she  came  to  New  York  to  run  upon  a  different  route, 
and,  in  preparing  for  that  route,  went  to  a  shipyard,  where 
extra  transverse  beams  were  litted  in  her.  These  extra  beams 
were  of  wood,  and,  in  putting  them  in,  all  the  loose  planks  in 
the  vessel  were  thrown  into  the  lower  hold.  On  the  7th  of 
December,  1877,  the  repairs  being  completed,  the  master  of 
the  Hadje  ordered  the  planks  to  be  taken  from  the  hold  and 
placed  on  the  between-deck  beams,  to  make  room  for  the 
cargo  in  the  hold.  Aft  of  the  coal  bunker,  the  planks  were 
laid  on  the  between-deck  beams  with  a  view  to  separating  the 
cargo  carried  in  the  between-decks  from  the  cargo  carried  in 
the  hold.  Forward  of  the  coal  bunker,  no  cargo  was  to  be 
carried  in  the  between-decks,  and  the  planks  were  put  on  the 
beams  merely  to  get  thern  out  of  the  way.  Modt  of  the 
planks  were  Quebec  deals.  All  of  the  Quebec  deals  were  of 
a  uniform  length  of  12  feet,  though  there  were  some  other 
planks  mixed  with  them,  of  different  lengths.  The  arrange- 
ment of  the  between-decks  of  the  Hadje,  from  the  main 
hatch  forward,  was  as  shown  in  the  accompanying  diagram  : 
H,  H,  and  K,  K,  were  beams  running  across  the  vessel,  each 
2  feet  wide.  They  were  on  the  same  level  with  the  other 
between-deck  beams.     A  stringer  of  iron,  G,   G,  1  foot  9 
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inches  wide  in  parts,  and  2 
feet  wide  in  other  parts,  ex- 
tended aronnd  the  vessel  on 
the  same  leve],  and  coald  be 
and  was  used  to  walk  forward 
and  aft  upon,  in  the  between- 
deeks.  The  space  between. 
H,  H,  and  K,  K,  was  filled 
witi)  coal,  enclosed  between 
balkheads.  The  coal  was 
about  level  with  the  top  of 
the  between-deck  beams.  F, 
F,  were  small  decks,  on  the 
same  level  with  the  betweeA- 
decks  beams,  on  wliich  dun- 
nage was  commonly  stowed. 
The  forward  h^atch  of  the 
main  deck  was  15  feet  8  in- 
ches in  length  and  6  feet  in 
width,  and  the  forward  part 
of  the  forward  hatch  was 
nearly  on  a  line  with  the  be- 
tween-decks  beam  0.  The 
main  hatch  was  23  feet  in 
length  by  12  feet  in  width, 
and  the  forward  end  of  it 
commenced  2  feet  from  the 
said  coal  bunker.  Loose 
planks  were  laid  on  the  be- 
tween-decks  beams,  (except 
under  the  hatch,)  extending 
from  H,  H,  to  0.  From  the 
centre  of  H,  H,  to  the  centre 
of  C  was  10  feet  9  inches. 
Other  planks  were  laid  ir- 
regularly from  C,  over  D, 
towards  E.     Most  of  these 
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planks  ^rere  Quebec  deals.  The  beam  C  was  3  inches  wide. 
From  the  centre  of  C  to  the  centre  of  D  was  7  feet  9  inches. 
D  was  a  beam  9  inches  wide.  From  the  centre  of  D  to  the 
tank  was  7  feet  4  inches.  The  after  end  of  the  tank  was  flush 
with  the  after  end  of  the  decks  F,  F.  From  the  centre  of  C 
to  £  was  15  feet  1  inch.  The  Quebec  deals  fell  about  3  feet 
short  of  reaching  £.  Tlie  libellant  was  a  longshoreman,  and, 
on  the  8th  of  December,  1877,  was  employed  by  the  owners 
of  the  Hadje  to  assist  in  the  stowage  of  the  cargo  of  the 
vessel.  He  was  working  under  the  direction  of  a  foreman 
stevedore,  but  was  paid  directly  by  the  owners  of  the  vessel. 
The  vessel  was  afloat  in  the  port  of  New  York,  lying  at  pier 
12,  North  river.  About  2  o'clock  in  the  afternoon  of  the  8th 
of  December,  while  at  work  in  the  lower  hold,  near  the  main 
hatch,  the  libellant  was  ordered  by  the  foreman  stevedore  to  go 
forward  and  get  some  dunnage.  The  dunnage  was  stowed  on 
the  little  deck  F,  on  the  starboard  side.  He  went  forward  from 
the  main  hatch,  in  the  between  decks,  starting  from  the  port 
side  near  the  main  hatch,  and,  while  attempting  to  reach  the 
dunnage  by  walking  on  the  loose  planks,  he  stepped  on  the 
unsupported  ends  of  some  Quebec  deals,  between  D  and  E, 
and  fell  with  the  deals  into  the  lower  hold,  sustaining  in  juries. 
The  proper  and  usual  way  of  going  fore  and  aft  in  the 
between  decks  of  the  Hadje  was  over  the  stringer  Q,  G,  run- 
ning along  the  side  of  the  vessel,  and  the  proper  and  usual 
way  of  crossing  from  one  side  of  the  vessel  to  the  other  was 
on  the  cross  beams  H,  H,  and  K,  K.  At  the  time  of  the 
accident,  the  covers  were  ofif  of  the  main  hatch  and  the  fore 
hatch  of  the  main  deck,  and  the  between-decks  was  well 
lighted.  The  planks  forward  of  the  coal  bunker  had  not 
been  laid  for  the  purpose  of  forming  a  deck,  or  affording 
support,  or  means  of  access  to  the  forward  part  of  the  vessel. 
They  had  been  laid  there  irregularly,  for  the  purpose  of  get- 
ting them  out  of  the  way  of  the  cargo  which  was  being 
stowed  in  the  lower  hold.  The  libellant  had,  some  18  months 
before,  worked  on  the  Hadje,  at  which  time  he  noticed  that 
she  had  no  planking  in  her  between-decks.     For  2  years  con- 
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tinnoufily,  prior  to  this  accident,  he  bad  been  working  upon 
other  steamers  of  the  line  to  which  the  Hadje  belonged,  three 
of  them  on  which  he  so  worked  having  had,  at  the  times  he  so 
worked  on  them,  open  between-decks  like  that  of  the  Hadje, 
and  he  had  frequently  laid  loose  planks  in  the  between-decks 
of  said  vessels,  while  stowing  cargo  there.  The  planks  for- 
ward of  the  coal  bunker,  in  the  between-decks  of  the  Hadje, 
were  not,  and  did  not  appear  to  be,  regularly  laid.  They 
were,  to  the  eye,  loose  and  irregular.-  The  danger  of 
attempting  to  walk  upon  them  was  apparent.  There  was  no 
occasion  for  the  libellant  to  go  upon  tbem.  They  were  not 
laid  to  walk  on,  nor  held  out  as  places  to  walk  on.  There 
were  safe  places  laid  for  the  libellant  to  walk  on." 

Jafne8  McKeen^  for  the  libellant. 

Thomas  JE,  StiUman  and  Wilhelmus  Mynderse^  for  the 
claimant. 

Blatohford,  J.  Having  found  substantially  the  fore- 
going facts,  the  District  Court  held,  that  it  was  not  negligence 
to  allow  the  between-deck  beams  of  the  vessel  to  be  un- 
covered by  a  deck,*or  to  nse  such  beams  for  the  stowage  of 
loose  planks  for  a  temporary  purpose,  or  to  leave  the  ends  of 
the  loose  deals  unsupported  at  the  place  where  the  libellant 
fell ;  that  the  deals  were  not  so  placed  as  to  justify  the  libel- 
lant in  believing  that  he  was  proceeding  upon  a  deck ;  and 
that  the  libellant  used  the  deals  for  a  purpose  for  which  they 
were  not  intended,  without  necessity,  and  with  fair  notice, 
from  the  manner  in  which  they  lay,  that  they  were  not  in- 
tended to  be  so  used.  In  these  views  I  concur,  and  it  is  not 
necessary  further  to  enlarge  upon  them.  The  libel  must  be 
dismissed,  with  costs  in  both  Courts. 
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Gabbbt  a.  Hobabt,  as  beoeiveb  of  the   Fiebt  National 

Bane  of  Newaek 

vs. 
Caroline  H.  Johnson. 

The  ComptroUer  of  the  Cnrrency,  under  §  12  of  the  Act  of  June  Sd,  1864,  (IS 
U.  8.  Stat,  atLarffe,  102,)  made  en  assessment  of  100  per  cent,  on  the  pmr 
▼alae  of  the  shares  of  a  national  bank  in  New  Jersey.  The  receiver  of  the 
bank  sned  the  defendant,  a  married  woman,  to  collect  the  assessment  on 
shares  owned  by  her.  She  set  up,  as  a  defence,  that,  when  sned,  she  was  a 
married  woman,  and  a  resident  and  citizen  of  New  York  ;  that  she  bought 
the  shares  through  her  agent,  in  New  Jersey,  while  she  was  a  married  woman ; 
and  that  the  certificate  therefor  was  deliyered  to  her  agent  in  New  Jersey. 
The  statute  of  New  Jersey  in  force  when  she  became  the  owner  of  the  shares, 
{Act  of  March  27/A,  1874,  Bevised  Slatutea  of  Hew  Jeruy,  of  1874,  p,  469,  §  Ci) 
allowed  a  married  woman  to  bind  herself  by  contract,  and  to  be  sued  thereon, 
as  if  unmarried,  but  provided  that  such  enactment  should  not  enable  her  to 
become  *'  an  accommodation  indorser,  guarantor  or  surety,"  and  that  she 
should  not  "  be  liable  on  any  promise  to  pay  the  debt,  or  answer  for  the  de- 
fault or  liability,  of  any  other  person :  "  Md^  that  the  liability  of  the  de- 
fendant was  not  that  of  suretyship,  and  that  the  suit  was  not  one  to  enforce 
a  promise  or  undertaking  to  pay  the  debt  of  another,  and  that  the  defendant 
was  liable. 

The  contract  was  for  the  benefit  of  the  defendant,  as  the  holder  of  a  separate 
estate,  and  she  cannot  enjoy  the  benefit  of  her  position  as  a  shareholder,  and 
then  repudiate  the  statutory  obligation  attached  to  it. 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  June  80th,  1881.) 

Blatchfobd,  J.  The  complaint  alleges  that  the  First 
National  Bank  of  Newark,  located  in  Newark,  New  Jersey, 
was  duly  organized  as  a  bank  under  the  Act  of  June  3d, 
1864,  (13  U.  S.  Stat,  at  Large,  91) ;)  that,  on  the  14th  of  June, 
1880,  it  became  insolvent ;  that  the  plaintiff  was  appointed  its 
receiver;  that  its  assets  were  insufficient  to  pay  its  debts; 
that  the  Comptroller  of  the  Currency,  under  §  12  of  said  Act, 
has  ordered  and  made  an  assessment  on  the  shareholders  of 
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Baid  bank  '^  equally  and  ratably,  to  the  amount  of  one  hun- 
dred  dollars  ^^er  cetitum  of  the  par  value  of  the  shares  of  the 
capital  stock  of  the  said  association  held  or  owned  by  them 
respectively  at  the  time  of  its  failure  or  suspension,"  and  has 
ordered  the  plaintiff  to  institute  suits  to  enforc;e  against  each 
shareholder  his  personal  liability  as  such  to  said  extent ;  that 
the  defendant  was,  at  the  time  of  said  suspension  and  failure 
of  said  bank,  a  shareholder  of  its  capital  stock  to  the  amount 
of  twelve  shares,  of  the  par  value  of  $100  per  share,  and  held, 
or  was  entitled  to  hold,  in  her  possession  or  control,  the  usual 
stock  certificate,  as  such  shar^older;  and  that,  therefore, 
the  defendant  is  liable  to  the  plaintiff  for  $1,200,  with  inter- 
est from  July  14th,  1880,  the  date  of  the  order  of  assess- 
ment. The  defendant  has  put  in  an' answer  to  the  complaint. 
One  of  the  separate  defences  set  up  in  the  answer  is,  that  the 
defendant,  in  December,  1852,  became,  and  ever  since  haa 
been,  and  still  is,  the  wife  of  Henry  W.  Johnson,  who,  at  the 
time  of  the  commencement  of  this  action,  was,  and  still  is,  a 
resident  and  citizen  of  the  State  of  New  York ;  that  the  said 
twelve  shares  were  purchased  by  her,  through  her  duly  con- 
stituted agent,  in  the  State  of  New  Jersey,  while  she  was 
such  married  woman,  and  the  certificate  therefor  was  deliv- 
ered to  her  said  agent  within  that  State,  and  that  she  never 
became  or  was  the  owner  of  any  of  the  shares  of  the  said 
bank  otherwise  than  in  the  manner  above  stated..  To  that 
defence  the  plaintiff  demurs,  on  the  ground  that  it  is  insuf- 
ficient in  law  upon  the  face  thereof. 

It  is  provided  by  §  12  of  said  Act  of  1864,  "  that  the  cap- 
ital stock  of  any  association  formed  under  this  Act  shall  be 
divided  into  shares  of  one  hundred  dollars  each,  and  be 
deemed  personal  property  and  transferable  on  the  books  of 
the  association  in  such  manner  as  may  be  prescribed  in  the 
by-laws  or  articles  of  association ;  and  every  person  becom- 
ing a  shareholder  by  such  transfer  shall,  in  proportion  to  his 
shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder  of  such  shares.  *  *  *  The  shareholders  of  each 
association  formed  under  the  provisions  of  this  Act    *    *    * 
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shall  be  held  individually  responsible,  eqnally  and  ratably, 
and  not  one  for  another,  for  all  contracts,  debts,  and  engage- 
ments of  such  association,  to  the  extent  of  the  amount  of 
their  stock  therein,  at  the  par  value  thereof,  in  addition  to 
the  amount  invested  in  such  shares." 

It  is  provided  by  the  Act  of  the  Legislature  of  the  State 
of  New  Jersey,  approved  March  27th,  1874,  {Revised  Stat- 
utes  of  New  Jersey^  of  1874,  jp.  469,  §  6,)  "  that  any  married 
woman  shall,  after  the  passing  of  this  Act,  have  the  right  to 
bind  herself  by  contract,  in  the  same  manner  and  to  the  same 
extent  as  though  she  were  unmarried,  and  which  contracts 
shall  be  legal  and  obligatory,  and  may  be  enforced  at  law  or 
in  equity,  by  or  against  soch  married  woman,  in  her  own 
name,  apart  from  her  husband,  provided,  that  nothing  herein 
shall  enable  such  married  woman  to  become  an  accommoda- 
tion indorser,  guarantor,  or  surety,  nor  shall  she  be  liable  on 
any  promise,  to  pay  the  debt,  or  answer  for  the  default  or 
liability,  of  any  other  person." 

It  is  admitted  that  this  New  Jersey  statute  took  effect 
before  the  defendant  became  the  owner  of  the  shares  in 
question,  although  the  date  when  she  became  such  owner  is 
not  set  forth  in  the  answer.  It  is  contended  for  the  defend- 
ant that  the  liability  created  by  the  Act  of  Congress  is  in  the 
nature  of  a  liability  of  suretyship,  and  that  this  suit  is  one  to 
enforce  a  promise  or  undertaking  to  pay  the  debt  of  another, 
and  is,  therefore,  within  the  proviso  of  the  New  Jersey 
statute,  and  a  recovery  cannot  be  had  against  the  defendant 
on  such  promise.  This  view  does  not  appear  to  be  tenable. 
The  contract  made  by  the  shareholder  is  entered  into  by  the 
act  of  becoming  a  shareholder.  Every  creditor  of  the  bank, 
becoming  such,  becomes,  eo  instomti^  a  creditor  of  the  share- 
holder in  respect  to  the  liability  in  question.  The  share- 
holder becomes  thereby  a  principal  debtor.  The  debt  of  the 
bank  is  his  debt  at  the  instant  of  its  creation,  and  the  debt  of 
the  bank  is  referred  to  only  as  a  measure  of  the  debt  of  the 
shareholder.  It  is  true  that  the  payment  of  the  debt  of  the 
bank  by  the  bank  extinguishes  the  debt  of  the  shareholder. 
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But  the  idea  of  guaranty  or  Bnretyship  or  of  a  promise  to  pay 
the  debt  or  answer  for  the  liability  of  another  is  altogether 
destroyed  by  the  fact  that  the  debt  of  the  bank  is  incurred 
for  the  benefit  of  the  shareholder  exclusively,  and  is  thus  the 
debt  of  the  shareholder,  as  a  principal.  The  shareholder  has 
no  remedy  over  against  the  bank  or  against  his  co-stock- 
holders. This  inherent  idea  of  guaranty  or  suretyship  is 
wanting.  As  the  case  is  not  within  the  proviso  of  the  New 
Jersey  statute,  that  statute  makes  the  defendant  liable  on  her 
contract. 

Moreover,  it  must  be  assumed  either  that  the  defendant 
had  a  separate  estate  or  contracted  with  a  view  to  create,  by 
owning  the  stock,  a  separate  estate.  In  either  view,  the  con- 
tract was  for  her  benefit  as  the  holder  of  a  separate  estate. 
Under  such  circumstances,  by  way  of  estoppel,  she  will  not 
be  allowed  to  claim  and  enjoy,  as  regards  the  bank,  and  cred- 
itors, and  her  co-stockholders,  the  benefit  of  her  position  as  a 
shareholder  and  then  repudiate  the  statutory  obligation 
attached  to  it.  {Mrs.  MattAeioman^s  Casey  L.  li,,  3  £q. 
CaseSy  781 ;  In  re  The  Bedprodty  Bomk^  22  N.  JT.,  9 ;  Nor 
tional  Batik  v.  Case^  9  Otto^  628.) 

There  must  be  judgment  for  the  plaintifip  on  the  demurrer. 

John  H.  KnoXy  for  the  plaintiff. 
Joseph  H.  ChoaUy  for  the  defendant. 
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BOBBBT  OnDEBDONK 

John  Fanning  and  Isaao  Williams.     In  Equttt. 

All  the  claims  of  letters  patent,  No.  217,619,  granted,  July  15tb,  1879,  to 
Josephine  P.  Fffnning  and  Isaac  Williams,  as  assignees  of  John  Fanning,  for  an 
"  improTement  in  lemon-sqneezers,"  require,  as  an  element  in  the  combination, 
that  the  bed  should  be  perforated,  and  the  language  of  the  specification  and 
claims  makes  it  impossible  to  cootrae  the  patent  otherwise  than  as  one 
for  a  combination,  one  of  whose  essential  elements  is  a  bed  with  holes 
thron<;h  it. 

A  solid  bed,  with  grooves  to  conduct  the  juice  to  the  edge  of  the  bed,  is  not  an 
equiyalent  for  the  perforated  bed. 

(Before  Bbnidiot,  J.,  Eastern  District  of  New  York,  July  1st,  1881.) 

fiENBx>ioT,  J.  This  action  is  founded  npon  a  patent  owned 
by  the  plaintiff,  No.  217,519,  issued,  July  16th,  1879,  to  Jo- 
sephine P.  Fanning  and  Isaac  Williams,  as  assignees  of  the 
defendant  John  Fanning,  for  an  "improvement  in  lemon 
squeezers."  The  allegation  of  the  bill  is,  that  the  defendant 
makes  and  sells  a  lemon  squeezer  similar  to  that  described  in 
the  plaintiff 's  patent.  The  defendant,  among  other  things, 
denies  that  the  machine  he  makes  is  similar  to  that  secured  by 
the  patent.  The  patent  sued  on  has  been  before  this  Court 
in  a  former  action  between  these  same  parties.  In  that  case, 
the  infringing  machine  was  different  from  the  machine  now 
complained  of,  and  then  a  preliminary  injunction  was  granted 
to  the  plaintiff,  upon  the  ground  that  the  circumstances  attend- 
ing the  sale  of  the  patent  by  the  defendant  to  the  plaintiff 
rendered  it  proper  to  compel  the  defendant  to  refrain  from 
making  machines  like  those  there  complained  of,  during  the 
pendency  of  the  suit.  This  was  the  extent  of  the  adjudication 
made  in  the  former  action.  The  final  decree  subsequently 
entered  in  that  action  was  upon  the  consent  of  the  parties,  and 
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not  apon  the  determination  of  the  Coart,  either  in  respect  to 
the  validity  of  the  patent  saed  on,  or  the  character  of  tlie  al- 
leged infringement. 

In  the  present  case,  the  questions  respecting  the  validity  of 
the  plaintiff's  patent  are  the  same  as  in  the  former  action,  bnt 
the  question  of  infringement  is  different.  The  latter  question 
is  the  only  one  necessary  to  be  determined  on  this  occasion,  in 
the  view  I  take  of  the  case,  and  this  opinion  will,  therefore, 
proceed  upon  the  assumption  that  the  patent  sued  on  secures 
to  the  plaintiff  an  exclusive  right  to  the  invention  which  his 
patent  describes. 

This  patent  is  for  a  combination,  the  elements  of  which  are 
conceded  to  be  old.  It  contains  four  claims,  as  follows :  ^'  1st. 
In  a  lemon  sqaeezer,  the  convex  perforated  bed  to  receive  the 
lemon,  in  combination  with  a  concave  presser,  substantially  as 
specified.  2d.  In  a  lemon  squeezer,  the  convex  bed,  with  a 
rim  around  the  same,  and  perforated,  in  combination  with  the 
concentrator  below  the  perforated  bed,  to  receive  the  juice 
and  pass  the  same  to  the  tumbler  or  other  vessel,  substantially 
as  set  forth,  od.  The  combination,  in  a  lemon  squeezer,  of 
the  convex  perforated  bed  (a),  concentrator  (c?),  supporting 
ring  («),  standard  (rf),  guide  rods  (ti),  cup  and  actuating  mechan- 
ism, substantially  as  set  forth.  4th.  The  combination,  in  a  lemon 
squeezer,  of  the  removable  convex  perforated  bed,  the  support- 
ing ring  (^),  standard  (rf),  lever  {g\  link  (Q,  and  presser  cup,  sub- 
stantially as  described.  In  each  of  these  claims,  the  bed  upon 
which  the  lemon  rests  while  subjected  to  pressure  is  described 
as  being  a  perforated  bed,  and  the  language  seems  to  plainly 
indicate  that  a  bed  containing  perforations,  on  which  the 
lemon  is  intended  to  rest,  is  claimed  as  one  of  the  elements  of 
the  combination.  This  conclusion,  that  a  perforated  bed  is  an 
essential  element  in  the  combination  claimed,  is  fortified  by 
the  language  of  the  specification.  Thus,  it  is  there  said  :  "  I 
make  use  of  a  convex  bed  or  surface  for  the  lemon  to  rest  on. 
The  same  is  perforated  for  the  passage  of  the  lemon  juice." 
Again  :  "  The  perforated  bed  (a)  is  convex  on  its  upper  sur- 
face, and  it  is  perforated  with  numerous  holes.     There  is  a 
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rim  {b)  around  the  same,  to  retain  any  jaice  and  cause  it  to 
pass  through  the  outer  perforations."  Again :  "  The  perfo- 
rated bed  and  concentrator  will  usually  be  cast  in  one  piece." 
This  language,  coupled  with  the  language  employed  in  each  of 
the  claims  of  the  patent,  renders  it  impossible  to  construe  the 
patent  otherwise  than  as  a  patent  for  a  combination,  one  of 
whose  essential  elements  is  a  bed  on  which  the  lemon  is  to 
rest  while  subjected  to  pressure,  such  bed  having  holes  pierced 
therein  for  the  purpose  of  permitting  the  juice  of  tlie  lemon 
to  pass  through  the  bed,  and  so  into  the  concentrator  below. 
If  this  understanding  of  the  patent  be  correct,  I  am  unable 
to  discover  any  infringement  of  the  patent  by  the  defendants' 
machine,  for,  in  the  defendants'  machine,  the  bed  on  which 
the  lemon  rests  while  subjected  to  pressure  has  no  perfora- 
tions. In  the  defendants'  machine  the  bed  is  solid,  with  a 
grooved  or  corrugated  surface,  so  constructed  that  it  is  impos- 
sible for  the  juice  of  the  lemon  to  pass  through  the  bed,  but 
the  same  is,  by  means  of  the  grooves  in  the  surface  of  the  bed, 
conducted  to  the  edge  of  the  bed,  where  it  passes  into  the 
concentrator  around  the  bed,  running  between  the  edge  of 
the  bed  and  the  rim  of  the  concentrator.  One  machine  is 
constructed  to  compel  the  juice  to  pass  through  the  bed; 
the  other  to  render  it  impossible  for  the  juice  to  take  that 
course. 

It  has  been  contended  in  behalf  of  the  plaintiff,  that  the 
spaces  which  appear  in  the  defendants'  machine,  l)etween  the 
edge  of  the  bed  and  the  rim  of  the  concentrator,  are  perfora- 
tions in  the  bed,  within  the  meaning  of  the  plaintiff's  patent. 
But  the  word  "  perforations"  conveys  the  idea  of  a  hole 
through  an  article,  and  cannot,  with  propriety,  be  held  to  des- 
cribe a  space  between  two  articles,  such  as,  in  the  defendants' 
machine,  is  left  between  the  bed  and  the  concentrator.  To 
80  read  the  plaintiff'?  patent  would  be  to  enlarge  its  scope. 
by  giving  a  strained  interpretation  to  the  language  em-  ^ 
ployed. 

But,  it  is  again  contended  on   behalf  of  the  plaintiff,  that 
the  use,  in  the  defendants'  machine,  of  a  bed  for  the  lemon 
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to  rest  on,  located  inside  of  the  concentrator,  with  a  space  be- 
tween the  edge  of  the  bed  and  the  rim  of  the  concentrator, 
is  bnt  the  employment  by  the  defendants  of  equivalent  mech- 
anism to  accomplish  the  same  result,  and  for  that  reason  he 
mnst  be  held  to  infringe.  In  one  sense  the  result  is  the  same. 
That  is  to  say,  in  both  machines  the  juice  is  sqaeezed  out  of 
the  lemon  and  caught  in  a  concentrator.  But,  in  one,  the 
juice  is  forced,  by  the  act  of  the  presser,  directly  through  the 
bed  to  the  concentrator  below,  by  means  of  perforations  in 
the  bed.  In  the  other,  a  different  direction  is  given  to  the 
juice.  It  is  forced  to  the  edges  of  the  bed,  where,  by  force 
of  gravity,  it  passes  around  the  edges  of  the  bed,  and  then  to 
the  concentrator  below.  This  change  in  combination  is  sub- 
stantial, and  not  merely  colorable,  as  appears  by  testimony 
introduced  by  the  plaintiff,  and,  also,  by  testimony  introduced 
by  the  defendants.  The  plaintiff's  witness  Frank  Stone,  who 
used  the  defendants'  machine  for  some  two  weeks,  squeezing 
about  300  lemons  a  day,  sold  that  machine  and  bought  one  of 
the  plaintiff 's,  because,  as  I  understand  the  witness,  the  plaint- 
iff's  machine  does  not  choke  up  so  fast,  nor  require  such  fre- 
quent cleansing  as  the  defendants'.  The  defendants'  witness 
Hall  finds,  from  actual  experiment,  that  the  perforations  in 
the  bed  of  the  plaintiff's  machine  render  it  more  liable  to  clog 
than  the  defendants'  machine,  and  more  diflScult  to  clean. 
Thus,  both  sides,  while  they  differ  as  to  which  machine  is  the 
better,  agree  that  the  machines  perform  the  work  differently. 
If  the  fact  be,  as  both  sides  prove,  that  a  difference  exists  be- 
tween the  operations  of  the  two  machines,  in  respect  to  the 
liability  to  clog,  and  in  the  ease  with  which  the  machine  can 
be  kept  clean,  and  if,  as  the  plaintiff  shows,  this  difference,  of 
itself,  is  sufficient  to  make  the  plaintiff's  machine  more  useful 
when  in  actual  and  frequent  operation,  inasmuch  as  the  only 
difference  between  the  machines  lies  in  the  bed,  the  conclusion 
must  follow,  that  the  substitution  of  the  defendants'  bed  in 
place  of  the  plaintiff's  bed  was  more  than  a  mere  colorable 
change  of  form. 

My  opinion,  therefore,  is,  that  none  of  the  combinationa 
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claimed  in  the  plaintiff's  patent  are  to  be  found  in  the  de- 
fendants' machine,  and  that  the  defendants  cannot  be  held  to 
have  infringed  the  plaintiff 's  patent  by  the  manufacture  and 
sale  of  the  lemon  squeezer  described  in  the  bill. 
The  bill  is,  accordingly,  dismissed,  with  costs. 

Foster^  Wentwarth  <k  Foster^  for  the  plaintiff. 

E,  H.  Brawny  for  the  defendants. 


Th£  Kbtohum  Habybstbb  Compant 
Thb  Johnson  Habyesteb  Company.    In  Equtiy. 

Although  a  patent  giyes  no  protection  abroad,  in  the  sale  of  machiuee  abroad, 

it  gives  protection  in  the  United  States,  in  making  machines  in  the  United 

States,  for  sale  abroad. 
Where  infringing  mannracture  io  the  United  States  is  followed  by  sale  abroad, 

the  damages  allowed  onght  not  to  be  merely  nominal. 
Whether  the  same  damages  would  be  proper  for  machines  sold  abroad  and  ma* 

chines  sold  here,  both  being  unlawfully  made,  q%ter$. 

(Before  Blatchford,  J.,  Northern  District  of  New  York,  Joly  6th,  1881.) 

Blatchfobd,  J.  I  think  the  provisions  of  the  decree  as 
to  license  fees,  in  connection  with  the  testimony,  are  sufficient 
to  authorize  the  finding  of  a  license  fee  of  $5  for  each  ma- 
chine with  a  concave  wheel,  made  and  sold  in  the  United 
States,  and  one  of  $2  50  for  each  machine  with  a  concave 
wheel,  made  in  the  United  States  for  sale  abroad,  and  sold 
abroad.  Although  the  patent  could  give  no  protection  abroad, 
in  the  sale  of  machines  abroad,  it  gave  protection  in  the 
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United  States,  for  maldDg  inachiues  in  the  United  States,  for 
eale  abroad.  The  patent  prevented  all  persons  but  the  pa- 
tentee from  making  in  the  United  States.  The  privilege  of 
making  in  the  United  States,  for  sale  abroad,  was  valuable,  as 
was  shown  by  the  fact  that  the  defendant  made  in  the  United 
States  for  sale  abroad.  The  plaintiff  wis  entitled  to  that 
privilege  exdusivelj,  and  to  damages  for  its  violation.  It 
may  be,  that,  in  the  case  of  manufacture  in  the  United  States, 
without  sale  any  where,  nominal  damages  only  are  to  be 
allowed ;  but,  where  such  manufacture  is  followed  by  sale 
abroad,  it  cannot  be  said  that  the  damages  ought  to  be  only 
nominal.  It  is  true  that  the  sale  is  the  fruition  and  gives  the 
profit,  and  that  the  sale  is  abroad,  and  the  patent  does  not 
cover  the  sale  abroad.  But,  the  unlawful  act  of  making  is 
made  hurtful  by  a  sale  wherever  made.  The  legal  damages 
for  making  and  Belling  here  may  be,  in  some  cases,  greater 
than  the  legal  damages  for  making  here  and  selling  abroad, 
but  to  deprive  the  patentee  of  all  damages  for  unlawful  mak- 
ing here  because  the  article  is  sold  abroad,  is  to  deprive  him  of 
part  of  what  his  patent  secures  to  him. 

The  allowance  on  the  concave  wheel  machines  should  be 
for  1,767  machines  at  $5  a  piece,  being  $8,835 ;  and  for  4,484 
machines  sold  abroad,  at  $2  50  a  piece,  being  $11,210.  The 
allowance  under  the  shoe  patent  should  be  for  98  machines, 
at  $1  50  a  piece,  being  $147 ;  and  for  89  machines  sold  abroad, 
at  75  cents  a  piece,  being  $66  75. 

The  allowance  to  the  plaintiff  of  only  one-half,  on  machines 
sold  abroad,  of  the  fee  on  machines  sold  here,  is  very  liberal 
to  the  defendant.  It  is  all  the  plaintiff  asks,  and  is  not  to  be 
regarded  as  establishing  the  rule  that  the  same  damages  would 
not  be  proper  for  machines  sold  abroad  and  for  machines  sold 
here,  both  being  unlawfully  made.  The  act  of  making,  in 
either  case,  is  necessary  to  enable  the  sale  to  be  made,  and,  the 
making  being  unlawful,  it  is  no  injustice  to  attribute  to  the 
unlawful  act  all  the  consequences  which  flow  from  it. 

The  defendant's  exceptions  are  disallowed,  with  costs,  and 
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the  plaintiff 's  are  allowed,  with  costs,  and  a  decree  will  be 
entered  for  the  plaintiff  for  $20,258  75. 

Spencer  Clinton^  for  the  plaintiff. 

Wc^rd  Hunt^  Jr.^  for  the  defendant. 


John  Carnbick  and  another 
John  McKesson  and  another.    In  Equht. 

In  a  suit  in  eqoity  on  re-issued  letters  patent,  a  plea  which  alleges  that  certain 
patents  granted  prior  to  the  granting  of  the  original  patent  show  inyentions 
contained  in  the  re-issne,  and  nhow  that  the  re-issue  is  not  for  the  same  inyen- 
tion  as  the  original,  and  also  alleges  that  the  re-issue  contains  matter  not  in- 
Tented  by  the  patentee  at  the  date  of  the  original  patent,  is  a  plea  setting  up 
the  defence  specified  in  subdivision  3  of  §  4,920  of  the  Revised  Statutes, 
namely,  that  the  invention  was  patented  prior  to  its  supposed  invention  by 
the  patentee,  and  is  a  defence  which,  in  a  suit  in  equity,  must  be  set  up  in  an 
answer,  and  not  by  a  technical  plea. 

(Before  Blatohfokd,  J.,  Southern  District  of  New  York,  July  *l\\  1881.) 

Blatohford,  J.  The  purport  and  object  of  the  plea  in 
this  case  seem  to  be  to  put  in  evidence  certain  specified  pa- 
tents and  publications,  which  the  plea  alleges  existed  prior  to 
the  original  patent  sued  on,  and  describe  and  show  inventions 
and  subject  matter  embraced  and  contained  in  the  re-issue. 
These  patents  and  publications  are  set  up  in  the  plea  as  show- 
ing that  the  re-issue  is  not  for  the  same  invention  as  the  orig- 
inal patent,  "  but  embraces  and  contains  "  what  is  found  in 
such  prior  patents  and  publications.  It  does  not  follow,  that, 
because  what  is  found  in  the  re-issue  is  found  in  patents  and 
publications  which  existed  before  the  date  of  the  original  pa- 
tent, the  re-issue  is  not  for  the  same  invention  as  the  original. 
Vol.  XrX.— 24 
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becanso,  equally  well,  what  is  found  in  saeh  patents  and  pub- 
lications may  be  found  in  the  original,  and  it  is  not  alleged  in 
the  plea  that  what  is  so  found  in  such  prior  patents  and  pub- 
lications is  not  found  in  the  original.  It  is  true  that  the  plea 
says  that  the  re-issue  contains  matter  not  known  to  or  invented 
by  the  patentees  at  the  date  of  the  original,  and  matter  shown 
in  the  prior  patents  and  publications,  but  it  does  not  aver  that 
the  matter  thus  referred  to  is  one  and  the  same  matter.  So, 
really,  the  plea  aims  to  set  up  the  defence  specified  in  subdi- 
vision 3  of  §  4,920  of  the  Revised  Statutes,  namely,  that  the 
invention  was  patented  or  described  in  a  printed  publication 
prior  to  the  supposed  invention  by  the  patentees.  The  clear 
purport  of  §  4,920  is,  that  such  a  defence  must,  in  a  suit  in 
equity,  be  set  up  in  an  answer  and  not  by  a  technical  plea. 
The  plea  is  overruled,  with  costs  to  be  taxed,  but  the  de- 
fendant may  answer  the  bill  in  30  days,  on  payment  of  such 
costs. 

J.  A.  Whitney^  for  the  plaintiffs. 
F.  H.  Betts^  for  the  defendants. 


The  First  IN'ational  Bank  of  Osweoo 
The  Town  op  Woloott. 

A  recital  on  the  &ce  of  bonds  isaned  by  a  town  in  aid  of  a  railroad,  that  the 
bonds  are  issued  "  by  yirtae  of"  a  certain  Act  of  the  Legislature,  may  be  a 
correct  statement,  although  there  has  been  no  compliance  with  the  Act 

Id  this  case,  the  retaioing  of  the  certificate  of  stock  received  for  the  bonda,  on 
their  issue,  was  held  to  be  a  ratification  of  the  act  of  the  commiaaioners  of 
the  town  in  issuing  the  bonds. 

(Before  Wallaoc,  J.,  Northern  District  of  New  York,  July  llth,  1881.) 
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Wallach:,  J.  A  question  is  made  in  this  case  whether 
the  recitals  upon  the  face  of  the  bonds  issued  in  the  name  of 
the  defendant  are  such  as  to  authorize  a  purchaser  to  assume 
that  the  agents  of  the  defendant  had  compb'ed  with  the  statu- 
tory requirements  in  issuing  the  bonds.  If  they  were  not 
sufficient,  it  was  incumbent  upon  a  purchaser  to  examine  into 
the  preliminary  proceedings,  in  order  to  ascertain  whether  or 
not  the  commissioners  had  observed  the  conditions  which  the 
statute  imposed  upon  their  action.  The  recital  upon  the  face 
of  the  bonds  is,  that  they  were  issued  "  by  virtue  of  an  act 
of  the  Legislature  of  the  State  of  New  York,  entitled,"  &c. 
In  Pompton  v.  Cooper  Union^  (101  U,  A,  196,)  the  Supreme 
Court  of  the  United  States  held,  that  where  the  bonds  recited 
on  their  face  that  they  were  issued  "in  pursuance"  of  an  act 
of-  the  Legislature  of  New  Jersey,  a  bona  fide  purchaser  had 
a  right  to  presume  that  the  power  of  the  agents  was  properly 
exercised,  and  was  not  bound  to  look  beyond  the  question  of 
its  existence.  In  that  case,  as  in  the  present,  the  recital  was 
of  a  legal  conclusion  ;  but,  in  that  case,  it  was  a  legal  conclu- 
sion which  was  not  warranted  unless  there  had  been  a  com- 
pliance with  the  statute,  while  here  it  might  be  correct 
although  th^re  had  not  been  a  compliance.  A  recital  that 
bonds  have  been  issued  "  by  virtue  of  "  a  certain  statute,  may 
mean  only,  that  the  authority  to  issue  them  was  derived  from 
the  statute,  being  used  as  the  equivalent  of  legal  efficacy  or 
power. 

Assuming,  however,  that  the  recital  is  not  a  sufficient  pro- 
tection to  the  plaintiff,  as  a  honafide  purchaser  of  the  coupons, 
it  must  be  held,  upon  the  controlling  authority  of  Irwin  v. 
The  Town  of  Ontario,  (18  BUiohf,  O.  O.  i?.,  259,)  that  the 
defendant  has  ratified  the  act  of  the  commissioners  in  issuing 
the  bonds,  by  paying  interest  for  6  or  7  years  upon  the  bonds 
and  retaining  the  stock  of  the  railroad  company  deceived  in 
exchange  for  the  bonds.  It  is  urged,  that  the  town  was  com- 
pelled to  pay  interest,  and  that  the  payments  were  not  the 
voluntary  acts  of  the  defendant.  Assuming  that  to  be  so, 
it  is  shown  that,  upon  the  delivery  of  the  bonds,  the  town  re- 
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ceived  a  certificate  of  stock  in  the  railroad  company,  for 
1,280  shares,  in  1871,  and  has  retained  that  stock,  with  the 
right  to  participate  as  a  stockholder,  from  that  time  to  this* 
It  was  certainly  competent  for  the  town,  when  its  agents 
issaed  its  obligations  under  circumstances  which  did  not 
justify  them  in  doing  so,  to  repudiate  the  act,  and,  upon 
returning  or  offering  to  return  the  benefits  derived,  to  demand 
a  rescission  of  the  transaction  as  between  itself  and  the  other 
original  parties  to  the  transaction.  Instead  of  doing  this,  it 
has  lain  by  all  these  years,  and,  in  the  meantime,  its  obliga- 
tions have  been  transferred  from  dealer  to  dealer  in  the  mar- 
ket, in  part,  doubtless,  in  reliance  that,  by  the  regular 
payment  of  interest,  the  defendant  recognized  its  obligations, 
and,  by  its  long  acqaiescense  in  what  had  taken  place,  did  not 
intend  to  question  its  liability.  Practically,  such  considera- 
tions would  be  influential  in  giving  currency  and  value  to 
the  bonds,  and,  upon  the  principle  of  ratification,  it  is  now  too 
late  to  permit  the  defendant,  while  retaining  the  benefit  of 
the  transaction,  to  dispute  its  obligations. 
Judgment  is  ordered  for  the  plaintifi; 

C.  T.  Hichardson,  for  the  plaintifil 

.  Marion  Conklin^  for  the  defendant. 


The  TJioTED  States  vs.  George  B.  Kellum. 

Under  §  4,609  of  the  Reylsed  Statutes,  originaUy  §  11  of  the  Act  of  Jane  7tfa, 
1872,  (17  U^  S.  Stat,  at  Large,  264.)  no  suit  can  be  brought  for  a  penalty  for 
having  received  remuDeration  for  providing  employment  to  seamen  on  a 
foreign  vessel. 

Under  §  4,610,  a  civil  suit  for  the  penalties  imposed  by  §  4,609  may  be  brought 
in  the  name  of  the  United  States. 

(Before  Wallaoi,  J.,  Southern  District  of  New  York,  July  11th,  1881.) 
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Wallace,  J.  The  questions  which  were  formally  ruled 
against  the  defendant  upon  the  trial,  with  a  view  to  a  more 
careful  subsequent  consideration,  are  now  presented  by  a 
motion  for  a  new  trial. 

The  action  is  for  debt,  to  recover  penalties  given  by 
§  4,609  of  the  Revised  Statutes  of  the  United  States,  which 
reads  as  follows :  "  If  any  person  shall  demand  or  receive, 
either  directly  or  indirectly,  from  any  seaman  or  other  person 
seeking  employment  as  a  seaman,  or  from  any  person  on  his 
behalf,  any  remuneration  whatever  other  than  the  fees  hereby 
authorized,  for  providing  him  with  employment,  he  shall, 
for  every  such  offence,  be  liable  to  a  penalty  of  not  more 
than  one  hundred  dollars."  The  proof  in  support  of  several 
of  the  counts  of  the  declaration  was,  that  the  defendant  re- 
ceived remuneration  for  providing  employment  to  the  sea- 
men upon  a  foreign  vessel,  and  it  is  insisted  (hat  the  verdict 
on  these  counts  cannot  be  upheld,  because  the  statute  does  not 
assume  to  regulate  the  employment  of  seamen  in  any  other 
than  American  vessels,  and  does  not  apply  when  employment 
is  provided  for  the  seamen  upon  a  foreign  vessel. 

The  section  was  originally  §  11  of  the  Act  of  June  7th, 
1872,  (17  TJ.  S.  Stat  at  La/rge^  264,)  and  was  evidently  in- 
tended to  supplement  §§  7  and  8  of  that  Act,  so  as  to  protect 
eeamen  not  only  from  extortion  on  the  part  of  officials  to 
whom  was  committed  the  supervision  of  the  shipping  of  sea- 
men, but  also  from  the  interference  of  interlopers  for  gain  in 
the  transaction.  The  title  of  the  Act,  which  is  for  "the 
appointment  of  shipping  commissioners  *  *  *  to  super- 
intend the  shipping  and  discharge  of  seamen  engaged  in 
merchant  ships  belonging  to  the  United  States^  and  for  the 
further  protection  of  seamen,"  which  affords  some  evidence 
of  the  legislative  intent,  the  several  sections  of  the  Act, 
which  throughout  are  consistent  with  the  title  and  contem- 
plate a  surveillance  by  American  officials  of  American  vessels, 
and  the  definition,  in  §  65,  for  the  purposes  of  the  Act,  of  a 
seaman  as  a  person  employed  or  engaged  to  serve  in  any 
capacity  on  board  "  any  ship  belonging  to  any  citizen  of  the 
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United  States,"  all  concur  to  demonstrate  the  scheme  and 
scope  of  the  Act  as  designed  to  secure  protection  of  seamen 
in  American  ships  throughout  the  hiring,  service  and  dis- 
charge of  such  seamen.  While  §  4,609  is  broad  enough^ 
standing  alone,  to  inclnde  a  case  where  remuneration  is  ex- 
acted for  providing  a  seaman  with  employment  in  a  foreign 
ship,  it  must  be  read  in  part  mateina^  and,  as  a  penal  statute, 
must  not  be  extended  beyond  the  fair  purview  of  the  legisla- 
tion of  which  it  is  a  part. 

The  further  point  is  made  for  the  defendant,  that  the 
action  is  improperly  brought  in  the  name  of  the  United  States, 
and  that  the  District  Attorney,  and  not  the  United  States,  is 
the  proper  party  plaintiff.  Section  4,610,  under  which  the 
action  is  brought,  reads  as  follows :  ^^  All  penalties  and  for* 
feitures  imposed  by  this  Title,  for  the  recovery  whereof  no 
speciiied  mode  is  hereinbefore  provided,  may  be  recovered, 
with  costs,  in  any  Circuit  Coart  of  the  United  States,  at  the 
suit  of  any  District  Attorney  of  the  United  States,  or  at  the 
suit  of  any  person  by  information  to  any  District  Attorney  in 
any  port  of  the  United  States,  where  or  near  to  where  the 
offence  is  committed  or  the  offender  is  found,  and,  if  a  con- 
viction is  had,  and  the  snm  imposed  as  a  penalty  by  the  Court 
is  not  paid,  either  immediately  after  the  conviction,  or  within 
snch  period  as  the  Court,  at  the  time  of  the  conviction^ 
appoints,  it  shall  be  lawful  for  the  Court  to  commit  the 
offender  to  prison,  there  to  be  imprisoned  for  the  term 
herein  provided  in  case  of  such  offence,  the  commitment  to  be 
terminable  upon  payment  of  the  amount  and  costs ;  and  all 
penalties  and  forfeitures  mentioned  in  this  Title,  for  which 
no  special  application  is  provided,  shall,  when  recovered,  bo 
paid  and  applied  in  manner  following:  go  much  as  the 
Court  shall  determine,  and  the  residue  shall  be  paid  to  the 
Court  and  be  remitted  from  time  to  time,  by  order  of  the 
judge,  to  the  Treasury  of  the  United  States,  and  appro- 
priated as  provided  for  in  section  forty-five  hundred  and  forty- 
five  :  Provided  always^  That  it  shall  be  lawful  for  the  Court 
before  which  any  proceeding  shall  be  instituted  for  the  re- 
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oovery  of  any  pecuniary  penalty  imposed  by  this  Act,  to 
mitigate  or  reduce  such  penalty  as  to  such  Court  shall  appear 
just  and  reasonable ;  but  no  such  penalty  shall  be  reduced  to 
lees  than  one-third  of  its  original  amount :  Promded^  aUo, 
That  all  proceedings  so  to  be  instituted  shall  be  commenced 
within  two  years  next  after  the  commission  of  the  offence,  if 
the  same  shall  have  been  committed  at  or  beyond  the  Cape  of 
Good  Hope  or  Cape  Horn,  or  within  one  year  if  committed 
elsewhere,  or  within  two  months  after  the  return  of  the 
offender  and  the  complaining  party  to  the  United  States ;  and 
there  shall  be  no  appeal  from  any  decision  of  any  of  the  Cir- 
cuit Courts,  unless  the  amount  sued  for  exceeds  the  sum  of 
five  hundred  dollars."  It  is  quite  difficult  to  determine  what 
this  section  means.  There  is  much  to  indicate  that  a  criminal 
proceeding  is  contemplated.  It  provides  that,  upon  a  ''  con- 
viction," the  Court  shall  impose  the  penalty,  and,  if  the  sum 
imposed  as  a  penalty  is  not  paid,  the  offender  is  to  be  com- 
mitted to  prison.  These  are  the  incidents  of  a  criminal  trial, 
where  the  jury  find  the  general  verdict  of  guilty,  and  the 
Court,  in  imposing  sentence,  exercises  the  discretion  author- 
ized by  the  statute.  On  the  other  hand,  if  a  criminal  pro- 
ceeding were  intended,  the  section  is  wholly  unnecessary, 
because,  where  no  other  proceeding  is  designated  in  a  statute 
which  prohibits  specified  acts  affecting  the  public  well  being, 
and  prescribes  a  penalty,  the  prohibited  acts  are  misdemeanors, 
and  the  appropriate  proceeding  to  enforce  the  penalty  is  by 
indictment.  And  that  the  section  does  not  contemplate  a 
criminal  proceeding  is  apparent  from  the  clause  relating  to  an 
appeal,  which  limits  the  right  to  appeal  and  thereby  assumes 
that  an  appeal  lies.  At  the  time  the  Act  was  passed  there  was 
no  review  in  criminal  cases.  An  appeal  is  the  method  of 
review  in  equity  and  admiralty  causes;  in  criminal  cases  it  is 
b^  writ  of  error,  as  also  in  civil  actions  at  law.  The  pro- 
vision relating  to  an  appeal  is  characterized  by  the  same 
disregard  of  the  accurate  signification  of  legal  terms  which 
prevails  throughout  the  section ;  but,  as  there  could  be  no 
review  in  criminal  cases,  it  was  evidently  intended  to  refer  to 
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a  review  bj  any  procedure  appropriate  in  civil  cases.  The 
same  disregard  of  the  technical  meaning  of  language  is 
apparent  in  the  terms  whereby  the  bringing  of  a  snit  by  a 
District  Attorney  is  authorized.  The  opening  portion  of  the 
section  evidently  refers  to  the  bringing  of  a  civil  suit  for  the 
"  recovery  "  of  the  penalty,  and  it  cannot  be  believed  that 
Congress  intended  the  District  Attorney  to  be  the  plaintiff 
of  record,  and,  consequently,  personally  liable  to  the  defend- 
ant for  costs  in  case  he  fails  in  the  action.  Such  a  require- 
ment would  be  very  apt  to  dampen  the  ardor  and  chill  the 
courage  of  a  prosecuting  officer.  It  would  discourage  the 
prosecution  of  violations  of  the  law.  It  would  require  a  Dis- 
trict Attorney  to  assume  a  liability  unreasonably  and  unjustly 
and  expose  him  to  embarrassments  quite  inconsistent  with  his 
duties  and  dignity  as  a  prosecuting  officer  of  the  Government. 
That  the  suit  is  not  to  be  the  suit  of  the  District  Attorney  is 
also  clearly  inferable  from  the  provision  of  the  section 
whereby  the  amount,  when  recovered,  does  not  belong  to  the 
District  Attorney  but  to  the  United  States ;  and,  although 
the  language  would  seem  to  give  the  right  of  action  to  the 
District  Attorney,  it  would  appear,  from  the  language  used 
when  the  suit  is  brought  at  the  instance  of  an  informer,  that 
the  words  "  at  the  suit  of  any  District  Attorney,"  are  not 
used  in  their  technical  sense,  but  mean,  at  the  instance  or 
procurement  of  the  person  who  institutes  the  suit. 

Without  being  at  all  confident  that  I  correctly  appreciate 
the  meaning  of  this  remarkable  statute  my  conclusion  is, 
that,  in  attempting  to  mark  out  the  procedure  for  enforcing 
the  penalties  authorized  by  the  several  preceding  sections  of 
the  Act,  it  was  designed  to  permit  a  civil  action  for  the  pen- 
alties, with  quasi  criminal  procedure  in  enforcing  the  judg- 
ment. 

The  action,  therefore,  was  properly  brought  in  the  name 
of  the  United  States,  as  the  party  plaintiflF. 

Inasmuch  as  the  verdict  was,  in  part,  predicated  upon  proof 
that  the  remuneration  exacted  by  the  defendant  was  received 
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for  providing  seamen  with   employment  in  foreign  ships, 
there  must  be  a  new  trial. 

Alfred  R.   ConMing^  {Aaaiatomt  District  Attorney^  for 
the  plaintiffs. 


Erastua  Cooke^  for  the  defendant. 


Ohables  £.  CoBUBN  AND  Habriet  F.  Billinob 

NiOHOLAS    SCHBOEDEB,    HeNB7    C.     SeAYBBS    AND    JoHN     L. 

Stevens.     In  Equity. 

The  re-iflsaed  letters  patent,  No.  8,091,  granted  to  Charles  E.  Cobnrn  and  Har- 
riet F.  Billings,  as  assignees  of  John  L.  Stevens  and  George  W.  Stevens,  as 
inventors,  February  19th,  1868,  for  an  "  improvement  in  cases  for  transport- 
ing ^g^*"  ^^  origlDal  patent.  No.  62,878,  having  been  granted  to  said 
assignors,  February  26th,  1867,  are  valid. 

The  invention  consists  in  placing  thin  strips,  of  the  proper  width,  edgewise, 
crossing  each  other,  and  halved  together  at  proper  dist«Dces,  between  thin 
horizontal  partitions,  in  a  box,  making  layers  of  cells  to  hold  each  an  egg, 
separate  from  all  the  others.  The  original  patent  described  cases  with  more 
than  two  layers,  and  showed  outer  cells  next  the  wall  of  the  bozf  formed  as 
if  for  use,  and  many  cells  interior  to  the  outer  cells,  in  each  layer,  while  the 
re-issue  is  for  only  the  cells  formed  irrespective  of  the  walls  of  the  case,  to 
hold  eggs :  Held,  that  the  patent  could  properly  be  re-issued  and  limited  to 
the  interior  cells. 

The  patent  is  valid  as  to  novelty,  because  it  is  not  shown  beyond  fair  doubt 
that  there  previously  existed  a  case  having  more  than  two  layers  of  cells,  so 
that  any  of  the  cells  had  all  their  sides  irrespective  of  the  walls  of  the  case, 
or  so  that  any  of  them  were  adapted  to  transporting  eggs,  as  those  of  the 
patent  are. 

A  disclaimer  to  two-tier  cases  having  been  filed  by  the  plaintiffs  after  suit 
brought  and  before  decree,  the  plaintiffs  had  a  decree  without  costs. 

(Before  Whrlsb,  J.,  Southern  District  of  New  York,  July  18th,  1881,  and 
January  16th,  1888.) 
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Wheeler,  J.  This  suit  is  brought  upon  letters  patent, 
re-issaed,  No.  8,091,  granted  to  the  orators  as  assignees  of  the 
defendant  John  L.  Stevens  and  George  W.  Stevens,  dated 
February  19th,  1868,  for  an  "  improvement  in  cases  for  trans- 
porting eggs,"  for  which  original  letters  patent.  No.  62,378, 
dated  February  26th,  1867,  were  granted  to  the  assignors. 
The  defences  are,  that  the  re-issue  is  for  a  different  invention 
from  that  in  the  original  patent ;  and  that  the  patentees  were 
not  the  original  and  iirst  inventors  of  this  improvement,  be- 
cause it  was  known  to  and  used  by  others  than  either  of  them 
before  the  invention  by  both  or  either  of  them,  and  because 
it  was  invented,  if  at  all  by  either,  by  John  L.  Stevens 
alone. 

The  invention  consists  in  placing  thin  strips,  of  the  proper 
width,  edgewise,  crossing  each  other,  and  halved  together  at 
proper  distances,  between  thin  horizontal  partitions,  in  a  box, 
making  layers  of  cells  to  hold  each  an  egg  separate  from  all 
the  others,  secure  against  injury  from  without  the  box,  and 
from  moving  the  box  in  transportation,  and  easy  to  be  packed 
and  unpacked.  The  walls  of  the  box  would  form  one  side  of 
the  outer  cells,  if  the  partitions  and  strips  next  parallel  to 
them  should  be  placed  the  size  of  a  cell  from  them ;  but,  outer 
cells,  so  formed,  are  not  safe  for  the  eggs.  In  the  original  pa- 
tent, the  specifications  and  drawings  showed  cases  with  outer 
cells  ao  formed,  as  if  for  use,  while  the  re-issue  is  for  a  case  so 
made  and  shown,  but  for  only  the  cells  formed  irrespective  of 
the  walls  of  the  case,  to  hold  eggs.  It  is  ai^ned  for  the  de- 
fendants, with  some  force,  that  this  difference  shows  different 
inventions.  The  drawings  of  the  original  show  a  case  with 
only  two  layers  of  cells,  but,  they  show  many  cells  in  each 
layer  interior  to  those  of  which  the  sides  of  the  case  form  one 
side,  and  the  specification  sets  forth  successive  layers  of  such 
cells,  to  be  limited  only  by  the  height  of  the  box.  So,  there 
were  clearly  shown  cells  and  layers  of  cells  formed  irrespective 
of  the  walls  of  the  case,  as  well  as  cells  of  which  the  walls 
formed  a  part,  all  of  which  were  more  or  less  safe  for  the 
eggs.     The  interior  and  most  safe  ones  were  a  part,  at  least, 
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of  the  inveDtion  patented,  and  the  patent  might,  under  the 
statute,  well  be  re-issued  and  limited  to  that  part.  That  there 
were  travelling  cases,  made  for  carrying  samples,  containing 
trays  divided  by  similar  partitions  into  several  smaller  com- 
partments, and  that  boxes  for  holding  chalk-balls,  and  others 
for  holding  perfumery  bottles  and  medicine  bottles,  and  others 
for  holding  small  ink  bottles,  made  with  similar  partition 
strips,  and  having  compartments  in  two  layers,  separated  by 
a  horizontal  partition,  before  these  patentees  made  this  inven- 
tion, is  shown  by  the  evidence,  beyond  any  fair  question  or 
doubt ;  but,  that  any  box  or  case  was  made  having  more  than 
two  layers  of  cells,  so  that  any  of  the  cells  had  all  their  sides  irre- 
spective of  the  walls  of  the  box  or  case,  or,  so  that  any  of  them 
were  adapted  to  transporting  eggs  as  those  patented  are,  before 
the  invention,  i^  not  shown  beyond  fair  doubt,  as  is  reqm'red 
in  order  to  defeat  a  patent.  Those  shown  were  adapted  to 
small  articles,  desired  to  be  kept  separate,  and  disposed  of 
singly,  and  not  adapted  to  handling  eggs  in,  to  be  disposed  of 
in  dozens  at  a  time.  It  is  not  claimed  that  any  of  them  were 
actually  used  for  the  transportation  of  eggs,  and  that  fact 
goes  strongly  to  show  that  none  were  made  which  could  be  so 
used  to  advantage. 

The  evidence  upon  which  it  is  claimed  that  the  invention 
was  made  by  John  L.  Stevens  alone  consists  wholly  in  parol 
proof  of  loose  statements  and  admissions,  which  are  so  ex- 
plained or  denied  that  they  fall  far  short  of  showing,  by  the 
measure  of  proof  required  to  defeat  a  patent,  that  the  inven- 
tion was  known  to  and  nsed  by  one  before  it  was  by  both. 

There  are  some  questions  as  to  the  relation  between  the 
defendants  which  may  affect  the  accounting,  but  are  not  ne- 
cessary to  be  decided  now. 

Let  there  be  a  decree  against  the  defendants  Schroeder  and 
Seavers,  that  the  patent  is  valid,  and  that  they  have  infringed, 
and  for  an  injunction  and  an  account  against  them,  according 
to  the  prayer  of  the  bill. 

Afterwards,  the  case  was  re-argued  on  one  point. 
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Wheeleb,  J.  This  canse  has  been  re-ai^ed,  pnrsnant  to 
leave  of  Court,  upon  one  ]X)int,  to  which  counsel  did  not  ad- 
dress themselves  at  the  hearing.  Upon  re-eonsideration,  it 
still  seems  that  the  patented  invention  involved,  as  embodied 
in  the  nsefnl  features  of  the  eg^-carrjing  case  of  the  Stevenses, 
was  new  with  them,  as  inventors,  and  that  nothing  which  can, 
npon  the  evidence,  be  properly  found  to  have  existed  before, 
anticipates  it  in  its  full  combination  of  parts.  The  case  of 
Lehigh  Valley  Railroad  Company  v.  Mellon^  (20  Off.  Oaa.^ 
1891,)  decided  since  the  former  hearing,  and  to  which  atten> 
tion  has  been  called  by  the  defendants,  limits  the  effect  of  the 
specification  of  the  patent  to  the  daim,  bat,  does  not  exdnde 
reference  to  the  specification  to  correct  the  claim  by,  npon  a 
re-issne. 

The  disclaimer  of  a  two-tier  case,  filed  since  the  former 
decision,  takes  that  out  of  the  patent,  although  it  might  not 
save  the  patent  if  that  device,  as  found  to  have  existed  before 
the  invention,  anticipated  the  invention,  as  made  and  patented ; 
but,  as  shown  to  exist,  it  did  not. 

Upon  the  disclaimer  the  plaintiffs  are  not  entitled  to*  costs 
of  suit.    (Burdett  v.  EBtey,  15  Blatchf.  C.  C.  i?.,  349.) 

The  decree  is  to  be  modified  so  as  to  be  without  costs. 

Andrew  J.  Todd^  for  the  plaintiffs. 

8amv£l  Oreenbaum  and  Everett  P.  Wheder^  for  the  de- 
fendants. 
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John  P.  Bbatty 

vs. 

Henbt  Hodges  and  othbbs.    In  Equity. 

Letters  patent  No.  186,716,  granted,  December  26th,  1876,  to  John  P.  Beatty 
for  an  "  improyement  in  hatB,''  consisting  in  extending  the  sweat-lining  well 
oat  upon  the  brim,  crimping  it  oyer  the  angle  formed  by  the  biim  and  crown, 
and  stitching  it  to  the  brim  by  stitches  passing  perpendicalarly  through  the 
brim  outside  of  the  crown-band,  are  yoid  for  want  of  noyelty. 

Hats  with  sweat-linings  extending  well  oat  upon  the  brim,  and  far  enough  to 
be  stitched  through  the  brim  outside  of  the  crown-band,  were  Irnown  before, 
and  perpendicular  stitching  was  known  before.  All  that  Beatty  found  out 
that  was  new  was  that  such  stitches  would  be  nsefiil  in  that  place.  This  was 
not  patentable. 

(Before  Whkblek,  J.,  Southern  District  of  New  York,  July  18th,  1881.) 

• 

Wheeler,  J.  This  suit  is  brought  upon  letters  patent, 
No.  185,716,  dated  December  26th,  1876,  issued  to  the 
plaintiff  for  an  alleged  "improvement  in  hats,'^  consisting  in 
extending  the  sweat-lining  well  out  upon  the  brim,  crimping 
it  over  the  angle  formed  by  the  brim  and  crown,  and  stitch- 
ing it  to  the  brim  by  stitches  passing  perpendicularly  through 
the  brim  outside  of  the  crown-band.  The  principal  defence 
is  want  of  novelty.  The  evidence  shows  clearly  that  hats 
with  sweat-linings  extending  well  out  upon  the  brim,  and  far 
enough  to  be  stitched  through  the  brim  outside  of  the  crown- 
band,  were  well  known  before  the  orator's  invention ;  and 
perpendicular  stitching  was  well  known  long  before.  If  the 
crimping  referred  to  in  the  patent  means  holding  in  place  by 
the  stitches,  which,  in  this  connection,  is  the  literal  meaning, 
then  sweat-linings  so  held  were  also  well  known  ;  if  it  means 
shaping  to  the  parts  of  the  brim  and  crown  adjacent  to  the 
angle  formed  by  them,  in  the  sense  of  cramping,  as  the 
word  "  crimp  "  is  sometimes  used  by  boot-makers,  the  sweat- 
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linings  extending  out  apon  the  brim  were,  in  the  former 
sense,  crimped  by  the  stitches  holding  them,  and,  in  the 
latter  sense,  by  the  head  of  the  wearer  shaping  them  over 
the  angle  of  the  brim  into  the  crown,  if  they  were  not  so 
shaped  before.  The  crimping  in  the  latter  sense  was  proba- 
bly better  done  by  the  plaintiff  than  it  had  been  done  before, 
but  that  was  merely  applying  better  workmanship  to  the 
subject,  and  not  inventing  anything  new  in  that  behalf. 
Probably  sweat-linings  so  extending  out  upon  the  brim  had 
not  been  stitched  to  the  brim  by  stitches  extending  perpen- 
dicularly through  it,  outside  the  crown-band^  before.  But,  as 
such  sweat-linings  were  known,  and  such  stitching  was 
known,  all  the  plaintiff  really  found  out  that  was  new  was, 
that  such  stitches  would  be  useful  in  that  place.  This  was 
merely  putting  old  stitches  to  a  new  use,  and  not  patent- 
able. The  stitches  of  that  sort  and  that  kind  of  sweat-lining 
may  never  have  been  put  together  in  that  way  before,  but, 
whether  they  had  or  not,  they  do  not  work  together  to  ac- 
complish any  new  result  attributable  to  their  new  relations  to 
each  other.  The  sweat-lining  would  be  the  same,  fastened  in 
some  other  way  that  it  is  fastened  by  these  perpendicular 
stitches.  {HaUea  v.  Van  Warmer ^  20  WalL,  363 ;  Recken- 
dorfer  v.  Faher,  92  JJ.  &,  847.) 

Let  a  decree  be  entered  dismissing  the  bill  of  complaint, 
with  costs. 

Eugene  TreadweUy  for  the  plaintiff. 

Frederic  H,  Betts^  for  the  defendants. 
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Ann  F.  Ellis,  Administbatbix  of  Lewis  Ellis  / 
The  CoNNEcnoTJT  Mutual  Life  Insurance  Company. 

A  Conneeticui  corporation,  In  1852,  insured  the  life  of  E.,  a  citizen  of  Virginia, 
on  consideration  of  the  payment  of  an  annual  premium.  No  premium  was 
paid  after  1860.  E.  died  in  1869.  In  1856,  under  a  statute  of  Virginia, 
passed  March  6th,  1856,(Zai08  of  Virffima,  1865-6,  chap.  18,)  the  corporation 
appointed  one  L.  its  agent  in  Virginia,  with  authority  to  accept  service  of 
process  for  it  It  ceased  in  1861  to  do  business  in  Virginia.  L.  ceased  in 
1891  to  act  as  its  agent  in  Virginia.  In  1866  it  formally  revoked  such  agency, 
and  did  not  appoint  another  agent.  L.  died  in  1876,  and  C.  was  appointed 
his  administrater.  In  1877,  Virginia  passed  a  statute  {Lawt  of  Fif^ma, 
187(^7,  chap  262)  providing  that  if  the  agent  should  die,  and  a  new  one  should 
not  be  appointed,  the  personal  representative  of  the  deceased  agent  should  be 
regarded  as  agent,  authorised  to  accept  service  of  process.  In  1878,  the  ad- 
minifttratriz  of  £.  sued  the  corporation  in  a  State  Court  of  Virginia,  on  the 
policy,  serving  process  on  E.  alone,  and,  the  corporation  not  appearing,  ob- 
tained a  jadgpnent,  and  then  brought  suit  on  the  judgpneot  in  this  Court. 
Bdd,  tliat  the  Virginia  Act  of  1877  was  prospective  only,  and  did  not  apply 
to  the  said  corporation,  and  that  the  Virginia  Court  had  no  jurisdiction  of  the 
corporation. 

(Before  Shipican,  J.,  Connecticut,  July  14th,  1881.) 

Shipman,  J.  This  is  an  action  at  law  upon  a  judgment 
rendered  by  the  Circuit  Court  of  the  City  of  Fredericksburg, 
in  the  State  of  Virginia.  The  defendant  made  no  appear^ 
ance  in  that  Court,  and  defends  here  upon  the  ground  that  it 
was  never  served  with  process,  and  that  the  Court  of  Vir- 
ginia had  no  jurisdiction.  By  written  stipulation  of  the 
parlies,  a  jury  was  waived,  and  the  case  was  tried  by  the 
Court  upon  an  agreed  statement  of  the  facts. 

In  1852,  the  defendant,  a  Connecticut  corporation,  insured 
the  life  of  Lewis  Ellis,  a  citizen  of  Virginia,  for  the  sum  of 
$3,000,  upon  consideration  that  it  should  be  annually  paid, 
thenceforth,  and  to  the  end  of  his  life,  a  specified  premium 
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attorney  authorized  as  aforesaid  ;  and  no  such  power  of  attor- 
ney shall  be  revoked  until  after  a  like  power  has-  been  given 
to  some  competent  person,  and  a  copy  thereof  filed  as  afore- 
said." 

In  March,  1878,  the  plaintiflE,  who  was  then  the  adminis- 
tratrix upon  Lewis  Ellis'  estate,  commenced  suit  against  the 
defendant  in  the  Circuit  Court  of  the  city  of  Fredericksburg, 
upon  said  policy.  Service  of  said  suit  was  made  upon  said 
Edrington  alone.  No  appearance  was  made  by  the  defendant. 
Damages  were  assessed  by  a  jury  against  the  defendant  in  the 
sum  of  $2,200,  and  interest  from  October  6th,  1877.  No 
other  service  was  made.  Edrington  had  no  authority  from 
the  defendant  to  accept  service,  and  was  not  its  attorney  or 
agent,  unless  made  so  by  the  Act  of  1377. 

It  is  admitted  that  the  policy  became  extinguished  by  the 
non-payment  of  premiums  in  1861,  and  that  no  action  would 
lie  for  tlie  amount  insured  thereon,  {Ins.  Co.  v.  Stathamj  93 
U.  /S.,  24,)  and  that  the  agency  of  Little  was,  under  the  cir- 
cumstances heretofore  stated,  terminated  by  the  breaking  out 
of  the  war.  {Ins.  Co.  v.  Davisy  95  U.  51,  425.)  But,  it  is 
insisted  that  the  defendant  is  bound  by  the  judgment  of  the 
Virginia  Court,  The  plaintiff's  argument  is,  that,  by  virtue 
of  the  Act  of  1856,  the  defendant  entered  in^o  a  contract  with 
the  State  of  Virginia,  and  with  each  of  the  policy  holders,  to 
keep  an  agent  in  the  State  to  accept  service  of  process ;  that,  al- 
though this  contract  was  suspended  during  the  war,  it  revived 
thereafter,  notwithstanding  the  defendant  had  ceased  to  do 
business  witUn  the  State,  and  had  abandoned  the  idea  of  re-en- 
gagiiig  in  business,  because  there  was,  or  might  be,  a  liability 
upon  it  for  the  equitable  value  of  policies  which  had  become 
forfeited  by  the  war,  with  interest ;  that,  the  defendant  failing 
to  appoint  an  agent,  the  State  of  Virginia  had  the  right  to 
direct  how  service  of  process  should  be  made ;  and  that  such 
service,  so  made,  would  be  valid.  Assuming  that  each  propo- 
sition is  true,  but  not  admitting  the  truth  of  either,  as 
stated,  it  remains  to  be  shown  that  Virginia  has  directed  how 
process  should  be  served  within  the  State  upon  a  foreign  cor- 
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poration  which  had,  long  before  the  date  of  the  supposed 
direction,  ceased  to  do  business  therein.  It  is  said  that  the 
State  gave  such  direction  by  the  Act  of  1877. 

It  seems  to  me  plain,  that  the  Act  of  1877  is  prospective, 
and  relates  only  to  the  companies  which  were,  at  the  time  of 
the  passage  of  the  Act,  engaged  in  the  business  of  making  or 
renewing  contracts  of  insurance  within  the  State,  or  should, 
thereafter,  engage  in  such  business :  "  Statutes  are  to  be  con- 
sidered prospective,  unless  the  language  is  express  to  the  con- 
trary, or  there  is  a  necessary  implication  to  that  effect.''  {HaV' 
vey  V.  TyUr^  2  WaU.^  328 ;  Warren  Mfg.  Co.  v.  Eim.a  Ins. 
Co.j  2  Paine,  501.)  The  Act  is  not,  in  terms,  retrospective. 
It  cannot  be  presumed,  in  the  absence  of  express  terms,  that 
it  was  the  intention  of  the  legislature  that  the  Act  should 
apply  to  a  company  which  had  abandoned  business  in  1861, 
and  that  it  should  be  construed  to  provide  that  the  adminis- 
trator of  an  agent  who  had  died  before  the  passage  of  the 
Act,  and  whose  powers  terminated  in  1961,  was  clothed  with 
power  to  accept  service  in  1878.  Such  a  construction  of  the 
statute  is  not  permissible,  unless  language  is  used  which  ad- 
mits of  no  other  construction.  In  my  opinion,  the  State 
Court  of  Virginia  had  no  jurisdiction  of  the  defendant. 

Judgment  i^ould  be  entered  for  the  defendant. 

WUliam  L.  RoyM^  for  the  plaintiff. 

WiUia/m  F.  Henny  and  Henry  C.  Rohmsonj  for  the  de- 
fendant. 
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Margasbt  Suluyan 

Thx   New  York,  New    Haven  and   Hartford   Railroad 

Company, 

The  complaint  in  a  suit  at  law  against  a  railroad  corporation  claimed  a  penalty 
for  taking  from  the  plaintiff  ezceBfiiye  fare,  and  also  damages  for  her  being 
ejected  from  the  defendant's  cars  on  another  trip,  on  the  same  day.  The  de- 
feodant  demurred  to  the  complaint  for  improperly  joining  causes  of  action: 
Eeld,  that,  under  §§  484  and  488  of  the  New  York  Code  of  Procedure,  the 
demurrer  must  be  oyemilod,  because  the  cause  of  action  for  the  penalty,  aa 
set  forth,  was  not  a  good  cause  of  action. 

(Before  Bbown,  J.,  Southern  District  of  New  York,  July  16th,  1661.) 

Bbown,  J.  This  fs  a  demurrer  to  the  complaint.  The 
action  was  removed  to  this  Court  from  the  Supreme  Court  of 
the  State,  and  the  sufficiencj  of  the  pleading  is,  therefore,  to 
be  determined  according  to  the  provisions  of  the  Mew  York 
Code  of  Procedure. 

The  complaint  sets  up  a  claim  to  fifty  dolly^,  as  a  penalty 
alleged  to  have  been  incurred  by  the  defendant  for  demanding 
and  receiving  from  the  plaintiff  an  excessive  fare  beyond  the 
rate  of  three  cents  per  mile  allowed  by  law,  upon  her  trip 
from  New  Rochelle  to  Mount  Vernon,  on  May  11th,  1880  ; 
and  also  a  claim  to  five  thousand  dollars  damages  for  being 
violently  and  unlawfully  ejected  from  the  defendant's  cars^ 
upon  her  subsequent  retam  trip,  on  the  same  day,  to  her  great 
suffering  and  injury.  The  defendant  demurs  to  the  complaint 
because  it  appears  upon  the  face  that  two  causes  of  action  have 
been  improperly  united,  viz. :  one  for  a  statutory  penalty,  and 
the  other  for  damages  for  personal  injuries. 

The  New  York  Code  of  Procedure  (§  488,  8ttb.  7,)  allows 
a  demurrer  where  the  complaint  contains  different  causes  of 
action  improperly  united.     Section  484  provides  what  causes 
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of  action  may  be  joined  in  tlie  same  complaint.  This  section 
contains  nine  subdivisions,  which  are  followed  by  a  clause  declar- 
ing that  it  must  appear  '^  that  all  the  canses  of  action  so  united 
belong  to  one  of  the  foregoing  svhdimsionB^'*  The  second 
subdivision  provides  for  claims  "  for  personal  injuries,"  and 
the  ninth  subdivision  provides  for  '^  claims  arising  out  of  the 
«ame  transaction,  or  transactions  connected  with  the  same  sub- 
ject of  action,  and  not  included  within  one  of  the  foregoing 
subdivisions." 

The  principal  claim,  which  is  for  damages  for  personal  inju- 
ries, is  well  pleaded,  and  manifestly  falls  within  the  second  sub- 
division of  this  section.  By  force  of  the  concluding  clause  of  this 
43ection,  above  quoted,  it  follows  that  no  other  cause  of  action 
can  be  joined  with  that,  except  one  for  personal  injuries,  since 
that  forms  the  exclusive  subject  of  subdivision  two.  An  ac- 
tion for  a  statutory  penalty  is  not  an  action  for  a  personal 
injury,  and,  therefore,  cannot  be  joined  with  the  other  in  the 
same  complaint. 

The  plaintiff  claims  that,  by  reason  of  a  duplex  or  train 
ticket,  so  called,  for  five  cents,  having  been  given  on  the  down 
trip,  which  was  offered  as  part  fare  on  the  return  trip,  and 
which,  as  is  claimed,  contributed,  through  misunderstanding 
by  the  plaintiff*,,  to  her  ejection  on  the  latter  trip,  both  claims 
fall  within  the  ninth  subdivision,  "above  stated,  as  '^  claims  aris- 
ing out  of  the  same  transaction,"  &c«  But,  that  subdivision 
is  further  qualified  by  the  amendment  adding  the  words  ^^  and 
not  included  within  one  of  the  foregoing  subdivisions."  The 
claim  for  personal  injuries  is  included  in  subdivision  2,  and 
hence  cannot  fall  within  subdivision  9,  while  the  latter  is  the 
only  subdivision  under  which  a  claim  for  a  penalty  can  come, 
as  none  of  the  previous  subdivisions  would  include  it. 

But  aside  from  this,  I  think  it  impossible  to  consider  a 
claim  for  a  penalty  incurred  for  excessive  fare  taken  on  one 
trip,  and  an  ejection  for  non-payment  of  fare  on  a  subse- 
quent trip,  to  be  ^^  claims  arising  out  of  the  same  transac- 
tion." The  penalty,  if  incurred,  was  complete  before  the 
latter  trip  began.    I  cannot  perceive  how  the  duplex  ticket 
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given  on  the  first  trip,  even  if  refused  on  the  second  trip^ 
would  tend  to  make  the  excessive  fare  demanded  on  the  first 
trip  and  the  ejection  on  the  second  trip  constitute  parts  of 
the  same  transaction.     They  are  perfectly  distinct. 

If  there  were  no  other  circumstance  in  the  case,  therefore, 
the  demurrer  would  have  to  be  sustained.  But,  on  examina- 
tion of  the  complaint,  I  am  satisfied  that  it  does  not  contain 
facts  constituting  a  '^  cause  of  action  "  for  a  penalty.  The 
design  of  a  demurrer,  under  §  488,  is  to  compel  the  plaintiff 
to  elect  upon  which  of  two  causes  of  action,  improperly 
united,  he  will  proceed.  No  such  election  can  properly  be 
said  to  exist  where  but  one  good  cause  of  action  is  set  up. 
For,  if  the  other  matter  which  is  insufficient  to  constitute  a 
cause  of  action  could  be  supposed  to  be  elected,  a  demurreir 
would  immediately  lie  thereto,  because  it  did  not  constitute  a 
'^  cause  of  action,"  or  the  complaint  could  be  dismissed  there- 
for  at  the  opening  of  the  trial ;  and  the  result  would  be  no 
action  at  all.  Section  488  should,  therefore,  be  construed  to 
refer  to  cases  of  two  or  more  good  "  causes  of  action,"  well 
pleaded.  The  words  '^  cause  of  action  "  should  be  held  to 
mean  the  same  thing  in  subdivision  7  as  in  subdivision  8,  of 
§  488.  So  that,  if  certain  facts  pleaded  do  not,  under  sub- 
division 8,  constitute  a  '^  cause  of  action,"  then  the  same  facts 
ought  not  to  be  held,  under  subdivision  7,  to  constitute  a 
second  ''  cause  of  action "  improperly  joined,  for  which  a 
demurrer  will  lie.  The  remedy  for  such  irrelevant  matter 
would  be  by  motion  to  strike  it  out. 

The  claim  for  a  penalty  is  not  presented  as  a  distinct  cause 
of  action  and  separately  numbered,  but  is  presented  only  as 
a  part  of  an  entire  narrative.  As  a  cause  of  action,  it  is  in- 
sufficient both  in  form  and  substance.  It  does  not  set  forth, 
refer  to,  or  in  any  manner  identify,  the  statute  alleged  to 
have  been  violated,  nor  even  state  whether  it  refers  to  a 
statute  of  the  State  of  New  York,  or  to  a  statute  of  the  State 
of  Connecticut,  under  whose  laws  it  alleges  the  defendant 
corporation  was  chartered.  Again,  the  necessary  inference 
from  all  the  allegations  of  the  complaint  on  the  subject  of  the 
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excessive  fare  is,  that  there  was  no  such  '^  demanding  and  re- 
ceiving "  of  excessive  fare  as  could  be  held  to  incur  a  penalty. 
The  legal  rate  is  alleged  to  be  three  cents  per  mile,  the  dis- 
tance travelled  StIt  miles,  and  the  costomary  fare  eight  cents. 
The  complaint  shows  that  the  plaintiff  purchased  no  ticket 
before  entering  the  cars,  and  that,  when  thirteen  cents  was  re- 
quired of  and  paid  by  her,  the  conductor  gave  her  back  a 
duplex  ticket,  which  "  he  said  was  good  for  five  cents."  The 
plaintiff  took  it  as  such,  and  it  nowhere  appears  that  it  was 
not  good  for  five  cents.  The  complaint  goes  on  to  state,  that, 
the  plaintiff  being  old  and  her  eyesight  poor,  she  "  did  not 
read  wliat  was  printed  on  the  ticket,"  &c.  The  necessary  in- 
ference from  this,  coupled  with  the  conductor's  saying  that 
the  ticket  was  "good  for  five  cents,"  is,  that  the  printed  mat- 
ter upon  the  ticket  showed  how  and  where  the  five  cents  was 
payable.  If  these  conditions  were  reasonable,  and  such  as 
the  Courts  have  upheld  as  justifiable  regulations  to  enforce 
the  purchase  of  tickets  before  entering  the  cars,  then  only 
eight  cents  were  in  effect  demanded  and  received.  ThiB  com- 
plaint does  not  state  what  the  printed  matter  was,  and  it  can- 
not be  assumed  that  the  directions  for  redemption  of  the 
ticket  were  unreasonable,  and  it  does  not  appear  but  that  the 
plaintiff  either  has  already  received  the  money  for  it,  or  may 
at  any  time  do  so.  To  incur  a  penalty  there  must  be  an  in- 
tentional taking  and  appropriation  of  excessive  fare.  If 
counterfeit  coin  were  given  in  making  change,  no  action  for 
a  penalty  would  lie ;  and,  in  this  case,  the  ticket  for  five  cents 
given  back  to  the  plaintiff  shows  that  no  excessive  fare  was 
designed  to  be  appropriated  by  the  defendant.  Had  the 
ticket  not  been  good  for  five  cents,  or  had  the  regulations  or 
printed  conditions  been  unreasonable,  the  plaintiff  was  bound 
to  allege  these  facts. 

The  complaint  contains,  therefore,  but  one  cause  of  action, 
and  that  for  personal  injuries,  and  the  demurrer  should, 
therefore,  be  overruled,  with  liberty  to  answer  within  twenty 
days,  but,  under  the  circumstances,  without  costs ;  and  the 
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irrelevant  matter  in  reference  to  the  penalty  should  be  stricken 
from  the  complaint. 

Isaiah  T.  WUliamSj  for  the  plaintiff. 

William  E.  Bamett^  for  the  defendant. 


Chables  H.  Palmes 
The  Gatlino  Gun  Compajbtt.    In  EQurrr. 

The  first  and  sixth  claims  of  the  letters  patent  granted  to  Charles  H.  Palmer^ 
December  2d,  1862,  for  an  "improTed  repeating  or  machine  gon/' namely, 
'*  1.  Presenting  and  thrnstiDg  the  cartridges  into  the  rear  of  the  reyolying  bar- 
rel, or  series  of  snch  barrels,  in  one  point  in  its  circuit,  confining  and  dis- 
charging them  at  another  point  in  such  circuit,  and  removing  the  shells  or 
cases  in  another  port  of  such  circuit,  in  the  manner  substantially  as  net 
forth  " — "  6.  The  clearing  hooks  t,  t,  arrange  and  operating  as  described,  in 
connection  with  the  revolying  barrels  G,  or  their  equivalents'* — are  not  in- 
fringed by  a  gun  constructed  under  letters  patent  granted  to  Richard  J.  Gat- 
ling,  May  9th,  1866. 

Claim  1  is  not  a  claim  for  a  result,  but  is  a  daim  for  a  combination  of  devices, 
and  dues  not  cover  all  mechanism  for  thrusting  a  cartridge  into  the  rear  of  a 
barrel  without  joints,  as  distinguished  from  a  chamber  or  a  barrel  having 
joints. 

The  Gatling  gun  does  not  infringe  claim  6. 

(Before  Shipman  J.,  Connecticut,  July  16th,  1861.) 

Shipalan,  J.  This  is  a  bill  in  equity,  founded  upon  the 
alleged  infringement  of  letters  patent,  issued  to  the  plaintiff, 
December  2d,  1S62,  for  an  "  improved  repeating  or  machine 
gun."  The  first  and  sixth  claims  of  the  patent  are  said  to 
have  been  infringed,  and  are  as  follows:  ^'Ist.  Presenting 
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and  thrusting  the  cartridges  into  the  rear  of  the  revolving 
barrel,  or  series  of  snch  barrels,  in  one  point  in  its  circait, 
confining  and  discharging  them  at  another  point  in  such  cir- 
cuit, and  removing  the  shells  or  cases  in  another  part  of  such 
circuit,  in  the  manner  substantially  as  set  forth."  ^^  6th.  The 
clearing  hooks  t,  &  arranged  and  operated  as  described,  in 
connection  with  the  revolving  barrels  G,  or  their  equiva- 
lents." 

The  defendant's  gun  is  made  under  letters  patent  to  Kich- 
ard  J.  Gatling,  of  May  9th,  1865.  The  difference  in  the  con- 
struction of  the  two  guns  is  tersely  and  correctly  explained 
by  Mr.  Edward  H.  Knight,  one  of  the  defendant's  experts,  as 
follows  :  "  The  Palmer  gun  consists  of  a  series  of  revolving 
barrels  with  one  set  of  loading,  firing  and  extracting  mechan- 
isms operating  upon  each  of  the  barrels  in  turn,  the  motion 
of  the  barrels  being  intermitted  while  these  various  opera- 
tions are  performed.  It  may,  therefore,  for  practical  pur- 
poses, be  called  one  gun  with  four  barrels.  It  has  the  advan- 
tage over  a  gun  with  one  barrel,  in  allowing  the  various 
operating  mechanisms  for  loading,  firing  and  extracting,  to 
operate  upon  the  barrels  consecutively,  as  they  pause  for  that 
purpose,  during  their  circuit  of  revolution.  The  Gatling 
gun  may  be  considered  as  having  as  many  gun  mechanisms  as 
barrels,  being  a  system  of  a  number  of  independent  guns 
revolving  together  on  a  common  axis.  Each  gun  has  its  own 
barrel,  loading  and  shell-extracting  devices,  as  well  as  its  own 
firing  pin.  Each  gun  is  so  far  independent  that  it  may  be 
made  inoperative  by  the  extraction  of  the  loading  plunger 
and  firing  pin,  without  affecting  the  action  of  the  other  guns. 
The  loading  and  firing  can  only  take  place  while  the  revolu- 
tion is  proceeding,  as  these  actions  depend  upon  the  contact 
of  the  revolving  parts  with  certain  stationary  cams  on  the 
inside  of  the  hollow  stationary  breech  casing.  Each  loading 
apparatus  and  firing  pin  and  ejector  belongs  to  its  own  barrel 
with  which  it  is  in  constant  alignment.  Each  operation  of 
loading,  firing  and  ejecting  covers  a  certain  part  of  the  circle 
of  revolution,  being  completed  as  to  each  barrel  by  one  circuit. 
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One  circuit  delivers  a  volley  of  balls  equal  in  number  to  that 
of  the  barrels." 

It  was  testified,  on  the  part  of  the  defendant,  without 
contradiction,  that  a  search  into  the  state  of  the  art,  through 
the  Tnited  States  and  British  patents,  and  other  foreign  pat- 
ents accessible  at  the  United]  States'  Patent  Office,  "  did  not 
develop  the  existence,  prior  to  Gatling's  patent  of  1862,  of 
any  gun  having  a  continuously  revolving  barrel,  nor  of  any 
gun  which  could  be  loaded  while  the  barrels  were  in  revolu- 
tion, or  fired  while  the  barrels  were  in  revolution,  or  the 
shells  removed  while  the  barrels  were  in  revolution.  And^ 
prior  to  the  Palmer  patent  mentioned,  and  aside  from  Eichard 
J.  Gatling's  invention,  this  search  did  not  develop  the  exist- 
ence of  any  gun,  with  revolving  barrels,  having  a  device  for 
presenting  cartridges  to  the  barrels,  consisting  of  a  combina- 
tion of  a  carrier  case  for  the  cartridges  with  a  grooved 
rotating  cylinder,  such  as  is  shown  in  the  Gatling  gun,  nor 
the  existence  of  a  thrusting-in  device,  consisting  of  a  longi- 
tudinally moving  plunger,  revolving  at  the  same  time  with  a 
cylinder  carrying  the  plunger,  nor  the  existence  of  a  confining 
device,  consisting  of  the  combination  of  revolving  barrels 
with  a  longitudinally  moving  plunger  at  the  same  time  re- 
volving with  the  cylinder  which  carries  such  plunger,  nor  the 
existence  of  a  discharging  device  consisting  of  a  longitudin- 
ally moving  firing  pin  at  the  same  time  revolving  synchron- 
ously with  the  barrel  to  which  it  is  appurtenant,  nor  the 
existence  of  an  extracting  device  consisting  of  a  longitudin- 
ally moving  hook  revolving  synchronously  with  the  barrel  to 
which  it  is  appurtenant." 

The  gun  made  under  the  patent  to  Kichard  J.  Gatling  of 
November  4th,  1862,  was*,  in  general  terms,  like  the  gun  of 
1865,  except  that  cartridge  cases  or  cartridge  chambers  were 
fed  against  the  rear  of  the  revolving  barrels,  and  the  powder 
was  discharged  in  the  cartridge  chamber  without  being 
inserted  in  any  other  barrel,  so  that,  prior  to  the  plaintiff's 
invention,  a  machine  gun  was  in  use,  so  constructed  that  the 
cartridges  were  presented  and  thrust  dgainat  the  rear  of  a 
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revolving  barrel  during  one  part  of  its  circuit,  were  confined 
and  discharged  during  another  part  of  the  circuit,  and  were 
removed  at  another  part  of  the  circuit. 

It  was  claimed  by  the  plaintiff,  and  was  admitted  by  Mr. 
Enight  to  be  true,  that,  prior  to  the  Palmer  patent,  there  was 
no  machine  gun  which  contained  a  device  lor  thrusting  the 
cartridge  or  charge  into  the  rear  end  of  a  continuous  revolv- 
ing barrel,  as  distinguished  from  a  chamber  to  be  brought  in 
line  with  the  barrel.  It  was  insisted  by  the  defendant  that 
the  operation  of  the  loading,  firing  and  cleaning  mechanism, 
and  the  mechanism,  are  the  same  whether  a  continuous  or  a 
chambered  barrel  is  used.  The  Gatling  gun  of  1865  discarded 
cartridge  chambers  and  thrust  the  copper  cartridge  into  the 
rear  of  the  barrel. 

It  is  not  claimed  by  the  counsel  for  the  plaintiff  that  the 
respective  devices  in  Ihe  Gatling  gun,  for  loading,  confining 
and  discharging  the  cartridges,  are  equivalents  for  the  loading 
and  firing  mechanism  of  the  Palmer  gun.  It  is  obvious  that 
the  two  guns  are  constructed  upon  a  difierent  system  ;  but 
it  is  claimed  that  the  thrusting  a  cartridge  into  the  rear  of  a 
barrel  without  joints,  as  distinguished  from  a  chamber  or  a 
barrel  having  joints,  was  an  important  advance  in  the  art  and 
constituted  the  essence  of  Palmer's  invention,  and  that,  if 
their  principle  or  mode  of  operation  is  used  by  the  defendant, 
that  is  an  infringement  of  the  first  claim  of  the  patent,  even 
though  the  particular  devices  in  the  two  guns  for  accomplish- 
ing this  mode  of  operation  differ  so  much  that  one  device  or 
series  of  devices  is  radically  unlike  the  other.  If  the  claim 
was  of  such  broad  character,  it  would  not  be  sustained. 
{G*ReUly  v.  Morse^  15  How.^  62 ;  Matthews  v.  Schonehergery 
18  Blatohf.  a  a  R,,  357.) 

An  examination  of  the  specification  and  claim  shows  that 
the  latter  did  not  undertake  to  cover  so  wide  a  field.  The 
claim',  literally  read,  is  for  a  result,  but  that  is  not  its  mean- 
ing. It  is  for  the  combination  of  devices,  substantially  as 
described,  for  effecting  the  specified  results.  It  being  borne 
in  mind  that  revolving  guns  were  old,  and  that  revolving 
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guns  which  were  loaded,  discharged  and  cleaned  at  different 
parts  of  their  circuit  antedated  Palmer,  the  claim  is  for  a 
combination  of  three  sub-combinations,  one  for  loading  cart- 
ridges into  the  rear  of  the  barrel  of  a  revolving  gun  at  one 
point  in  its  circuit,  another  for  confining  and  firing  such  cart- 
ridges at  anothei^  point,  and  the  third  for  extracting  the  shells 
of  the  cartridges  at  another  part  of  the  circuit.  It  is  not  a 
claim  for  a  continuous  barrel  in  a  revolving  gun,  as  dis- 
tinguished from  a  chamber  or  a  barrel  with  joints,  and  in  such 
relations  to  the  loading  mechanism  that  the  cartridge  can  be 
thrust  into  the  rear  of  the  barrel,  but  it  is  a  claim  for  the 
loading,  firing  and  extracting  mechanism ;  and  such  mechan- 
ism or  combinations  of  mechanism  as  entirelv  differ  from 
the  plaintiff's  are  not  within  the  claim.  If  the  patentee  was 
led  to  believe  that  he  could  cover  any  mechanism  which 
should  load  a  revolving  gun  by  thrustiif^  cartridges  into  the 
rear  end  of  the  barrel,  and  which  should  discharge,  and  there- 
after extract,  the  cartridges,  the  three  operations  being  effected 
at  different  points  in  the  circuit,  he  was  in  error. 

The  remaining  point  is  as  to  the  infringement  of  the  sixth 
claim.  The  extracting  devices  in  the  two  guns  are  dissimilar. 
The  operation  of  the  respective  devices  is  thus  explained  by 
Mr.  Knight :  '*  In  the  Palmer  gun,  the  bar  to  the  forward 
•end  of  which  the  extractor  hooks  are  attached  is  reciprocated 
backwardly  by  a  tappet  on  the  operating  crank  shaft,  and, 
when  released,  is  thrown  forward  by  a  spring,  so  that  the 
hooks  come  against  the  breech  plate  carrying  the  rear  ends  of 
the  barrels.  The  hooks  being  thus  in  position  against  the 
breech  plate,  the  revolution  of  the  barrels  brings  the  shell  last 
discharged  within  the  grasp  of  the  hooks,  they  forcing 
themselves  between  the  fiange  of  the  cartridge  and  breech, 
thereby  loosening  the  shell  to  that  extent.  When  the  tappet 
described,  in  the  course  of  its  revolution,  again  operates  rear- 
wardly  the  extractor  bar,  the  hooks  on  the  end  of  the  latter 
withdraw  the  shell  completely  from  the  barrel,  and  a  tumbler 
hung  to  the  frame,  and  operated  by  a  projection  on  the  ex- 
tractor bar,  discharges  the  shell  from  the  grasp  of  the  hooks, 
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allowing  it  to  fall  to  the  ground.  In  the  Gatling  gnn,  the 
extractor  hook  is  attached  to  the  plunger  which  forms  the 
breech  closer,  and  snaps  over  the  flange  of  the  cartridge  during 
the  operation  of  driving  the  cartridge  into  the  rear  of  the 
barrel.  The  extractor  hook  retains  its  position  during  the 
firing  and  for  some  time  subsequently,  until  the  plunger  com- 
mences its  rearward  motion*  carrying  backward  with  it  the 
hook  and  the  shell  in  its  grasp.  The  shell  is  either  freed  by 
its  own  action  and  falls  to  the  ground,  or  is  ejected  by  a  plate 
with  which  it  comes  in  contact,  and,  tipped  out  of  the  grasp 
of  the  hook,  falls  to  the  ground."  There  is  no  infi-ingement 
and  the  bill  is  dismissed. 

Henry  Parsons^  for  tlie  plaintiflT. 

William  Edga/r  Simonds  and    A.   P.  Hyde^   for   the 
defendant. 


SiGMuin)  M.  Thannhausbb  anb  August  Thannhausbb 

vs. 
The  Cobtbs  Company.    Two  Cases. 

The  Same  vs.  Luoius  E.  CmnENDEN  and  Others. 

The  defendants  in  these  saits  at  law,  before  answer,  moved  that  the  plaintiffii, 
who  were  non-residents,  and  had  not  filed  any  secnrity  for  costs,  file  security 
for  costs  in  the  sum  of  from  $1,500  to  |2,000  in  each  snit,  but  (Ud  not  set 
forth  any  item  of  taxable  costs  or  disbursements  incurred,  or  any  steps 
taken  involying  disbursements :  Held,  that  the  plaintiffs  need  give  only  the 
ordinary  security  required  by  the  Rules,  without  prejudice  to  the  right  of 
the  defendants  to  apply  for  further  security  on  proof  of  dbbursements  neces* 
sarily  incurred  in  excess  of  such  security. 

(Before  Bbown,  J.,  Southern  District  of  Kew  York,  July  aoth,  1881.) 
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Brown,  J.  The  plaintiffs,  who  are  non-residents  of  this 
State,  have  brought  these  suits  to  recover  their  alleged  claims 
growing  out  of  a  sale  of  mining  property  to  the  defendants. 
No  security  for  costs  having  been  filed,  the  defendants,  before 
answer,  now  move,  upon  affidavits,  for  an  order  requiring 
the  plaintiffs  to  file  security  for  costs  in  the  sum  of  from 
$1,500  to  $2,000  in  each  case.  The  defendants'  affidavits 
tend  to  show  that  the  transaction  was  fraudulent  on  the 
plaintiffs'  part ;  but  they  do  not  show  any  item  of  taxable 
costs  or  disbursements  yet  incurred  by  them  in  either  case, 
nor  any  steps  yet  taken  which  involve  any  disbursements 
whatever.  The  averments  in  this  regard  are  entirely  general, 
and,  in  substance,  state  only  that  large  disbursements  will  be 
incurred  in  taking  necessary  testimony  in  Mexico,  where  the 
fees  of  commissioners,  interpreters  and  witnesses  are  alleged 
to  be  heavy.  This  is  too  general  and  too  indefinite  to  enable 
the  Court  to  fix  any  sum  to  be  given  as  extraordinary  security. 
Nor  do  I  think  any  order  of  that  character  should  be  made 
until  after  answers  are  put  in  and  the  determination  thereby  of 
the  pcecise  issues  to  be  tried,  nor  except  upon  a  statement  in 
detail  of  the  items  of  extraordinary  disbursements  which 
either  have  been  already  incurred,  or  are  immediately  and 
necessarily  impending,  in  proceedings  already  taken  in  the 
cause.  I  have  examined  the  papers  in  the  Emma  mine  cases, 
and  the  orders  made  thereon  by  Johnson,  J.,  in  1875,  referred 
to  by  the  defendants'  counsel,  and  find  that  where  he  granted 
an  order  for  $2,000  security  in  one  of  those  cases,  the  moving 
affidavits  specified  in  detail  large  disbursements  already  in- 
curred, sufticient  to  call  for  the  order  made,  while  in  another 
of  the  cases,  specifying  such  details,  but  not  in  excess  of  the 
bond  already  filed,  he  refused  to  order  further  security.  If, 
as  the  defendants  allege,  the  plaintiffs  are  insolvent,  (though 
that  is  denied  by  them,)  the  Court  ought  to  be  only  the 
more  cautious  not  to  interpose  any  impediments  in  the  way 
of  their  prosecuting  any  legal  claims  they  may  have,  except 
upon  clear  evidence  of  its  necessity  to  protect  the  defendants' 
rights,  and  then  to  no  greater  extent  than  manifest  necessity 
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requires.  The  practice  in  the  State  Courts,  where  the  right 
to  large  costs,  and  extra  allowances  by  way  of  costs,  may 
arise  prospectively  from  the  commencement  of  the  action, 
cannot  apply  to  actions  in  this  Coart,  where  such  costs  and 
allowances  are  unknown,  and  where  large  actual  disburse- 
ments are  the  only  ground  of  requiring  extraordinary  security. 
The  plaintiffs  must  give  the  ordinary  security  required  by 
the  Kules,  without  prejudice  to  the  right  of  the  defendants 
hereafter  to  apply  for  further  security,  upon  proof  of  dis- 
bursements necessarily  incurred  in  excess  of  the  security  filed. 


Bettens  <&  Zilienihalj  for  the  plaintiffs. 
Z.  K  Chittenden^  for  the  defendants. 


Lb  Babon  B.  CioLT  and  others 
Elizabeth  H.  Colt  and  others.    In  Equfty. 

Samiiel  Colt  died  in  1862,  owning  9,996  shares  out  of  10,000  of  the  capital 
stock  of  a  corporation.  By  his  will,  made  in  1856,  he  gave  to  his  brother, 
James  B.,  "  the  use  and  improvement,  during  his  life,"  of  600  shares  of  said 
stock,  and,  after  the  death  of  his  said  brother,  "  to  his  issue,  lawfully  begotten, 
as  an  abeolnte  estate ; "  and  to  his  executors  600  shares,  in  trust  for  the  issue 
of  said  James  B.,  so  much  of  the  income  as  should  be  necessary  to  be  applied 
to  their  education  until  the  youngest  survivor  of  them  should  become  of  age, 
when  the  stock  and  its  accumulations  should  "  go  to  said  issue,  in  equal  pro- 
portions, as  an  absolute  estate ; "  and  to  each  of  the  children  of  his  brother 
Christopher  100  shares ;  and  to  other  persons  specific  legacies  of  shares.  It 
also  made  pecuniary  legacies  of  money  in  gross.  It  then  provided:  "  All  the 
rest  and  residue  of  my  estate,  of  every  kind  and  description,  not  herein  dis- 
posed of,  I  give,  bequeath  and  devise  as  follows :  All  the  remaining  stock  of 
said  "  corporation,  *'  of  which  I  shall  die  possessed,  shall  be  divided  among  the 
several  persons  and  parties  to  whom  I  have  hereinbefore  given  legacies  of 
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■tock,  in  tbe  ratio  aod  proportion  in  which  said  legacies  of  atock  are  herein* 
before  given.    All  my  other  reaiduary  estate  shall  be  divided  amongst  the 
several  persons  to  whom  I  have  hereinbefore  given  pecnniary  legacies  in  gross, 
in  the  ratio  and  proportion  in  which  I  have  hereinbefore  given  anch  pecnni- 
ary legacies,  meaning  that  my  residuary  estate  in  said  stock  diall  be  shared 
by  the  same  persons  to  whom  I  have  given  specified  legacies  in  stock,  and  in 
precisely  the  same  ratable  proportions,  and  that  my  other  rendnary  estate 
shall  be  shared  by  the  same  persons  to  whom  I  have  given  gross  pecnniary 
legacies,  and  in  precisely  the  same  ratable  proportions."    A  codicil  made  in 
1858  contained  these  clauses:   "  I  also  revoke  and  cancel,  for  reasons  growing- 
out  of  his  late  unbrotherly  conduct  towards  me,  the  legacy  of  ^ve  hundred 
shares  of  the  stock  "  of  said  corporation  "given  in  the  aforesaid  will  to  James 
B.  Colt  for  life,  remainder  to  his  children ;  and,  in  lien  thereof,  I  give  and 
bequeath  said  five  hundred  shares  of  stock "  to  certain  trustees  on  certain 
trusts.     Said  codicil  also  revoked  the  legacy  given  in  said  original  will  to  the 
children  of  Christopher,  so  far  as  bb  eldest  son  was  concerned,  and,  in  lien» 
gave  to  said  eldest  son  one-fourth  of  what  he  would  have  received  if  said 
legacy  had  not  been  revoked.    A  second  codicil  was  made  in  1859,  which 
stated  that  it  was  in  addition  to  the  codicil  of  1858,  and  contained  these 
clauses :  "  I  hereby  give  and  bequeath  to  each  of  the  children  of  James  B. 
Colt  a  legacy  of  one  hundred  dollars,  aod  I  hereby  cancel  and  wholly  revoke 
any  and  all  other  legacies  or  devises  by  me  heretofore  at  any  time  made  to 
or  for  the  use  and  benefit  of  aaid  children  or  any  of  them.    I  give  to  the 
eldest  son  of  my  brother  Christopher  Colt  a  legacy  of  one  hundred  dollars 
and  no  more,  and  all  legacies  heretofore  made  in  his  favor  are  cancelled  and 
revoked ;  and  I  hereby  give,  bequeath  and  devise  to  the  other  children  of  my 
said  brother  (said  eldest  son  not  being  included  herein)  the  property,  to  wit, 
^YB  hundred  shares  of  the  stock  of  said  corporation,  "  which  in  and  by  said 
original  will  is  bequeathed  to  my  executors  in  trust  for  the  use  of  the  children 
of  said  James  B.  Colt,  to  have  and  to  hold  to  said  other  children  of  the  sud 
Christopher  in  equal  proportions.    This  last  bequest  is  in  trust  for  said 
children,  and  the  property  hereby  bequeathed  is  to  be  held  by  my  executors 
for  said  children  in  the  same  manner  and  subject  to  the  same  limitations  as 
are  provided  in  said  original  will  in  the  bequest  to  the  children  of  said 
James  B.  Colt     And  I  hereby  confirm  and  establish  said  original  will  aa 
altered,  changed  and  modified  b}'  this  and  the  previous  codicil,  as  and  for  my 
last  will  and  testament."    James  B.,  in  1864,  brouj^ht  a  suit  in  equity,  by 
petition,  in  the  Superior  Court  of  Connecticut,  making  as  parties  the  three 
executors  of  the  will  as  such  and  individually,  all  the  children  of  Christopher 
except  the  eldest  son,  (three  of  them  being  minors  and  one  of  age,)  the  mother 
of  the  minors,  as  their  general  guardian,  and  the  other  persons  interested  in 
the  residuary  stock.    In  the  petition  James  B.  prayed  the  Court  to  ascertain 
the  residuum  of  the  stock,  and  the  parties  entitled  to  it  and  their  proportions^ 
claiming  that  be  bad,  under  the  will  and  codicils,  an  interest  absolutely  or 
for  his  life  in  such  proportion  of  the  excess  of  the  stock  of  the  corporation 
owned  by  the  testator  at  the  time  of  his  death,  above  the  amount  of  stock 
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disposed  of  io  the  will,  as  600  shares  bears  to  the  whole  anioimt  of  legacies 
thereof  giren  in  the  will ;  that  the  executors  had  received  dividends  on  the 
stock  in  which  he  was  interested;  that  they  ought  to  be  paid  to  him; 
and  that  he  ought  to  have  the  future  dividends  thereon.  The  parties  were 
served  with  process  and  appeared,  and  the  minors  were  duly  represented  by 
their  said  guardian.  The  case  was  put  at  issue  and  the  State  Court  decroed 
that  James  B.  had  a  life  e:itate  in  the  residuary  stock:  that  the  children  of 
Christopher  did  not  take  any  share  in  the  residuum  of  stock,  in  respect  to 
their  legacy  of  SOO  shares  given  to  them  in  the  second  codicil ;  that  the 
residuum  of  stock  was  5,846  shares,  of  which  James  B.  took,  for  life,  6741^ 
shares,  Christopher's  children  459}]-  shares,  and  other  defendants  the  re- 
mainder; that  the  interest  of  James  B.  in  and  to  said  shares  was  a  life  estate 
only ;  and  that  he  was  entitled  to  the  dividends,  from  the  death  of  the  testa> 
tor,  on  the  574 }f  shares.  Under  this  decree,  the  executors,  in  1866,  disposed 
of  the  9,996  shares  and  the  accumulated  dividends  thereon.  They  held  in 
reserve  for  James  B.,  for  hi?  life,  his  674 Jf  of  the  residuary  shares,  and  for 
another  life  tenant  2,149H  shares,  and  held  in  reserve  for  the  four  children  of 
Christopher  the  600  primary  shares  given  to  them  by  the  second  codicil,  and 
the  accumulated  dividends  thereon,  and,  when  the  youngest  became  of  age, 
in  1878,  transferred  to  each  125  shares  and  paid  to  each  one-fourth  of  the 
accumulated  dividends  thereon.  They  transferred  to  each  of  the  said  four 
children  his  or  her  100  primary  shares  and  his  or  her  decreed  part  of  the 
residuary  shares,  and  the  dividends  thereon.    They  gave  power^  of  attorney 

-  to  those  who  had  only  life  estates  in  shares,  to  draw,  for  life,  their  dividends. 
James  B.  died  in  1878,  and  the  674|f  shares  which  he  enjoyed  for  his  life  re- 
mained in  the  names  of  the  executors,  they  also  having  received  the  dividends 
thereon  since  his  death.  This  suit  was  afterwards  brought  by  three  of  the 
said  four  children  of  Christopher  (excluding  the  eldest)  and  by  their  mother, 
representing  the  fourth,  by  assignment,  making  as  parties  the  executors,  as 
such,  and  individually,  and  as  trustees  for  the  children  of  Christopher,  and 
the  children  of  James  B.,  and  all  other  persons  interested  under  the  will  and 
codicils.  The  bill  claimed  that  by  the  second  codicil  the  four  children  of 
Christopher  were  substituted  for  the  children  of  James  B.  under  the  clause 
in  the  original  will  relating  to  the  600  shares  given  in  trust  for  the  issue  of 
James  B.,  and  were  entitled  to  more  shares  than  they  had  received,  and  to  a 
part  of  the  residuary  shares  on  account  of  said  600  shares,  and  also  on 
account  of  the  100  primary  shares  given  to  each  of  the  four,  and  to  the 
accumulation  of  such  part;  that  the  minors  were  not  bound  by  the  decree  in 
the  suit  of  James  B.,  because  no  guardian  ad  litem  was  appointed  for  them  in 
that  suit,  and  because  the  executors  were  not  in  that  suit  sued  as  trustees  for 
the  children  of  Christopher,  and  because  the  executors  asserted  in  that  suit 
that  those  children  were  not  entitled  to  any  share  in  the  residuary  ftock  on 
account  of  said  600  shares,  and  because  their  rights  could  not  be  adjudicated 
till  the  youngest  became  of  age,  and  because  their  mother,  as  guardian,  did 
not  appear  or  employ  counsel  in  that  suit:  ffetdf 

(1.)  The  revocation  in  the  first  codicil  of  the  legacy  of  500  shares  which  the 
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will  had  given  to  James  B.  for  life  did  not  cancel  the  bequest  to  him,  in  the 
will,  of  his  ratable  proportion  of  the  residuary  stock; 

(2.)  The  second  codicil  revoked  the  legacy  of  600  shares  given  to  the  ezecntors 
in  trust,  by  the  will,  with  a  trust  for  the  issue  of  James  B.,  and  did  not  merely 
effect  a  substitution  of  the  children  of  Christopher,  as  ceituit  ^U4  trust,  in 
place  of  the  children  of  James  B.,  without  disturbing  the  gilt  to  the  ezecutors 
in  trust; 

(8.)  The  children  of  Christopher  were  not  entitled  to  any  share  in  the  residuary 
stock,  in  respect  of  the  500  shares  given  to  them  by  the  second  codicil ; 

(4.)  The  decisions  in  the  suit  in  the  State  Court,  {CoU  v.  CoU,  82  Conneetieut, 
422,  and  83  Conneetieut,  270,)  were  made  with  all  necessary  parties  and  were 
binding  on  the  plaintiffs,  as  fixing  the  rights  of  the  parties  to  the  suit  in  the 
residuary  stock; 

(6.)  As  matter  of  fact,  counsel  i^peared,  in  the  suit  in  the  State  Court,  for  the 
minors  and  for  their  guardian,  by  the  authority  of  their  guardian,  and 
asserted  their  right  to  share  in  the  residuary  stock ; 

(6.)  The  executors  being  parties  to  that  suit  as  executors  were  parties  as  tma- 
tees,  and  they  discharged  their  duty  properly  in  what  they  did  in  the  suit ; 

(7.)  The  State  Court  having  had  jurisdiction  of  the  subject  matter  and  the 
parties,  this  Court  cannot  reverse  any  alleged  errors  committed  by  it ; 

(8.)  By  the  Connecticut  practice,  where  the  general  guardian  is  made  a  party 
and  summoned  and  served,  for  the  minor,  it  is  not  necessary  to  have  a  guard- 
ian ad  litem  ; 

(9.)  The  children  of  James  B.  have  no  interest  in  the  shares  in  which  he  had  a 
life  interest,  and  the  second  codicil  revoked  the  legacy  of  500  shares  made  by 
the  will  to  the  executors  in  trust  for  the  issue  of  James  B. ; 

(10.)  The  574|f  shares  in  which  James  B.  had  a  life  estate  are  to  be  distributed 
as  residuary  stock,  in  like  manner  as  if  James  B.  never  had  any  interest  in 
them,  save  as  respects  the  dividends  ou  them  before  his  death,  under  a  decree 
of  this  Court  declaring  the  proportions,  the  distribution  to  be  made  by  the 
executors. 

(Before  Blatohfokd,  J.,  Connecticut,  July  22d,  1881.) 

Blatchford,  J.  This  case  involves  questions  arising 
under  the  will  of  Samuel  Colt  and  the  codicils  thereto.  The 
will  was  executed  June  6th,  1866.  Only  certain  provisions 
in  the  will  and  the  codicils  need  be  noticed.  The  only  prop- 
erty involved  in  this  suit  are  shares  of  the  capital  stock  of 
Colt's  Patent  Fire  Arras  Manufacturing  Company,  and  the 
dividends  thereon.  That  company  was  a  corporation.  Its 
capital  stock  consisted  of  10,000  shares,  of  $100  each,  of 
which  the  testator  owned  9,996  at  the  time  of  his  death.  He 
died  January  10th,  1862.     The  will  gave  to  his  wife,  the  de- 
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fendant  Elizabeth  H.  Colt,  a  gross  legacy  of  money  and  ^^  the 
use  and  improvement,  during  her  life,"  of  1,000  shares  of  said 
stock,  and,  subject  to  said  bequest,  it  gave  said  stock  to  the 
children  which  should  thereafter  be  bom  to  him  in  lawful 
wedlock,  and  their  heirs,  as  an  absolute  estate  in  fee  simple. 
It  also  gave  to  each  of  the  children  who  might  thereafter 
be  bom  to  him  in  lawful  wedlock,  500  shares  of  said  stock. 
It  also  gave  to  his  brother  James  B.  Colt  ^'  the  use  and  im- 
provement, during  his  life,"  of  500  shares  of  said  stock, 
and,  after  the  death  of  his  said  brother,  '^  to  his  issue,  law- 
fully begotten,  as  an  absolute  estate,"  on  condition  that  said 
James  B.  Colt  should  '^  waive  and  relinquish  all  claims  and 
demands,  actual  or  pretended,"  which  he  might  have  against 
the  testator  or  against  said  company.  It  also  gave  to  his  ex- 
ecutors, and  their  successors  in  said  oflSce,  500  shares  of  said 
stock,  y  in  trust  for  the  issue  of  said  James  B.  Colt,  lawfully 
begotten,  the  profits  and  dividends  thereof  to  be  applied  to 
the  education  of  his  said  issue,  so  far  as  the  same  may  be  nec- 
essary for  that  purpose,  until  the  youngest  surviving  of  said 
issue  shall  have  reached  the  age  of  twenty-one  years,  when 
said  stock,  and  all  accumulations  thereof,  if  any,  shall  go  to 
said  issue,  in  equal  proportions,  as  an  absolute  estate."  It  also 
gave  to  the  defendant  Samuel  C.  Colt  a  legacy  of  money  in 
gross,  and  500  shares  of  said  stock.  It  also  gave  to  the 
plaintiff  Isabella  De  Wolf  Colt  (now  the  wife  of  the  plaintiff 
Frank  E.  De  Wolf)  a  legacy  of  money  in  gross,  and  100  shares 
of  said  stock,  she  being  a  daughter  of  his  late  brother,  Chris- 
topher Colt,  and  to  each  of  the  other  children  of  his  said 
brother  Christopher  Colt  a  legacy  of  money  in  gross,  and  100 
shares  of  said  stock.  It  also  gave  to  L.  P.  Sargeant,  under 
certain  contingencies,  50  shares  of  said  stock,  and  to  E.  K. 
Koot,  under  certain  contingencies,  50  shares  of  said  stock,  and 
to  M.  Joslin,  under  certain  contingencies,  50  shares  of  said 
stock,  and  to  J.  Deane  Alden,  under  certain  contingencies,  25 
shares  of  said  stock.  It  also  gave  to  certain  persons,  as  trus- 
tees, 2,500  shares  of  said  stock,  to  establish  a  school  for  the 
education  of  practical  mechanics  and  engineers.    It  also  gave 
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'*  to  each  of  my  executors  hereinafter  appointed  "  50  shares  of 
said  stock.  The  will  then  proceeded :  '*  All  the  rest  and  resi- 
due of  my  estate,  of  every  kind  and  description,  not  herein 
disposed  of,  I  give,  bequeath,  and  devise  as  follows :  All  the 
remaining  stock  of  said  Colt's  Patent  Fire  Arms  Manufactur- 
ing Company  of  which  I  shall  die  possessed  shall  be  divided 
among  the  several  persons  and  parties  to  whom  I  have  herein- 
before given  legacies  of  stock,  in  the  ratio  and  proportion  in 
which  said  legacies  of  stock  are  hereinbefore  given.  All  my 
other  residuary  estate  shall  be  divided  amongst  the  several 
persons  to  whom  1  have  hereinbefore  given  pecuniary  legacies 
in  gross,  in  the  ratio  and  proportion  in  which  I  have  herein- 
before given  such  pecuniary  legacies,  meaning  that  my  resid- 
uary estate  in  said  stock  shall  be  shared  by  the  same  persons 
to  whom  I  have  given  specified  legacies  in  stock  and  in  pre- 
cisely the  same  ratable  proportions,  and  that  my  other  residu- 
ary estate  shall  be  shared  by  the  same  persons  to  whom  I  have 
given  gn)ss  pecuniary  legacies  and  in  precisely  the  same 
ratable  proportions.  I  hereby  nominate  and  appoint  my  wife 
Elizabeth  Hart  Colt  and  my  friends  Richard  D.  Hubbard  and 
Henry  C.  Deming,  of  said  city  of  Hartford,  to  be  executors 
of  this  will,  with  all  such  powers  and  authorities  as  may  be 
necessary  to  execute  the  same;  and,  in  case  my  wife  shall  de- 
cline this  trust,  I  hereby  nominate  and  appoint  Kichard  W. 
H.  Jarvis,  of  Middletown,  Conn.,  in  her  stead,  and,  in  case 
the  office  of  either  said  executors  shall  become  vacant  by 
death,  resignation  or  otherwise,  at  any  time  thereafter,  I 
hereby  authorize  and  empower  my  surviving  or  remaining 
executors  to  nominate  and  appoint  a  successor  to  fill  said  va- 
cancy. And  to  each  of  said  executors,  in  compensation  for 
services  in  the  execution  of  this  trust,  I  hereby  give  and  be- 
queath, in  addition  to  the  legacy  and  devise  hereinbefore 
given,  one-fourth  of  one  per  cent,  of  the  cash  value  of  my 
whole  estate.'' 

On  the  12th  of  January,  1858,  the  testator  executed  a 
codicil  to  said  will,  which  contained  the  following  provisions : 
^^  I  also  revoke  and  cancel,  for  reasons  growing  out  of  his  late 
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unbrotherlj  conduct  towards  me,  the  legacy  of  500  shares  of 
the  stock  of  Colt's  Patent  Fire  Arms  Manufacturing  Com- 
pany, given  in  the  aforesaid  will  to  James  B.  Colt  i'or  life, 
remainder  to  his  children ;  and,  in  lieu  thereof,  I  give  and 
bequeath  said  500  shares  of  stock  to  the  trustees  named  in 
said  will  for  founding  a  school  for  practical  mechanics  and 
engineers,  subject  to  the  uses  and  trusts  created  in  said  will 
for  that  purpose."  It  also  gave  to  J.  Deane  Alden  50  shares 
of  said  stock,  in  lien  of  25  shares  named  in  said  will,  subject 
to  the  conditions  named  in  said  will.  It  also  revoked  the  ap- 
pointment of  Henry  C.  Deming  as  executor,  and  appointed  in 
his  place  R.  W.  H.  Jarvis.  It  then  continued :  "  I  also  revoke 
and  cancel  the  legacy  given  in  said  original  will  to  the  chil- 
dren of  my  late  brother  Christopher  Colt,  so  far  as  the  oldest 
son  of  my  said  brother  is  concerned,  and  so  far  only,  and  in 
lieu  thereof  I  give  and  bequeath  to  said  oldest  son  one-fourth 
part  of  what  he  would  have  received  if  the  legacy  to  him  in 
aaid  original  will  had  not  been  revoked." 

On  the  2d  of  February,  1859,  the  testator  executed  a 
second  codicil  to  said  will,  which  stated  that  it  was  in  addi- 
tion to  said  codicil  of  January  12th,  1858.  It  cancelled  and 
revoked  the  legacy  made  by  the  original  will  and  codicil  to 
trustees  for  founding  said  school.  It  also  contained  the  fol- 
lowing provisions :  *^  I  hereby  give  and  bequeath  to  each  of 
the  children  of  James  B.  Colt  a  legacy  of  one  hundred  dollars, 
and  I  hereby  cancel  and  wholly  revoke  any  and  all  other 
legacies  or  devises  by  me  heretofore  at  any  time  made  to  or 
for  the  use  and  benefit  of  said  children  or  any  of  them.  I 
give  to  the  eldest  son  of  my  brother  Christopher  Colt  a 
legacy  of  one  hundred  dollars  and  no  more,  and  all  legacies 
heretofore  made  in  his  favor  are  cancelled  and  revoked ;  and 
I  hereby  give,  bequeath  and  devise  to  the  other  children  of 
my  said  brother  (said  eldest  son  not  being  included  herein) 
the  property,  to  wit,  five  hundred  shares  of  the  stock  of  the 
Colt's  Patent  Fire  Arms  Manufacturing  Company,  which  in 
and  by  said  original  will  is  bequeathed  to  my  executors  in 
trust  for  the  use  of  the  children  of  said  James  B.  Colt,  to  have 
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and  to  hold  to  said  other  children  of  the  said  Christopher  in 
equal  proportions.  This  last  bequest  is  in  trust  for  said  chil- 
dren, and  the  property  hereby  bequeathed  is  to  be  held  by 
my  executors  for  said  children  in  the  same  manner  and  sub- 
ject to  the  same  limitations  as  are  provided  in  said  original 
will  in  the  bequest  to  the  children  of  said  Jatnes  B.  Colt. 
And  I  hereby  contirm  and  establish  said  original  will,  as 
altered,  changed  and  modified  by  this  and  the  previous  codicil, 
as  and  for  my  last  will  and  testament." 

The  will  and  the  two  codicils  were  proved  and  approved 
and  ordered  to  be  recorded  in  the  probate  office  of  the  Pro- 
bate Court  within  and  for  the  county  of  Hartford,  in  the  State 
of  Connecticut,  on  the  6th  of  February,  1862.  The  bill  in 
this  case  is  filed  by  Theodora  G.  Colt,  widow  of  said  Christo- 
pher Colt,  (as  assignee  of  the  interest  of  Edward  D.  Colt,  de- 
ceased, who  was  her  son  and  a  son  of  said  Christopher  Colt,) 
and  by  Le  Baron  B.  Colt,  Samuel  P.  Colt,  and  Isabella  De 
Wolf  Colt,  (three  children  of  said  Christopher  Colt,)  in  their 
own  right,  and  by  Frank  E.  De  Wolf,  husband  of  said 
Isabella.  The  oldest  son  of  said  Christopher  Colt  was  George 
D.  W.  Colt.  At  the  time  of  the  death  of  the  testator,  the  said 
Isabella  was  of  age,  and  the  said  Edward  D.,  Le  Baron  B. 
and  Samuel  P.  were  minors.  Edward  D.  became  of  age  on 
the  28th  of  May,  1865, 1.e  Baron  B.  on  the  25th  of  June, 
1867,  and  Samuel  P.  on  the  10th  of  January,  1873.  The 
said  Theodora  G.  Colt  was,  as,  early  as  Januaiy,  1863,  ap- 
pointed by  the  said  Probate  Court  the  general  guardian  of 
the  persons  and  estates  of  the  said  Edward  D.,  Le  Baron  B. 
and  Samuel  P.  Letters  testamentary  on  said  will  and  codicils 
were  issued  by  said  Probate  Court  to  Elizabeth  H.  Colt, 
Richard  D.  Hubbard,  and  Richard  W.  H.  Jarvis.  Four  chil- 
dren  were  bom  to  the  testator  and  Elizabeth  H.  Colt.  Two 
of  them,  Samuel  J.  and  Elizabeth  E.,  died  without  issue,  after 
the  execution  of  the  codicils  and  before  the  death  of  the  tes- 
tator. One  of  them,  Henrietta  J.,  died  without  issne,  a  few 
days  after  the  death  of  the  testator.  The  said  Elizabeth  H. 
Colt  became  her  administratrix.    Thej^fourth  child,  Caldwell 
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H.  Colt,  is  still  living.  While  he  was  a  minor,  the  said 
Elizabeth  H.  Colt  was  his  goardian.  Joslin  and  Alden^ 
named  in  the  will,  died  before  the  testator. 

On  the  Ist  of  Jnne,  1864,  the  said  James  B.  Colt  brought 
a  suit  in  equity,  in  the  Superior  Court  of  the  State  of  Con- 
necticut for  the  county  of  Hartford.  The  suit  was  com- 
menced by  a  petition.  It  set  forth  a  copy  of  the  will  and  of 
each  of  the  two  codicils.  It  claimed  that  James  B.  Colt  had 
thereunder  an  interest  absolutely  or  for  his  life,  in  such  pro- 
portion of  the  excess  of  the  stock  of  said  company,  owned  by 
the  testator  at  the  time  of  his  death,  above  the  amount  of 
stock  disposed  of  in  said  will,  as  500  shares  bears  to  the  whole 
amount  of  legacies  thereof  given  in  said  will.  It  set  forth 
the  names  of  the  persons  then  living  who  were  interested  in 
the  9,996  shares.  It  set  forth  as  so  interested,  among  others, 
Isabella  DeWolf  Colt  (then  unmarried,)  and  the  said  Edward 
D.,  Le  Baron  B.  and  Samuel  P.,  and  averred  that  Theodora 
D.  Colt,  (who  is  the  same  person  as  the  plaintiff  Theodora  G. 
Colt,)  was  the  guardian  Of  the  last  named  three  persons ; 
that  the  inventory  of  the  estate  amounted  to  $3,257,644  63  ; 
that  none  of  said  stock  or  the  dividends  thereon  would  be 
needed  to  pay  debts,  and  all  thereof  could  be  transferred  and 
paid  over  to  the  legatees  entitled  thereto ;  that  the  executors 
had  received  dividends  on  the  stock  in  which  the  petitioner 
was  interested,  but  they  denied  that  he  had  any  interest  in 
any  of  said  stock  or  dividends ;  and,  that  the  amount  of  the 
stock  and  dividends  to  which  he  was  entitled  was  over 
$200,000.  The  petition  went  on  to  say:  "And  this  peti- 
tioner avers  that  the  respondents  to  this  petition,  and  each  of 
them,  have,  or  claim  to  have,  some  interest,  either  legal  or 
beneficial,  in  said  residuary  portion  of  said  stock,  and  that  it 
is  necessary  that  they  and  each  of  them  should  be  made 
parties  to  this  proceeding,  that  their  respective  rights  in  said 
residuum  may  be  so  ascertained  and  fixed  as  to  be  binding  on 
all  said  parties."  The  petition  prayed  that  the  Court 
would  '^ascertain  and  fix  the  amount  of  said  residuum,  and 
the  parties  entitled  thereto,  and  their  proportions  under  said 
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will,"  and  that  the  executors  pay  to  the  petitioner  the  divi- 
dends already  collected  or  due,  with  interest,  belonging  to 
the  shares  of  stock  in  which  he  held  an  interest  under  said 
will,  and  that  he  have  the  future  dividends  thereon.  On  this 
petition,  process  was  issued  by  a  justice  of  the  peace,  direct- 
ing the  summoning  of  the  followiner  persons,  named  in  the 
process,  to  appear  before  said  Superior  Court,  on  the  third 
Tuesday  of  July,  1804,  to  answer  unto  the  foregoing  petition 
and  show  cause  why  its  prayer  should  not  be  granted :  Eliza- 
beth H.  Colt,  as  claiming  an  interest  under  said  will,  and  as 
executrix  of  it,  and  as  administratrix  of  Henrietta  J.  Colt, 
and  as  guardian  of  Caldwell  H.  Colt ;  Kichard  D.  Hubbard, 
as  claiming  an  interest  under  said  will,  and  as  executor  of  it; 
Richard  H.  W.  Jarvis,  as  claiming  an  interest  under  said  will, 
and  as  executor  of  it ;  E.  K.  Root ;  Henry  C.  Deming ;  Cald- 
well H.  Colt ;  Isabella  DeWolf  Colt ;  Le  Baron  B.  Colt ; 
Edward  D.  Colt ;  Samuel  P.  Colt ;  Theodora  D.  Colt,  guard- 
ian of  the  last  named  three  persons ;  Samuel  C.  Colt ;  and 
Luther  P.  Sargeant.  The  record  of  said  suit  in  equity  shows 
that  the  petition  and  the  summons  thereon  were  personally 
served,  on  the  2d  of  June,  1864,  on  the  said  Elizabeth  H.  Colt, 
Richard  D.  Hubbard,  Richard  H.  W.  Jarvis,  E.  K.  Root, 
Henry  C.  Deming,  Caldwell  H.  Colt,  Isabella  DeWolf  Colt, 
Le  Baron  B.  Colt,  Edward  D.  Colt,  Samuel  P.  Colt,  Theodora 
D.  Colt  and  Samuel  C.  Colt,  and,  on  the  29th  of  June,  1864, 
on  the  said  Luther  P.  Sargeant.  At  the  September  Term, 
1865,  of  said  Superior  Court,  an  order  was  made  by  it,  recit- 
ing that  said  petition  was  brought  by  James  B.  Colt  against 
the  13  respondents  before  named,  to  said  Court,  at  said  July 
Term,  1864,  and  reciting  the  substance  of  the  contents  of  said 
petition,  and  referring  to  it  as  on  file,  and  then  stating  that, 
**  this  Court  doth  find  that  the  said  petition  was  duly  served 
and  returned  to  this  Court  at  a  term  thereof  holden  on  the 
third  Tuesday  of  July,  A.  D.  1864,  when  the  parties 
appeared  by  their  respective  counsel  and  the  said  minors 
were  duly  represented  by  their  guardians,  and  the  said  cause 
was  continued  to  when  the  respondents 
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filed  a  demurrer  to  said  petitioD,  and  the  parties  were  at  issue 
thereon,  and  this  Court,  having  heard  them  by  their  respect- 
ive connsel  adjudged  said  demurrer  insufficient  and  overruled 
the  same,  and  ordered  the  respondents  to  ansv^er  over,  and, 
by  legal  removes  and  continuances,  the  petition  comes  to  the 
present  term  of  this  Court,  when  the  parties  again  appear 
and  are  at  issue  upon  a  general  denial  of  the  allegations  in  the 
plaintiff's  bill  as  on  file,  and  now,  the  Court,  after  due  enquiry 
and  examination  made,  doth  find  as  follows : "  The  order 
then  set  forth  the  will  and  the  codicils  and  the  status  of  the 
stock  and  the  parties,  as  before  stated,  with  the  fact  that 
Edward  D.  Colt  had,  since  the  last  term  of  the  Court,  arrived 
at  his  majority,  and  that  the  executors  had  refused  to  pay 
over  to  James  B.  Colt  any  part  of  the  dividends  on  said  stock, 
because  they  were  advised  that  under  the  will  and  the  codicils 
he  took  no  interest  in  said  stock,  or,  if  otherwise,  that  the 
nature  and  extent  of  his  interest  was  so  uncertain  that  they 
could  not  safely  transfer  said  stock  or  any  interest  therein,  or 
pay  the  dividends  thereon  to  him,  until  specifically  advised  by 
the  judgment  of  the  Court  in  respect  to  the  nature  and  extent 
of  said  interest,  and,  also,  because  the  time  allowed  by  the 
Court  of  Probate  for  the  settlement  of  the  estate  had  not 
expired.  The  order  then  proceeded  :  "  This  Court  reserves 
for  the  advice  of  the  Supreme  Court  of  Errors  next  to  be 
holden  in  the  county  of  Hartford  the  following  questions 
arising  on  the  foregoing  record :  1.  Whether  the  interest 
taken  in  the  residuum  by  James  B.  Colt  is  a  life  estate  or  an 
estate  in  fee.  2.  Whether  said  Colt  shall  receive  interest 
upon  the  dividends  made  on  his  residuary  stock,  and,  if  so. 
from  what  time.  3.  Have  the  legacies  which  the  children 
of  the  testator  who  deceased  in  his  lifetime  would  have 
taken,  had  they  survived  him,  lapsed,  or  are  they  to  be  con- 
sidered and  treated  as  intestate  estate  ?  4.  Do  the  said  chil- 
dren of  Christopher  Colt  take  any  share  in  the  residuum  of 
stock,  in  respect  to  their  legacy  of  500  shares  given  to  them 
in  the  codicil  to  said  will  ?  5.  Do  the  said  R.  W.  H.  Jarvis 
and  H.  C.  Deming  both  take  a  legacy  of  stock  under  said  will, 


410  CONNECTICUT. 


Colt  V,  Colt. 


or  only  one  of  them,  or  neither  of  them }  6.  Wliat  is  the 
amount  of  the  residuum  of  stock,  and  who  are  entitled  thereto, 
and  in  what  proportions }  This  Court  also  reserves  all  other 
questions  arising  upon  the  record,  and  also  the  question  as  to 
what  decree  shall  be  passed  in  this  suit."  The  said  Supreme 
Court  of  Errors,  at  its  February  Term,  1866,  for  Hartford 
county,  made  an  order  in  said  suit  in  equity,  reciting  the 
parties,  as  before  named,  and  the  reservation  of  said  questions 
for  its  consideration  and  advice,  and  then  proceeding:  ^^  And 
now,  said  parties  having  been  fully  heard,  this  Court  doth  con- 
sider, and  doth  advise  said  Superior  Court,  1st.  That  the  inter- 
est of  James  B.  Colt  in  the  residuum  of  stock  is  a  life  estate 
only  ;  2d.  That  James  B.  Colt  is  not  to  receive  interest  on  the 
dividends  of  stock,  unless  the  Superior  Court,  on  further  en- 
quiry, find  that  interest  has  been  made  by  the  executors,  or 
the  money  has  been  used  by  them,  or  by  the  Arms  Company, 
in  their  business,  so  that  they  may  fairly  be  said  to  have  made 
interest  upon  the  money,  either  directly  or  otherwise ;  3d.  That 
the  legacies  to  the  deceased  children  who  died  before  the  tes- 
tator are  to  be  treated  as  intestate  estate ;  4th.  That  the  chil- 
dren of  Christopher  Colt  do  not  take  any  share  in  the  resid- 
uum of  stock,  in  respect  to  their  legacy  of  500  shares  given  to 
them  in  the  codicil  to  said  will ;  5th.  Jarvis  takes,  Deming 
does  not ;  6th.  The  amount  of  residuum  of  stock  is  5,346 
shares,  of  which  Mrs.  S.  Colt  takes  l,149fj^;  J.  B.  Colt,  for 
life,  574H ;  Samuel  C.  Colt,  574tl ;  Henrietta  Colt,  deceased, 
•57411;  Elizabeth  E.  Colt,  deceased,  574H;  Samuel  J.  Colt, 
deceased,  574f| ;  Christopher's  children,  459il ;  Caldwell  H. 
Colt,  574H ;  R.  D.  Hubbard,  executor,  57H;  R.  W.  H.  Jar- 
vis,  executor,  57H ;  Mrs.  E.  H.  Colt,  executor,  57H ;  L.  P» 
Sargeant,  57H ;  E.  K.  Root,  57it."  At  the  March  Term, 
1866,  of  the  said  Superior  Court,  a  final  decree  was  made  by 
it,  reciting  that  the  said  petition  of  James  B.  Colt  was  brought 
to  the  term  of  said  Court  held  on  the  third  Tuesday  of  July, 
18ti4,  *'  to  which  Court  the  same  was  made  returnable,  when 
and  where  the  petitioner  appeared  and  the  respondents  also 
appeared ; "  that  '^  the  respondents  thereupon  demurred  to 
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the  sufficiency  of  said  petition,  which  demurrer  was  overruled, 
and,  by  legal  continuances,  the  said  action  came  to  the  term 
of  said  Court  holden  on  the  fourth  Tuesday  of  September, 
A.  D.  1865,  when  and  where  the  respondents  filed  their  an- 
swer, as  on  file,  and  this  Court,  upon  a  hearing,  found  the  fol- 
lowing facts  as  proved  in  said  case  :  *'  The  decree  then  quotes 
the  findings  contained  in  said  prior  order,  made  at  the  Sep- 
tember Term,  1865,  including  the  matter  before  quoted  herein 
from  said  prior  order,  and  states  the  reservation  for  the  advice 
of  the  Supreme  Court  of  Errors,  of  the  six  questions  before 
set  forth,  in  the  terms  before  quoted  herein  from  said  prior 
order,  and  then  proceeds :  "  And  now,  in  pursuance  of  the 
advice  of  the  Supreme  Court  of  Errors  given  upon  the  reser- 
vation aforesaid,  and  upon  further  hearing  before  this  Court 
upon  the  question  of  interest  upon  dividends  heretofore  de- 
clared, this  Court  doth  order,  adjudge  and  decree  as  follows, 
viz. :  that  the  legacies  by  said  will  to  certain  children  of  the 
testator  who  deceased  before  him  are  to  be  treated  as  intes- 
tate estate ;  that  the  children  of  Christopher  Colt  do  not  take 
any  share  in  the  residuum  of  stock  in  respect  to  their  legacy 
of  five  hundred  shares  of  said  stock  given  to  said  executors  in 
trust  for  theni  in  the  codicil  of  said  will ;  that  the  said  Henry 
C.  Doming  does  not  take  under  said  will  the  legacy  of  fifty 
shares  given  by  said  will  to  each  of  the  executors  thereof,  nor 
does  he  take  any  interest  in  the  residuum,  but  the  said  Rich- 
ard W.  H.  Jarvis  does  take  said  legacy  of  fifty  shares  and 
does  also  take  a  proportionate  interest  in  the  residuum.  The 
amount  of  the  residuum  of  stock  is  five  thousand  three  hun- 
dred and  forty-six  (5,346)  shares,  of  which  Mrs.  S.  Colt  takes, 
in  the  manner  specified  in  said  will,  1,14911  shares;  James  B. 
Colt,  for  life,  574f f ;  Samuel  C.  Colt,  in  the  manner  specified 
in  said  will,  574H ;  Caldwell  H.  Colt,  57414 ;  Henrietta  Colt, 
deceased,  574ft ;  Elizabeth  £.  Colt,  deceased,  574{4 ;  Samuel 
J.  Colt,  deceased,  574ff ;  children  of  Christopher  Colt,  in  the 
manner  specified  in  the  will,  459H ;  R.  D.  Hubbard,  executor, 
57H ;  R.  W.  H.  Jarvis,  executor,  5714 ;  Mrs.  S.  Colt,  executor, 
67ii ;  L.  P.  Sargeant,  57H ;  E.  K.  Root,  57ii.     And   this 
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Court  doth  further  find  that  the  right,  title  and  interest  of  the 
said  James  B.  Colt  in  and  to  the  aforesaid  574H  shares  of 
stock  is  a  life  estate  only."  The  Court  further  found  that 
the  net  amount  of  dividends  on  said  574|f  shares,  since  the 
death  of  the  testator,  to  which  said  James  B.Colt  and  his 
assigns  were  entitled,  with  interest  thereon,  and  deducting 
income  tax  paid  by  the  executors,  amounted  to  $84,575  01, 
which  amount  the  decree  required  the  executors  to  pay  to  said 
James  B.  Colt  and  his  assigns,  with  $330  09  as  the  costs  of 
said  petition.     This  decree  was  made  May  21st,  1866. 

In  pursuance  of  the  will  and  codicils  and  the  said  decree 
of  the  Connecticut  Court,  the  executors  proceeded,  in  May 
and  June,  1866,  to  dispose  of  the  9,996  shares  of  stock  and 
the  accumulated  dividends  thereon.  The  dividends  up  to  that 
time,  from  the  death  of  the  testator,  had  amounted  to  150  per 
cent,  on  the  par  of  the  stock,  being,  on  the  9,996  shares, 
$1,499,400.  They  paid  to  the  parties  determined  by  said 
decree  the  back  dividends  on  their  primary  legacies  of  stock 
ind  on  their  legacies  of  residuary  stock.  They  held  in  reserve 
for  Mrs.  S.  Colt,  for  her  life,  her  1,000  primary  shares,  and 
her  1,149H:  of  the  residuary  shares.  They  transferred  to  Cald- 
well H.  Colt  his  500  primary  shares,  and  his  574H  of  the  re- 
siduary shares,  and  to  Richard  W.  H.  Jarvis,  administrator  of 
Henrietta  J.  Colt,  (in  place  of  Elizabeth  H.  Colt,)  the  500  pri- 
mary shares  and  the  57414  of  the  residuary  shares  belonging  to 
Henrietta  J.  Colt.  They  passed  over  to  the  distributors  of  the 
estate  the  500  primary  shares  and  the  574H  of  the  residuary 
sliares  given  to  Samuel  J.  Colt,  and  the  500  primary  shares  and 
the  574tJ  of  the  residuary  shares  given  to  Elizabeth  E.  Colt,  and 
adjudged  to  be  treated  as  intestate  estate,  and  which  shares  the 
Probate  Court  directed  to  be  distributed  one-third  to  Mrs.  Eliz- 
abeth H.  Colt,  one-third  to  Caldwell  H.  Colt,  and  one-third  to 
Henrietta  J.  Colt,  to  be  held  by  her  administrator,  R.  W.  H. 
Jarvis.  Those  2,149H  shares  were  transferred  by  the  executors 
accordingly.  They  held  in  reserve  for  James  B.  Colt  and  his 
assignees,  for  the  life  of  said  James  B.,  his  574ff  of  the  residu- 
ary shares.   They  held  in  reserve  for  the  four  children  of  Chris- 
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topher  Colt,  (Isabella^  Edward  D.,  Le  Baron  B.  and  Samuel  P.,) 
the  500  primary  shares  given  to  them  by  the  second  codicil,  and 
the  accnmalated  dividends  thereon,  as  required,  until  the 
youngest  of  them  should  become  of  age,  less  what  was  allowed 
for  their  education,  and,  when  that  event  happened,  they,  in 
January,  1873,  transferred  to  each  of  the  four,  125  shares,  and 
paid  to  each  of  them  one-fourth  of  said  accumulated  divi- 
dends, the  said  Theodora  D.  Colt  taking  the  share  of  Edward 
D.  Colt,  then  deceased,  as  his  assignee.  They  transferred 
to  Samuel  C.  Colt  his  500  primary  shares  and  his  574f  f  of  the 
residuary  shares.  They  transferred  to  the  said  Isabella  her 
100  primary  shares  and  her  114ff  of  the  residuary  shares,  and 
to  the  said  Edward  D.  his  100  primary  shares  and  his  1 14tH 
of  the  residuary  shares.  They  held  in  reserve  for  the  said 
Le  Baron  B.  and  the  said  Samuel  P.,  each  of  them,  his  100 
primary  shares  and  his  114H  of  the  residuary  shares,  and 
transferred  to  each  of  them  his  shares  when  he  became  of  age. 
They  transferred  to  the  estate  of  L.  P.  Sargeant  its  50  pri- 
mary shares  and  its  57H  of  the  residuary  shares,  and  to  the 
estate  of  E.  E.  Boot  its  50  primary  shares  and  its  57H  of  the 
residuary  shares,  and  to  each  of  the  three  executors  his  or  her 
60  primary  shares  and  his  or  her  57H  of  the  residuary  shares. 
The  back  dividends  received  by  the  executors  on  the  stock 
were  all  disposed  of  by  either  being  paid  at  the  proper  time 
to  the  parties  receiving  the  transfers  of  stock,  or  by  being 
paid  into  the  general  estate  of  the  testator,  and  so  distributed, 
because  decided  not  to  belong  to  the  parties  receiving  the 
stock  as  legacies.  Powers  of  attorney  were  given  by  the  ex- 
ecutors to  Mrs.  S.  Colt  and  to  James  B.  Colt,  respectively,  to 
draw,  during  their  respective  lives,  the  dividends  on  their  res- 
pective life  shares  of  stock.  Thus,  all  the  stock,  and  all  the 
back  dividends  on  it,  and  all  control  over  future  dividends  on  it, 
was  parted  with  by  the  executors,  as  such,  before  this  present 
suit  was  brought,  under  what  they  relied  upon  as  competent 
judicial  authority,  purporting  to  dispose  of  the  title  to  said 
stock  and  dividends,  in  a  suit  to  which  all  persons  interested 
therein  were  supposed  by  the  executors  and  the  parties  to  the 
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suit  and  by  the  Courts  which  adjudicated  the  questions  raised 
and  decided,  to  have  been  parties,  except  that  the  2,149H 
shares  set  apart  for  Mrs.  S.  Colt  for  life  remain,  to  go,  after 
her  death,  as  prescribed  bj  the  will,  and  the  574it  shares 
which  James  B.  Colt  enjoyed  for  his  life  remain  now  in  the 
names  of  the  executors,  to  go,  with  the  dividends  thereon  siDoe 
his  death,  to  whoever  may  be  entitled  to  them,  James  B.  Colt 
having  died  on  the  28th  of  October,  1878. 

It  does  not  appear  from  any  record  put  in  evidence  in  the 
present  suit  what  questions  were  raised  or  decided  on  the 
demurrer  to  the  sufficiency  of  the  petition,  nor  that  anything 
was  decided  thereon  except  to  overrule  the  demurrer,  nor  is 
any  order  on  the  demurrer  set  forth  except  what  is  recited  as 
to  its  being  overruled,  in  the  order  and  the  decree  of  the 
Superior  Court  which  are  set  forth,  nor  does  the  record  show 
that  the  questions  raised  on  the  demurrer  were  adjudged  by 
the  Supreme  Court  of  Errors,  except  as  oral  testimony  alludes 
to  that  fact.  Bat  all  parties  have  referred  to  the  reports,  in 
the  Supreme  Court  of  Errors,  of  the  case  of  OoU  v.  Coltj 
(32  Connecticut^  422,)  and  of  the  case  of  Colt  v.  CoU^  (33 
Connecticut^  270,)  as  if  they  were  made  part  of  the  record. 
The  case  in  32  Connecticut  is  a  report  of  the  suit  brought  in 
the  Superior  Court,  on  the  demurrer  to  the  petition,  and 
states  that  the  case  on  the  demurrer  was  reserved  for  the 
advice  of  the  Supreme  Court  of  Errors.  It  gives  the  argu- 
ments of  counsel  in  support  of  and  against  the  demurrer,  and 
shows  that  the  questions  raised  and  adjudged  were  as  to  the 
right  of  James  B.  Colt  to  a  life  estate  in  residuary  shares  of 
said  stock,  in  virtue  of  the  primary  legacy  of  500  shares  to 
him  in  the  original  will,  although  such  primary  legacy  was 
revoked  by  the  first  codicil,  and  as  to  the  jurisdiction  of  the 
Superior  Court  over  the  subject  matter  of  the  suit,  and  as  to 
whether  the  case  was  one  of  equitable  cognizance.  The 
decision  of  the  Supreme  Court  of  Errors  discussed  and  cov- 
ered all  those  points,  and  it  advised  that  the  demurrer  be 
overruled.  The  case  in  33  Connecticut  is  a  report  of  the 
action  of  the  Supreme  Court  of  Errors  on  the  six  questions 
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reserved  by  the  Superior  Court  for  the  advice  of  the  former 
Court  on  the  facts  found  by  the  latter  Court,  and  the  decision 
of  the  Court  assigns  its  reasons  for  its  answers  to  the  ques- 
tions. 

The  bill  in  the  present  case  is  filed  against  Eh'zabeth  H. 
Colt,  widow  and  executrix,  and  as  trustee  for  the  children  of 
Christopher  (Jolt  and  guardian  of  Caldwell  H.  Colt,  (a  legatee 
and  claiming  as  heir  of  Samuel  J.  Colt  and  Elizabeth  £.  Colt, 
legatees,)  and  as  claiming  an  interest  under  the  will ;  Richard 
D.  Hubbard,  executor  and  as  such  trustee,  and  as  claiming  an 
interest  under  the  will ;  Richard  W.  H.  Jarvis,  executor  and 
as  such  trustee,  and  as  claiming  an  interest  under  the  will, 
and  as  administrator  of  Henrietta  J.  Colt;  Caldwell  H.  Colt ; 
Samuel  C.  Colt ;  the  executors  of  E.  K.  Root ;  the  exec- 
utors of  Luther  P.  Sargeant;  Alice  B.  Colt,  Norman  Colt 
and  James  Colt,  children  and  heirs  at  law  of  James  B. 
Colt;  and  Hugh  Harbinson,  administrator  of  James  B. 
Colt.  The  biJl  sets  forth  the  will  and  the  codicils  and 
the  proceedings  thereon,  and  the  qualifying  of  the  execu- 
tors. It  alleges,  that,  by  the  clause  in  the  second  codicil  to 
the  will,  the  four  children  of  Christopher  Colt  were  substi- 
tuted for  the  children  of  James  B.  Colt,  under  the  clause  in 
the  original  will  relating  to  the  500  shares  given  in  trust  for 
the  issue  of  James  B.  Colt ;  that  the  plaintiff  Theodora  G. 
Colt,  became  on  the  6th  of  June,  1870,  the  owner,  by  assign- 
ment from  the  administrator  of  Edward  D.  Colt,  deceased,  of 
all  the  right  of  his  estate  in  the  residuary  estate  and  stock, 
and  the  accumulations  thereon,  formerly  belonging  to  the 
estate  of  Samuel  Colt;  that  5,346  shares  of  said  stock  passed 
under  the  residuary  clause  of  the  will;  that  the  said  children 
of  Christopher  Colt  have  received  under  the  will  only  100 
shares  each  of  the  stock  legacies,  and  460  (meaning  459H) 
shares  of  the  residuary  stock  in  respect  of  said  400  shares,  and 
the  accumulations  thereon,  the  gross  legacies  to  each  and  the 
residuum  thereon,  and  the  500  shares  of  stock  and  dividends 
thereon,  so  given  in  trust  for  them,  which  500  shares  and  the 
accmmulations  thereon  were  paid  over  to  them  on  the  11th  of 
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January,  1873,  dedacting  credits  for  edacation  daring  their 
minority,  according  to  the  trust ;  that,  in  addition,  they  are 
entitled,  under  the  will  and  codicils,  to  574H  "additional 
shares,  and  more,  together  with  the  dividends  and  accamala- 
tions  thereon,''  for  tbe  following  reasons :  (1.)  In  respect  to 
the  legacies  of  100  shares  each  of  stock,  to  said  children  of 
Christopher,  they  were  entitled  each  to  more  shares  of  the 
residuary  stock  than  what  they  so  received,  and  accumulations 
thereon.  (2.)  The  gift  to  trustees,  of  500  shares  of  stock  in 
trust  for  the  children  of  Christopher,  in  place  of  the  children 
of  James  B.,  carried  to  the  trustees,  and  entitled  the  said 
Isabella,  Edward  D.,  Le  Baron  B.  and  Samuel  P.,  under  the 
residuary  clause  of  the  will,  to  receive  such  proportion  of  the 
stock  bequeathed  by  the  residuary  clause,  as  said  500  shares 
bear  to  the  whole  amount  of  the  other  legacies  of  stock 
given  in  the  will  and  codicils,  and  the  dividends  declared  and 
accrued  thereon,  since  the  death  of  the  testator.  (3.)  Said 
children  of  Christopher  are  also  entitled,  under  the  residuary 
clause  of  the  will,  to  such  proportion  of  the  574M  shares  of 
residuary  stock  now  in  the  hands  of  the  executors,  in  which 
said  James  B.  claimed  a  life  estate,  as  said  gift  of  500  shares 
in  trust  and  said  legacies  of  100  shares  each  to  said  children 
(making  900  shares  in  all,)  bears  to  the  whole  amount  of  lega- 
cies of  stock  given  in  the  will.  (4.)  As  the  plaintiffs  have 
hitherto  received  less  than  their  lawful  proportions  of  the 
residuary  stock  and  of  the  accumulations  thereon,  they  are 
now  entitled  to  receive  the  whole  of  the  574f  J  shares  now  in 
the  hands  of  the  executors,  the  income  of  which  was  paid  to 
James  B.  during  his  life,  in  order  to  aid  in  making  them 
equal  with  the  other  residuary  legatees;  and  that,  so  far  as 
any  of  said  residuary  stock  and  the  accumulations  thereon, 
rightfully  appertaining  to  them  or  to  their  said  trustees  in 
trust  for  them,  have  been  transferred  to  said  executors  and 
trustees  personally,  and  distributed  and  transferred  to  other 
parties  who  or  whose  legal  representatives  are  defendants 
herein,  the  equities  between  said  defendants  and  the  plaint- 
iffs, in  the  premises,  should  now  be  adjusted  by  the  Court,  so 
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as  to  make  good  and  restore  to  the  plaintiffs  the  stock  right- 
fully belonging  to  them  under  the  will  and  codicils,  and  the 
accnmalations  thereon.  The  bill  also  alleges,  that  when  the 
testator  died,  the  said  Edward  D.,  Le  Baron  B.  and  Samuel 
C.  were  minors ;  tliat  the  last  two  continued  minors  until  after 
the  termination  of  proceedings  had  in  the  Superior  Court 
and  the  Supreme  Court  of  Errors  with  reference  to  the  will 
and  codicils ;  that  the  rights  of  said  children  under  the  will 
and  codicils  could  be  lawfully  asserted  only  by  a  guardian 
<id  litem  J  in  the  matter  of  their  claims  to  residuary  stock  in 
respect  of  said  legacy  of  100  shares  each,  and  by  said  execu- 
tors in  their  capacity  as  trustees,  in  the  matter  of  their  claim 
to  residuary  stock  in  respect  of  the  500  shares  given  to  said 
executors  in  trust;  that  said  children  were  not  in  said  pro- 
ceedings, or  in  any  proceedings  with  reference  to  their  claims 
to  residuary  stock,  in  respect  of  said  legacies  of  100  shares 
each,  represented  by  any  guardian  ad  litem  or  by  any  one  in 
any  capacity,  and,  in  respect  to  their  rights  to  residuary  stock 
under  said  gift  to  said  trustees  for  them  of  said  500  shares  of 
fitoek,  in  place  of  the  rights  of  said  children  being  asserted 
hj  said  trustees,  the  plaintiffs  are  informed,  on  tbe  27th  of 
December,  1878,  that  said  executors  not  only  did  not  appear 
and  urge  the  claims  of  said  children,  in  respect  of  said  resid- 
uary stock,  under  said  gift  of  500  shares  of  stock,  but  waived 
the  same,  and  by  counsel  and  by  written  brief  opposed  the 
claims  of  said  children  in  respect  thereof,  so  that,  in  fact,  the 
claims  of  said  children  under  said  will  were  at  no  time 
legally  made,  set  up,  heard  or  passed  upon  in  any  of  the  pro- 
ceedings with  reference  to  said  will  and  codicils ;  that,  had 
eaid  children  been  represented  in  said  proceedings,  and  their 
claims  presented  and  urged  in  respect  to  said  legacies  to  them 
directly  of  said  100  shares  each,  and  in  respect  of  said  legacy 
of  500  shares  in  trust,  said  additional  shares  of  stock  and 
accumulations  thereon,  as  claimed  in  said  bill,  would  have 
been  delivered  and  paid  over  to  them ;  that  said  executors 
and  trustees  pretend  that  said  children  of  Christopher  are 
not  entitled,  by  reason  of  said  legacy  of  500  shares  in  trust. 
Vol.  XIX.— 27 
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to  any  share  in  the  original  r^sidnarj  stock,  or  to  any  share 
in  the  574 |f  shares  of  residuary  stock  in  which  said  James  B. 
has  enjoyed  a  life  estate,  or  to  any  additional  original  residuary 
stock  and  dividends,  in  respect  of  said  legacies  of  100  shares  each 
to  said  children,  and,  in  support  of  sach  pretences,  allege  said 
proceedings  as  affecting  the  rights  of  the  plaintiffs ;  that  the 
plaintiffs  are  entitled  to  such  additional  shares  and  aecumu- 
lations  thereon,  and  are  not  barred  from  claiming  them  be- 
cause of  said  proceedings,  and  for  the  following  reasons:  (1.) 
The  said  Edward  D.  arrived  at  age  pending  said  proceedings, 
and  the  said  Le  Baron  B.  and  Samuel  P.  continued  to  be 
minors  until  after  the  termination  of  said  proceedings,  and 
neither  of  said  minor  children  were  represented  in  said  pro- 
ceedings by  a  guardian  ad  litem.  The  only  guardian  of 
them,  pending  said  proceedings,  was  a  general  guardian  of 
their  persons  and  estates,  to  wit,  their  mother,  said  Theodora 
Q.  Colt,  appointed  by  said  Probate  Court,  and  she  had  no 
power  to  represent  them  in  said  proceedings,  on  the  questions 
of  their  rights  and  claims  under  said  will  and  codicils,  and  did 
not  in  fact  at  any  time  appear  in  said  proceedings.  (2.)  The 
questions  affecting  the  rights  of  said  children  in  respect  of 
said  legacy  of  500  shares  in  trust  could  not  be  passed  upon 
in  any  proceedings,  until  the  youngest,  said  Samuel  P., 
arrived  at  the  age  of  twenty-one  years.  (3.)  The  said  trus- 
tees of  said  children  were  not  summoned  to  appear  in  said 
proceedings  in  their  capacity  as  said  trustees,  and  entered  no 
appearance  therein  in  said  capacity,  on  behalf  of  said  chil- 
dren, and  employed  no  counsel  to  appear  before  said  Courts 
in  their  behalf  as  said  trustees,  and  in  defence  of  the  rights 
of  said  children,  under  said  residuary  clause  of  said  will,  in 
respect  of  said  gift  of  500  shares  of  stock  in  trust,  and  no 
issues  were  made  up  by  said  trustees  before  said  Courts,  in 
said  proceedings,  involving  the  rights  of  said  children,  under 
said  will  and  codicil,  to  said  residuary  stock,  in  respect  of  said 
gift  to  said  trustees,  as  so  claimed.  (4.)  If  said  Colt,  Hub- 
bard and  Jarvis,  summoned  to  appear  in  said  proceedings,  as 
executors,  were  deemed  to  be  before  said  Courts  as  trustees  for 
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said  children,  said  proceedings  cannot  be  held  to  affect  or 
impair  the  rights  of  said  children  under  said  will  and  codicils, 
because  said  trustees,  by  their  counsel,  appeared  before  said 
Courts  and  actively  opposed  the  claim  of  said  children  to  said 
residuary  stock,  in  respect  of  said  gift  of  600  shares  in  trust. 
(5.)  Said  Theodora  G.  Colt,  during  the  pendency  of  said  pro- 
ceedings, was  unacquainted  with  legal  business,  and,  owing 
thet*eto,  did  not  apprehend  it  to  be  her  duty,  as  guardian  of 
said  minor  children,  to  appear  in  response  to  the  citation 
annexed  to  the  bill  in  the  Superior  Court,  in  their  behalf,  or 
as  such  guardian,  and  did  not  in  fact  employ  counsel  to  ap- 
pear, or  herself  appear,  to  defend  against,  or  to  answer,  or  to 
become  a  party  to,  said  bill,  in  either  of  said  Courts ;  and 
the  said  Isabella  was,  at  the  time  of  said  proceedings,  also  un- 
acquainted with  legal  business,  and,  owing  thereto,  employed 
no  counsel  to  appear  for  her  or  to  defend  her  interests,  and 
supposed,  as  did  also  her  husband,  until  about  the  1st  of 
January,  1879,  that  said  executors  had  advocated  her  claims 
in  her  behalf,  and  had  endeavored  to  present  them  properly 
to  said  Courts,  in  her  behalf.  The  bill  further  alleges,  that 
the  executors,  on  the  probate  of  the  will,  took  upon  them- 
selves the  execution  of  all  the  trusts  therein  contained,  and 
from  time  to  time  thereafter  assumed  to  act  as  trustees  under 
said  bequests  to  them  in  trust  for  the  plaintiffs,  and  have  con- 
tinued so  to  act  ever  since,  and  are  accountable  as  such  to  the 
plaintiffs,  and  now  hold  in  trust  for  the  plaintiffs  said  574f f 
shares  in  which  said  James  B.  formerly  claimed  a  life  estate ; 
and  that  said  Colt,  Hubbard,  and  Jarvis  sometimes  further 
pretend  that,  on  the  11th  of  January,  1873,  on  the  strength  of 
having  transferred  and  paid  over  to  the  plaintiffs  500  shares 
bequeathed  to  them  as  trustees  for  the  plaintiffs,  and  the  ac- 
cumulations thereon,  they  obtained  froai  each  of  the  plaintiffs 
a  certain  written  instrument,  purporting  in  each  case  to  be  a 
receipt  to  said  respondents  as  trustees,  and  releasing  and  dis- 
charging said  respondents,  trustees  as  aforesaid,  from  all 
farther  accountings,  actions,  or  causes  of  action  for  or  on 
account  of  said  trust  thereof,  and  further  pretend  that,  on  the 
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strength  of  having  paid  over  and  transferred  to  the  plaintifib 
the  property  coming  to  the  plaintiffs  from  them  as  executors, 
under  the  terms  of  said  will,  they,  at  that  time,  as  executors,  ob- 
tained from  the  plaintiffs  a  certain  other  written  instrument,  ac- 
knowledging the  receipt  from  them,  as  executors,  of  $2,976  24-, 
as  the  proportional  share  of  the  plaintiffs  in  the  balance  then 
in  the  hands  of  said  executors,  and  also  acknowl^ging  the 
receipt  of  the  various  other  property  coming  to  the  plaintiffs 
from  said  respondents,  as  execntors,  aud,   in  consideration 
thereof,  releasing  the  said  respondents,  as  execntors,  from  all 
further  accountings,    actions  and  causes  of  action  therefor, 
except  as  to  the  question  of  their  interest  in  the  remainder 
of  the  said  574tl  shares  claimed  to  have  been  bequeathed  to 
said  James  B.  for  life.     The  receipts  to  the  trustees  were  four 
in  number,  under  seal,  and  in  this  form :     "  Received  of 
Elizabeth  H.  Colt,  R.  D.  Hubbard  and  R.  W.  H.  Jarvis, 
trustees  under  the  will  of  the  late  Samuel  Colt,  my  propor- 
tional share  of  500  shares  of  the  capital  stock  of  the  Coifs 
Patent  Fire  Arms  Co.,  bequeathed  in  said  will  to  said  trustees 
in  trust  for  the  children  (except  the  oldest)  of  Christopher 
Colt,  and  of  the  accumulations  thereof,  viz:    shares,  125— - 
cash,  $31,759  01,  in  consideration  whereof,  I  hereby  release, 
discharge  and  acquit  the  said   Colt,    Hubbard   and  Jarvis, 
trustees  as  aforesaid,  of  and  from  any  and  all  further  account- 
ings, actions  or  causes  of  action  for  and  on  account  of  said 
trust.    January  11,  1873."      There  was  one  receipt  to  the 
executors,   signed  by  the  four,  under  seal,  in   this  form: 
"Received  Hartford,  January  11,  1873,  of  Mrs.  Elizabeth  H. 
Colt,  R.  D.  Hubbard  aud  R.  W.  H.  Jarvis,  executors  of  the 
late  Samuel  Colt,  deceased,  the  sum  of  two  thousand  nine 
hundred  and  seventy-five  dollars  and  twenty-four  one  hun- 
dredths, ($2,975  24,)  being  our  full  proportional  interest  and 
share  in  the  balance  of  said  estate  in  hands  of  said  executors, 
as  per  their  final  administration  account  this  day  rendered  and 
accepted  in  the  Court  of  Probate ;  and,  having  previously 
received  in  full  the  various  other  sums,  legacies,  annuities, 
devises  and  distributions  coming  to  us  under  said  will  and 
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previous  setfclements  and  administrations,  to  onr  entire  satis- 
faction, we  hereby,  in  consideration  thereof,  release,  discharge 
and  acquit  said  Colt,  Hubbard  and  Jar  vis,  executors  as' afore- 
said, of  and  from  ^nj  and  all  further  accountings,  actions  and 
causes  of  action,  excepting,  however,  the  question  of  our 
interest  in  the  remainder  of  the  574H  shares  of  the  capital 
stock  of  the  Colt's  Patent  Fire  Arms  Manufacturing  Co., 
bequeathed  in  said  will  to  James  B.  Colt  for  life,  the  title  to 
said  remainder  being  undetermined."  The  bill  alleges  that 
the  payments  and  transfers  of  stock  aforesaid  were  not  a  full 
settlement  and  satisfaction  with  and  to  the  plaintiffs  of  and 
for  the  amounts  of  stock,  and  the  accumulations  thereon,  to 
which  the  plaintiffs  and  their  said  trustees  are  and  were  en- 
titled under  said  will ;  that,  on  the  10th  of  January,  1873, 
the  said  Samuel  P.,  having  attained  his  majority  on  that  day, 
the  said  Frank  E.  DeWolf,  Le  Baron  B.  and  Samuel  P. 
arrived  at  Hartford  from  distant  parts  of  the  country ;  that 
on  the  next  day  they  went  to  Colt's  armory  in  Hartford,  and 
there  met  the  said  Hubbard  and  Jarvis ;  that  thereupon  cer- 
tain instruments  were  drawn  either  by  or  at  the  dictation  of 
said  Hubbard  and  Jarvis,  and  the  respondents,  as  trustees, 
paid  over  to  the  plaintiffs  the  said  500  shares,  and  the  said 
balance  of  the  accumulations  thereon,  and,  as  executors,  paid 
over  to  the  plaintiffs  $2,975  24,  represented  by  them  to  be 
the  balance  in  their  hands,  as  executors,  belonging  to  •  the 
plaintiffs ;  that  said  Hubbard  and  Jarvis  made  no  explanations 
to  the  plaintiffs  of  their  rights  under  said  will  and  codicils, 
nor  that  the  plaintiffs  had  any  further  rights  thereunder,  other 
than  to  receive  said  amounts ;  that  the  plaintiffs  had  no 
previous  notice  or  knowledge  that  the  respondents  would  ask 
at  that  time  for  any  receipts  or  instruments  to  be  made  by 
the  plaintiffs ;  that  said  instruments  were  made  without  de- 
liberation and  without  time  or  opportunity  therefor  on  the 
I>art  of  the  plaintiffs,  and  without  full  and  competent  knowl- 
edge on  their  part  of  their  rights  under  said  will  and  codicils, 
and  in  ignorance  of  the  course  pursued  by  said  respondents, 
in  the  said  proceedings,  in  said  Courts,  in  filing  a  brief  in 
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opposition  to  their  own  rights  as  trustees  of  the  plaintiffs  and 
to  the  rights  of  the  plaintiffs  as  their  cestuis  que  trust,  and 
in  ignorance  of  the  manner  in  which  the  said  decree  had  been 
obtained ;  that  the  plaintiffs  had  great  confidence  in  said 
Hubbard  and  Jarvis,  in  the  matter  of  their  rights  in  the 
premises,  especially  in  view  of  their  fiduciary  relations,  and 
were  inclined  to  readily  comply  with  any  request  from  them 
in  relation  to  the  making  of  any  instruments  of  receipt  which 
said  Hubbard  and  Jarvis  might  indicate  as  being  necessary 
and  proper,  and  no  allusion  was  made  to  said  residuary  stock, 
nor  was  it  suggested  that  said  instruments  would  ever  be 
claimed  to  be  a  release  of  any  of  the  rights  of  the  plaintiffs, 
or  of  their  trustees,  therein;  that  said  residuary  stock,  or 
their  proportion  thereof,  or  their,  or  their  trustees',  interest 
therein,  did  not  form  a  part  of  the  transaction,  and  were  not 
covered  by  either  of  said  instruments,  but  the  receipt  to  the 
trustees  related  only  to  the  500  shares  and  the  accumulations 
thereon,  referred  to  therein,  and  the  trust  as  to  said  amount 
of  said  stock,  and  cannot  be  held  to  extend  further  than  that, 
in  its  effect,  and  the  receipt  to  the  executors  related  only  to 
the  property  coming  to  the  plaintiffs  from  the  respondents 
strictly  as  executors,  on  account  of  the  property  given  by  the 
will  directly  to  the  plaintiffs,'and  not  to  any  stock  or  property 
bequeathed  to  trustees  of  the  plaintiffs,  and  was  not  under- 
stood by  any  of  said  parties  as  referring  to  any  property 
given  by  said  will'in  trust;  and  that  said  instruments  cover 
only  the  amounts  of  stock,  property  and  money  actually 
transferred  and  paid  over  by  the  respondents,  and  were  with- 
out any  other  or  further  consideration  therefor,  and  do  not 
operate  as  a  release  for  any  thing  further  than  said  amounts. 
The  bill  further  alleges,  that  the  said  Colt,  Hubbard  and 
Jarvis  sometimes  also  pretend  that,  as  executors,  they  have, 
from  time  to  time,  filed  in  the  Court  of  Probate  for  the  Dis- 
trict of  Hartford,  their  accounts  relative  to  said  estate  and  its 
settlement,  and  that  the  same  were  passed  upon  by  said  Court 
and  duly  approved,  and  are  a  bar  to  the  prosecution  of  said 
claims  of  the  plaintiffs  ;  that  the  plaintiffs  removed  from  the 
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State  of  Connecticut  in  April,  1866,  and  have  never  since 
resided  in  that  State,  and  did  not  reside  there  when  said  ac- 
counts were  filed ;  that  they  received  no  actual  or  sufficient 
notice  of  the  filing  of  said  accounts  or  of  any  proposed  action 
thereon ;  that  the  plaintiffs,  or  some  of  them,  were  minors  at 
the  time  of  the  filing,  except  when  the  last  one  was  filed, 
and  on  the  day  that  one  was  filed  the  youngest  attained  his 
majority ;  that  the  said  trustees  of  the  plaintiffs  were  not 
legally  cited  to  appear,  and  did  not  appear,  and  said  minors 
were  not  legally  represented  in  the  proceedings  before  said 
Court  of  Probate,  and  were  not  present,  and  were  not  bound 
thereby ;  and  that,,  in  any  event,  whatever  may  have  been  the 
proceedings  in  said  Court  of  Probate,  they  are  not  a  bar  to 
the  prosecution  of  said  rights  of  the  plaintiffs.  The  bill 
prays  that  said  stock  claimed  by  the  plaintiffs  under  said  will 
and  codicils,  and  the  accumulations  thereon,  may  be  delivered 
and  paid  over  to  the  plaintiffs  by  said  executors  and  trustees, 
and  that  they  may  be  decreed  to  account  respecting  the  resid- 
uary ctoek  and  accumulations  thereon,  coming  into  their 
hands  as  executors  and  trustees  as  aforesaid,  and  especially 
with  reference  to  the  residuary  stock  and  the  accumulations 
thereon  in  respect  of  and  appertaining  to  said  gift  of  500 
shares  of  stock  to  them  in  trust  for  said  children. 

It  appears  to  bo  conceded  by  all  parties  that  the  stock 
distributable  as  residuary  stock  was  5,346  shares.  The  plaint- 
iffs contend  that  if  it  be  held  that  James  B.  Colt  was  not 
entitled  to  any  interest  in  the  5,346  shares,  and  that  the  exec- 
utors, in  trust  for  the  children  of  Christopher,  (except  the 
oldest,)  were  entitled  to  some  of  the  5,346  shares,  based  on  the 
primary  legacy  to  the  executors,  in  trust  for  said  children,  of 
500  shares,  then  the  distribution  of  the  5,346  shares  would  be 
as  follows : 

SHARES 

Mrs.  S.  Colt,  for  life 1,14m 

The  two  surviving  children   1,149H 

The  two  deceased  children  (intestate  estate) 1,149H 

The  executors  in  trust  for  the  children,  (except   the 

oldest,)  on  the  500  shares 574H 
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Samuel  C.  Colt '. 574H 

The  children  of  Christopher,  (except  the  oldest,)  on 

the  400  shares 459H 

L.  P.  Sargeant 57H 

E.  K.  Boot 57H 

The  executors 172H 

5,34« 

In  the  above  event,  the  plaintiffs  claim  to  be  entitled  ta 
receive,  as  their  574ii  shares  of  the  5,846,  the  574ff  sharca 
now  in  the  hands  of  the  executors,  and  to  be  entitled  to  the 
dividends  from  the  death  of  the  testator  on  the  574H  shares. 
The  amount  of  those  dividends  they  represent  to  be  226  per 
cent.j  being  a  total  of  over  J140,000. 

The  plaintiffs  further  contend,  that,  if  it  be  held  that 
James  B.  Colt  was  entitled  to  a  life  estate  in  some  of  the 
5,346  shares,  and  also  that  the  executoris,  in  trust  for  the  chil- 
dren of  Christopher,  (except  the  oldest,)  were  entitled  to  some 
of  the  5,346  shares,  based  on  the  primary  legacy  to  the  execu- 
tors, in  trust  for  said  children,  of  500  shares,  then  the  dis> 
tribution  of  the  5,346  shares  would  be  as  follows: 


Mrs.  S.  Colt,  for  life 1,038t*t 

The  two  surviving  children l,03STfT 

The  two  deceased  children  (intestate  estate) l,038Thr 

The  executors  in  trust  for  the  children  of  Christo- 
pher, (except  the  oldest,)  on  the  500  shares.  • . .      SIOtIt 

James  B.  Colt,  for  life 519TtT 

Samuel  C.  Colt 519t#¥ 

The  children  of  Christopher,  (except  the  oldest,)  on 

the  400  shares * 416^ 

L.  P.  Sargeant 5liW 

E.  K.  Boot 5iiW 

The  executors 155t% 

5,346 

In  the  last  above  named  event,  the  plaintiffs  claim  that  the 
increase  of  shares  given  to  each  legatee  by  the  exclnsion  of 
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the  executors,  a8  trusteee  for  the  children  of  Christopher,  (ex- 
cept the  oldest,)  from  sharing  in  the  residuary  stock,  in  respect 
of  the  500  shares,  was  as  follows : 

SHARKS. 

Mrs.  S.  Colt,  for  life, 111.62 

The  two  surviving  children, 111.62 

The  two  deceased  children  (intestate  estate), 111.62 

James  B.  Colt,  for  life, 55.81 

Samuel  C.  Colt, 55.81 

The  children  of  Christopher,  (except  the  oldest,)  on  the 

4<»0  shares, 44.65 

L.  P.  Snrgeaut, ^. . . .       5.5& 

E.  K.  Root, 5.58 

The  executors, 16.74 

519.03 

They  also  claim,  that  while  the  trustees  are  responsible  to 
them  for  so  many  of  said  519.03  shares  as  belong  to  said 
trustees,  said  trustees  have  a  right  to  resort  to  each  of  the  above 
recipients  for  the  shares  so  received  by  said  recipients,  and 
which  rightfully  belonged  to  the  trustees  for  the  plaintiffs  ; 
that,  taking  out  from  the  574M  shares  now  in  the  hands  of 
the  executors  as  the  James  B.  Colt  life  stock,  the  55.81  exces- 
sive shares  he  enjoyed  the  use  of,  and  giving  them  to  the 
plaintiffs,  there  remain  to  be  distributed  among  the  legatees^ 
including  the  plaintiffs,  blQjij  shares,  as  follows : 

SHAKSS* 

Mra.  S.  Colt, 111.62 

The  two  surviving  children, 111.62 

The  two  deceased  children  (intestate  estate), 111.62 

The  executors  in  trust  for  the  children  of  Christopher, 

(except  the  oldest,)  on  the  500  shares, 55.81 

Samuel  C.  Colt, 55.81 

The  children  of  Christopher,  (except  the  oldest,)  on 

the  400  shares, 44.65 

L.  P.  Sargeant, 5.5& 

E.  K-  Root, 5.58 

The  executors, 16.74 


619.03 
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They  also  claim,  that,  under  the  right  of  the  trustees  so  to 
resort  or  recoup,  as  the  amounts  of  stock  so  to  be  recouped 
happeu  to  correspond  to  the  amount  each  legatee  is  entitled 
to  in  such  distribution,  the  entire  stock  maj  be  taken  in  re- 
coupment; that  the  plaintiffs  would  thus  have  received, 
through  their  trustees,  under  a  proper  distribution  in  the  first 
place,  SIOtSt  shares  more  than  they  received,  with  the  accu- 
mulations thereon  from  the  death  of  the  testator ;  and  that 
they  are  also  thus  entitled,  by  the  death  of  James  B.  Colt,  to 
55.81  shares  of  the  574H  shares  which  James  B.  had  for  his 
life,  and  which  are  now  to  be  distributed,  with  the  accumu- 
lations thereon  since  the  death  of  James  B.,  thus  entitling 
them  to  all  the  574H  shares. 

In  respect,  however,  to  those  accumulations,  the  plaintiffs, 
in  either  of  the  above  two  viewi^  of  distribution,  waive  all 
claim  against  the  trustees,  personally,  for  any  dividends  which 
went  to  L.  P.  Sargeant,  E.  K.  Root  or  James  B.  Colt,  and 
insist  only  on  the  dividends  which  went  to  Mrs.  S.  Colt  and 
her  children,  and  to  Hubbard  and  Jarvis  and  to  Samuel  C. 
Colt,  being  the  dividends  on  407.41  shares,  and  which  tliey 
represent  to  amount  to  over  $100,000.  It  is  thus  seen  that 
the  pecuniary  amount  involved  in  this  suit  is  considerable. 
The  stock  claimed  is  within  the  control  of  the  executors,  but, 
the  dividends  claimed  have  been  received  by  the  parties  who 
are  now  called  upon  to  refund  them.  It  is  contended  by  the 
plaintiffs  that  their  trustees  can  resort,  for  these  dividends,  to 
the  parties  defendant  to  whom  the  stock  was  erroneously  dis- 
tributed. 

Elizabeth  H.  Colt,  Mr.  Hubbard  and  Mr.  Jarvis  have  put 
in  a  full  answer  to  the  bill.  Samuel  C.  Colt  by  answer  adopts 
it,  and  so  does  Elizabeth  H.  Colt,  as  guardian  of  Caldwell  H. 
Colt.  Alice  Colt,  Norman  Colt  and  James  Colt,  the  children 
of  James  B.  Colt,  answer,  denying  that  the  plaintiffs  are 
entitled  to  any  part  of  the  574M  shares  in  which  James  B. 
enjoyed  a  life  estate,  and  alleging  that  James  B.  was  entitled 
to  a  fee  in  said  shares,  and  that  they,  as  his  only  heirs  at  law, 
are  entitled  to  a  fee  in  said  shares ;  also,  denying  that  their 
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interest  in  the  residnnm  of  the  stock,  in  respect  to  the  legacy 
of  500  shares  given  to  the  executors,  in  trust  for  the  lawful 
issne  of  James  B.,  was  taken  away  by  any  codicil,  and  claim- 
ing that  they  are  entitled  to  a  share  in  said  residuum  in  respect 
to  said  legacy  of  500  shares,  and  claiming  that  there  was  no 
revocation  of  their  interest  in  said  residuum  ;  and  admitting 
all  the  other  allegations  in  the  bill,  not  inconsistent  with  said 
denials.  No  other  answers  appear  to  have  been  put  in  to  the 
bill,  nor  does  it  appciar  whether  the  other  defendants  have 
been  served  with  process. 

The  answer  of  £lizabeth  H.  Colt,  Hnbbard  and  Jarvis  is 
joint.  It  admits  that  they  have  the  574{t  shares,  the  income 
of  which  they  paid  to  James  B.  during  his  life,  and  that  he 
is  dead.  It  avers  that  the  said  Isabella,  Le  Baron  B.  and 
Samuel  P.  and  also  Edward  D.  were  made  parties  to  the  pe- 
tition of  James  B.  and  were  duly  served  with  process  therein ; 
that  at  that  time  the  said  Theodora  D.  was  the  mother  of  the 
said  Edward,  Le  Baron  and  Samuel,  who  were  then  minors, 
and  was  then  their  legal  guardian,  and,  in  her  capacity  as  such 
guardian,  was  made  a  party  to  said  proceedings  and  served 
with  process  therein  ;  that  all  the  plaintiffs  and  defendants 
in  the  present  bill,  or  those  who  then  legally  represented 
them,  were  also  made  parties  to  those  proceedings ;  that  said 
minors  and  their  said  guardian  did  in  fact  appear  in  said  suit, 
by  counsel  employed  for  them,  to  wit,  Henry  C.  Robinson,  of 
Hartford,  at  the  term  of  the  Court  to  which  said  proceedings 
were  made  returnable,  and  did  appear  and  become  parties  to 
said  proceedings,  and  was  duly  heard  therein  by  said  counsel 
who  was  so  employed  by  them  ;  that,  in  the  decree  of  said 
Court  it  was  found  as  a  fact,  that  the  parties  to  said  proceed- 
ings appeared  by  their  respective  counsel,  and  the  said  minors 
were  duly  represented  by  their  guardians ;  that  the  said  de- 
cree in  said  cause  imports  absolute  verity,  and  is  conclusive 
as  to  the  matters  so  found,  and  is  binding  and  conclusive  on 
the  plaintiffs ;  and  that,  according  to  the  law  and  practice  in 
the  State  of  Connecticut,  when  minors  are  made  defendants  in 
an  action  at  law  or  in  equity,  and  they  have  a  duly  appointed 
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guardian,  which  guardian  is  cited  to  appear  and  does  appear 
in  the  suit,  it  is  not  usual  or  necessary  to  have  any  special 
guardian  ad  litem  appointed.  The  answer  recites  the  said 
contents  of  the  said  decree  or  judgment  of  March  Term,  1866, 
and  alleges  that  it  is  in  full  force ;  that,  in  pursuance  of  it,  and  in 
accordance  with  it,  they  did  thereupon  divide  up  and  transfer 
to  and  among  the  respective  persons  so  held  thereby  to  be 
entitled  to  the  same,  the  whole  of  said  residuum  of  stock,  and 
thereupon  filed  in  the  Court  of  Probate  for  the  District  of 
Hartford  their  account,  as  executors,  of  the  settlement  of  said 
estate,  showing  the  disposition  so  made  by  them  of  the  resid- 
uum of  said  stock,  and  also  of  that  specifically  devised,  which 
said  account  was,  on  the  2d  of  July,  1866,  legally  allowed  by 
said  Court,  and  said  allowance  is  in  full  force ;  that  afterwards 
the  said  Court  of  Probate  duly  appointed  distributors  to  dis- 
tribute all  the  testate  estate  not  specifically  devised,  and  they 
made  such  distribution,  and  the  same  was,  on  the  14th  of  July, 
1866,  returned  to  said  Court,  and  was  by  it  approved,  and  is 
still  in  full  force ;  that,  on  the  5th  of  August,  1870,  and  the 
10th  of  January,  1873,  they  filed  further  accounts  of  the  set- 
tlement of  said  estate  as  such  executors,  by  which  said  estate 
was  finally  settled,  which  accounts  were,  on  said  respective 
days,  allowed  by  said  Court  and  said  allowance  is  in  full  force ; 
and  that  said  decree  of  said  Superior  Court,  and  the  orders 
of  said  Court  of  Probate,  in  the  settlement  of  said  estate,  and 
the  conveyances  of  said  stock  in  accordance  therewith,  are 
final  and  conclusive  as  to  all  matters  therein  contained,  as 
against  the  plaintiffs,  and  a  bar  to  the  fuiiiher  prosecution  of 
this  bill,  so  far  as  the  rights  of  the  plaintiffs  to  any  part  of  the 
residuary  stock  are  concerned.  It  denies  that  the  plaintifb 
are  or  were  entitled  to  any  more  shares  of  said  residuum  than 
they  have  received,  or  any  accumulations  thereon.  It  sets  up 
the  said  proceedings  which  took  place  on  the  11th  of  Janu- 
ary, 1873,  the  said  receipts  and  discharges  given  to  the  trust- 
ees, and  the  said  receipt  and  discharge  given  to  the  executors, 
the  former  as  a  settlement  of  all  matters  connected  with  the 
said  trust  stock,  and  the  latter  as  a  settlement  of  all  claims  of 
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the  plaintiffs  against  the  estate,  under  the  will  or  otherwise, 
and  against  the  defendants  as  executors.  As  to  so  much  of 
the  bill  as  refers  to  their  action  in  the  suit  of  James  B.,  the 
answer  avers  that  they  were  cited  to  appear  therein  as  execu- 
tors of  said  will  and  did  appear  therein  ;  that  they  employed 
counsel  in  whom  they  had  confidence,  to  wit,  Benjamin  R. 
Curtis,  Origen  S.  Seymour  and  William  W.  McFarland,  to 
appear  in  said  cause  and  present  such  questions  for  the  con- 
sideration of  said  Court,  regarding  the  construction  of  said 
will,  as  to  them  should  appear  well  founded  in  the  law,  which 
was  so  done  by  said  counsel ;  and  that  the  defendants,  as  such 
executors,  "  did  not  appear  or  act  particularly  as  trustees  for 
or  on  behalf"  of  the  plaintiffs,  because  the  plaintiffs  were 
duly  made  parties  to  the  proceeding,  by  themselves  and  by 
their  guardian,  and  appeared  therein  by  able  counsel  and  were 
fully  heard.  As  to  so  much  of  the  bill  as  asks  for  the  whole 
or  any  part  of  said  574|t  shares  of  stock  in  which  a  life  estate 
was  given  to  said  James  B.,  the  answer  says  that  the  defend- 
ants hold  the  same,  as  executors,  for  the  persons  duly  entitled 
thereto  under  the  will,  and  are  ready  to  dispose  of  the  same 
in  accordance  with  the  orders  of  any  proper  Court  having 
jurisdiction  thereof,  and  it  submits  to  the  Court  the  question, 
whether  or  not  the  distribution  of  said  shares  does  not  by  law 
appertain  to  the  Probate  Court  for  the  District  of  Hartford, 
in  which  such  estate  was  settled. 

It  is  important,  in  the  first  place,  to  see  what  was  de- 
cided by  the  Supreme  Court  of  Errors,  and  the  scope  of  the 
decisions,  as  to  parties  and  subject  matter.  It  is  evident  that 
James  B.  Colt,  the  plaintiff  in  the  suit,  supposed  that  he  was 
bringing  before  the  Court,  and  in  the  proper  way  to  make 
the  decree  in  the  suit  not  only  binding  but  final,  all  the  parties 
whose  interests  could  be  affected  by  the  decree  for  which  he 
asked.  The  petition  avers  that  the  respondents  to  it  have  or 
claim  some  interest  in  the  residuary  stock,  (that  alone  being 
the  subject  matter,)  and  that  it  is  necessary  that  each  of  them 
should  be  made  parties  to  the  proceeding,  '^  that  their  respec- 
tive rights  in  said  residuum  may  be  so  ascertained  and  fixed 
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as  to  be  binding  on  all  said  parties."  This  was  the  scope  of 
the  suit ;  and  the  petition  accordingly  prayed  that  tiie  Court 
wonld  '^ascertain  and  fix  the  amount  of  said  residunm,  and  the 
parties  entitled  thereto  and  their  proportions  nnder  said  wilL" 
It  was  necessary  that  the  Court  should  do  so,  in  order  to  enable 
it  to  comply  with  the  further  prayer  oE  the  petition,  to  ascer- 
tain and  fix  the  number  of  shares  in  which  the  petitioner  has 
an  interest  under  said  will.  As  the  petition  and  the  will 
and  the  codicils  disclosed  who  were  the  parties  interested,  and 
showed  that  the  executors  were  trustees  for  the  children  of 
Christopher  in  respect  of  the  500  shares,  and  that  some,  and 
who,  of  such  children  were  minors,  and  that  the  executors,  as 
such,  and  said  minors,  and  the  guardian  of  said  minors  were 
parties,  and  as  it  appeared  that  all  of  them  and  all  other 
parties  to  the  suit  had  been  served  with  process  in  it,  it  is 
manifest  that  the  two  Connecticut  Courts  and  the  parties  de- 
fendant and  their  counsel  must  have  believed  that  there  was 
no  defect  of  parties.  No  suggestion  to  such  purport  appears 
to  have  been  made  by  any  party  or  counsel  or  Court ;  whereas, 
if  there  was  any  such  defect  of  parties,  such  suggestion  was 
as  obvious  then  to  the  experienced  counsel  and  the  learned 
Courts  as  it  can  now  be  to  any  one  in  this  suit.  It  was  the 
interest  of  all  persons  then  before  the  Superior  Court,  that 
all  the  proper  parties  should  be  before  the  Court,  as  the 
residuary  stock  was  to  be  adjudicated  upon  and  disposed  of, 
and  it  was  distributed  under  the  decree  which  was  made.  It 
would  certainly  be  a  most  extraordinary  result,  if  Connecticut 
counsel  and  Connecticut  Courts  could  be  held  to  have  been 
so  wanting  in  discernment  as  to  have  permitted  the  rights  of 
minors  to  be  adjudged  without  a  proper  representation  be- 
fore the  Court  of  the  minors  and  of  those  having  the  legal 
title  to  the  property  in  which  the  minors  were  interested. 
Nor  can  it  be  supposed  that  this  point  passed  sub  sUentio, 
The  question  of  proper  parties  was  one  so  important  to  be 
considered,  that  it  must  have  been  considered,  and  the  fact 
that  no  suggestion  in  regard  to  it  was  raised  by  parties  or 
Court  proves  quite  as  much  that  a  suggestion  as  to  defect  of 
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parties  occurred,  and  was  rejected  as  without  foundation,  as 
it  does  that  it  did  not  occur;  while  if,  when  it  occurred,  it 
appeared  to  have  the  semblance  of  soundness  in  it,  it  would 
have  been  formally  raised.  It  appears  in  32  Connecticut,  that 
Mr.  McFarland,  in  arguing  in  support  of  the  demurrer,  and 
urging  that  the  proper  forum  for  the  suit  was  the  Court  of 
Probate,  and  making  other  objections  to  the  bill,  did  not  con- 
tend that  the  petition  was  demurrable  for  want  of  parties^ 
but  urged  that  the  bill  involved  a  settlement  of  the  estate  and 
of  the  rights  of  all  parties  in  it. 

The  main  question  considered  by  the  Supreme  Court  of 
Errors,  in  32  Connecticut^  was,  whether  the  revocation,  in  the 
first  codicil,  of  the  legacy  of  500  shares  which  the  will  had 
given  to  James  B.  for  life,  with  remainder  to  his  issue  abso- 
lutely, applied  to  and  cancelled  the  bequest  to  James  B. 
Colt,  in  the  will,  of  his  ratable  proportion  of  the  residuary 
stock.  The  Court  said,  that  but  for  the  provision  in  said 
codicil,  James  B.  would  have  had  at  least  a  life  estate  in  500 
shares,  and  at  least  a  life  estate  in  his  ratable  proportion  of 
the  residue  of  stock  not  specifically  bequeathed.  Guided  by 
the  principle  that  it  must  be  governed  by  the  intention  of  the 
testator,  to  be  determined  by  settled  rules,  which  rules  it  dis- 
tinctly lays  down,  it  arrived  at  the  conclusion,  that  the  be- 
quest of  a  share  of  the  residuary  stock  to  James  B.  had  not 
been  revoked.  The  rules,  as  it  stated  them,  were  these :  (1.) 
The  construction  is  to  be  put  upon  the  instrument  as  a  whole, 
and  not  upon  detached  poi*tions  of  it.  (2.)  If  there  is  a 
codicil,  that  is  to  be  read  in  connection  with  the  will,  and  the 
construction  is  to  be  put  upon  the  whole,  as  one  instrument. 
(3.)  The  intention  is  to  be  inferred  from  the  language  used 
by  the  testator,  explained,  if  necessary,  by  parol  proof  of  such 
extrinsic  circumstances  as  will  throw  light  upon  the  meaning 
of  the  words  used.  (4.)  The  Court  is  not  at  liberty  to  indulge 
in  conjecture  as  to  what  the  testator  would  have  done  if  a 
particular  subject  had  been  brought  to  his  attention,  or  as  to 
what  he  may  have  supposed  he  had  done  by  the  language 
used  in  his  will.     (5.)  The  different  parts  of  a  will,  or  of  a 
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will  and  codicil,  should  be  reconciled,  if  possible.  (6.)  Where 
a  bequest  has  been  once  made,  it  should  not  be  considered  as 
revoked,  unless  no  other  construction  can  be  fairly  put  apon 
the  language  used  by  the  testatot.  Nowhere  are  the  true 
rules  for  interpreting  a  will  and  a  codicil^  with  a  view  to  as- 
certain the  intention  of  the  testator^  more  appositely  or  more 
tersely  stated.  The  Court  remarked,  that  the  revocation  was 
only  of  the  legacy  of  500  shares,  which  was,  plainly,  the  first 
500  shares ;  that  the  bequest  of  the  residuary  shares  was  in  a 
different  clause  of  the  will  from  the  bequest  of  the  first  500 
shares  to  James  £.,  and  had  no  reference  to  the  first  clause, 
except  for  the  purpose  of  describing  the  legatees;  that 
James  B.  was  as  well  specified  to  be  a  legatee  of  residuary 
stock  by  describing  him  as  already  a  legatee,  as  if  the  bequest 
had  been  of  a  given  number  of  shares  of  residuary  stock  to 
him  by  name  in  the  residuary  clause ;  and  that  the  revocation 
in  regard  to  James  B.  was  specific,  and  not  in  general  terms, 
as  in  the  second  codicil,  in  respect  to  the  children  of  James 
B.,  revoking  all  legacies  before  made  to  them  or  for  their  use. 
The  respondents  in  that  case  urged,  that  the  will  and  the 
codicil  ought  to  be  read  as  of  the  date  of  the  codicil,  and  that, 
therefore,  after  the  codicil  was  executed,  James  B.  was  no 
longer  a  legatee  of  the  500  shares,  and  so  the  bequest  of  the 
residuary  shares  would  not  apply  to  him.  To  this  the  Court 
replied,  that,  reading  the  will  as  of  the  date  of  the  codicil 
would  not  strike  out  of  the  will  the  clause  containing  the 
legacy  of  500  shares,  but  would  have  the  effect  merely  to 
insert  the  codicil  as  the  last  clause  in  the  will,  and  the 
bequest  of  the  residue,  to  be  divided  among  those  "to 
whom  I  have  hereinbefore  given  legacies  of  stock,"  would 
still  have  the  construction  which  the  Court  had  given  to 
it.  The  respondents  in  that  case  also  urged,  that  the  be- 
quest of  residuary  stock  was  auxiliary  to  the  previous  bequest, 
and  that  with  the  revocation  of  the  earlier  one  the  later  one 
fell.  To  this  the  Court  replied,  that  the  rule  had  no  applica- 
tion to  these  bequests ;  that  there  was  no  connection  between 
different  shares  of  stock  and  no  common  use  of  them,  and 
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they  could  be  held  with  equal  convenience  separately  or 
together ;  that  do  case  could  be  found  where  it  had  been  held 
that  a  revocation  of  one  devise  operates  as  a  revocation  of 
another  devise  of  merely  the  same  kind  of  property;  that 
there  would  be  no  propriety  in  such  a  rule,  and  no  reason  for 
its  adoption;  and  that  the  implication  of  a  revocation  of 
one  legacy  from  the  express  specific  revocation  of  another 
arises  solely  from  the  dependence  of  the  former  on  the  latter. 
The  Court  further  observed,  that  the  statement,  in  the  codicil, 
of  the  dissatisfaction  of  the  testator  with  the  conduct  of 
James  B.  would  alone  be  no  ground  for  implying  a  revoca- 
tion, though,  in  the  case  of  a  doubtful  construction,  it  might, 
perhaps,  turn  the  scale.  The  Court  then  alluded  to  the  argu- 
ment that  there  was  virtually  but  one  legacy  to  James  B.,  be- 
cause the  testator  had  determined  to  divide  all  of  the  stock 
among  certain  persons  in  certain  proportions,  and,  not  being 
certain  how  much  there  would  be  at  his  death,  gave  certain 
specified  amounts  to  the  legatees,  in  the  proportion  in  which 
he  intended  to  divide  the  whole,  and  then  gave,  as  a  part  of 
the  same  bequest,  the  indefinite  residue  in  the  same  propor- 
tions, adopting  this  course  in  lieu  of  bequeathing  the  whole 
at  once  in  proportion  to  certain  numbers.  To  this  argument 
the  Court  replied,  that  the  most  that  could  be  said  of  it  with 
any  certainty  was,  "  that  this  may  have  been  his  intention  ; " 
that  the  claim  was  not  corroborated  by  anything  in  the  will 
or  codicils,  unless  it  might  be  the  unfriendly  feeling  exhibited 
by  the  testator  towards  James  B. ;  and  that,  on  the  other 
hand,  the  facts  that  the  bequests  are,  in  form,  separate,  that 
the  bequest  of  stock  to  James  B.  is  conditional,  while  the  be- 
quest of  residuary  stock  is  not,  that  the  revocation  names 
specifically  the  first  bequest,  and  that  it  was  improbable  the 
testator  would  neglect  to  make  any  bequest  to  a  brother,  were 
particulars  all  of  which  were  calculated  to  favor  a  different 
construction.  The  Court  added,  that,  it  being  settled  that  a 
second  legacy  will  never  be  presumed  to  be  a  dependent 
legacy,  but  that,  on  the  contrary,  every  legacy  independent  in 
its  terms  will  be  presumed  to  be  independent,  and  to  make 
Vol.  XIX.--28 
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it  otherwise  a  clear  intention  must  appear  on  the  face  of  the 
will,  or  will  and  codicil,  it  followed  that  the  second  legacy  to 
James  B.  must  be  regarded  as  an  independent  legacy,  and, 
consequently,  not  affected  by  the  revocation.  On  the  point 
taken,  that  the  remedy  was  not  in  the  Superior  Court,  but  wag 
in  the  Court  of  Probate,  the  Court  said,  that,  on  the  allega- 
tions of  the  petition,  the  time  had  arrived  for  the  payment 
of  the  legacies ;  that  they  were  payable  by  force  of  the  will 
itself,  and  it  required  no  action  of  the  Court  of  Probate  to 
give  the  legatees  a  right  to  recover  them  ;  that  a  suit  would 
lie  to  recover  the  legacy ;  and  that,  the  legacy  being  one  of 
specific  shares  of  stock,  a  suit  in  equity  in  the  Superior  Court 
would  lie  to  enforce  the  transfer  of  the  stock,  and  it  would 
also  lie  for  an  accounting  in  regard  to  the  dividends  which 
had  been  received  on  the  stock  by  the  defendants  in  a  fiduci- 
ary capacity. 

It  is  true,  that  this  decision  on  the  demurrer,  establishing 
the  right  of  James  B.,  did  not  directly  decide  against  the  right 
of  the  children  of  Christopher.  The  clause  in  the  original  will, 
giving  500  shares  in  trust  for  the  issue  of  James  B.,  and  the 
clauses  in  the  second  codicil,  revoking  all  legacies  to  or  for 
the  use  of  said  issue,  and  giving  to  the  children  of  Chris- 
topher a  bequest,  were  not  under  direct  consideration,  or 
involved,  in  the  decision  on  the  demurrer.  But,  the  Supreme 
Court  of  Errors  having  decided,  on  the  demurrer,  in  32  Co7i' 
necticuL  that  the  residuum  of  stock  was  given  independently 
by  the  will  to  the  persons  and  parties  to  whom  stock  had  be- 
fore in  the  will  been  given,  and,  so,  that  a  share  in  the  resid- 
uum was  given  to  James  B.,  held,  in  S3  Connecticut^  when 
called  on  to  pass  on  the  rights  of  the  children  of  Christopher 
in  the  residuum,  in  respect  of  their  500  shares,  the  converse 
of  the  same  proposition,  and  decided  that  it  logically  followed 
from  their  prior  decision,  that  persons  and  parties  to 
whom  stock  had  not  before  in  the  will  been  given,  could  not 
take  stock  under  the  residuary  clause,  and,  so,  that  a  share 
in  the  residuum  was  not  given  to.  the  children  of  Chris- 
topher, in  respect  of  their  500  shares.     Acting  on  the  view 
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that  the  one  decision  may  logically  follow  from  the  other, 
while  at  the  same  time  contending  that  the  one  decision  does 
not  logically  follow  from  the  other,  the  plaintiffs'  counsel 
have,  in  argument,  addressed  themselves  to  undertaking  to 
show  that  the  decision  of  the  Connecticut  Court  in  favor  of 
the  right  of  James  B.  was  erroneous,  with  a  view  of  getting 
rid  of  the  effects  of  the  construction  which  was  put  on  the 
will  and  the  first  codicil,  in  the  decision  on  the  demurrer. 
This  they  have  done  assuming  that  it  is  open  to  the  plaintiffs 
to  have  the  question  considered  anew  in  this  suit,  as  if  it  had 
never  been  raised  in  the  former  suit,  because  of -the  before- 
mentioned  alleged  defects  as  to  parties  in  the  former  suit. 

The  view  of  the  plaintiffs'  counsel  is,  that  the  proper  con- 
struction of  the  will  and  codicils  is  such,  that  if  James  B.  can 
have  no  right  to  a  share  in  the  residuary  stock,  the  children  of 
Christopher  must,  for  the  same  reason,  have  a  right  to  a  share 
in  it,  in  respect  of  the  bequest  given  to  them  in  the  second 
codicil.     It  is  proper,  therefore,  to  consider  such  right  of 
James  B.,  in  the  light  of  the  views  now  urged.     The  argu- 
ments of  counsel  against  the  right  of  James  B.  are  set  forth 
in  the  report  in  32  Conriecticut     The  leading  counsel  for  the 
defendants  was  Mr.  B.  E.  Curtis,  of  Boston.    He  urged  that 
on  the  three  papers  taken  as  one  testamentary  act,  the  testa- 
tor did  not  intend  that  the  residuary  stock  should  go  to  any 
persons  who  were  not  prior  legatees  of  stock ;  that  he  meant 
that  a  class  of  persons  should  have  the  residuum  divided 
among  them  ;  that  the  exclusion  of  a  person   from  the  class 
excludes  him  from  sharing  in  the  residuum  ;  that  the  revoca- 
tion of  legacies  of  stock  by  the  codicils  had  the  effect  to  make 
the  revocations  increase  the  residuum ;  that  this  increase  was 
intended  for  the  benefit  of  the  specific  prior  legatees,  in  the 
proportions  of  their  legacies ;  that,  in  view  of  the  confirming 
clause  at  the  end  of  the  second  codicil,  the  will  was  to  be 
construed  as  if  the  original  had  been  re- written  as  altered, 
omitting  the  revoked  parts  and  substituting  new  legacies  in 
place  of  old  ones  revoked ;  that  it  was  to  be  read  as  if  written 
at  the  date  of  the  last  codicil  and  with  all  the  revoked  lega- 
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cies  omitted  and  the  substituted  legacies  inserted ;  that,  under 
that  rule,  the  will  conld  no  longer  speak  of  James  B.  as  a 
legatee  of  500  shares,  and,  if  it  could  not  speak  of  him  as  such 
a  legatee,  it  could  not  as  a  legatee  under  the  residuary  legacy, 
which  gives  the  remaining  stock  to  the  prior  legatees  of  stock ; 
and  that,  under  the  opposite  construction,  the  500  shares 
originally  given  to  James  B.  fall  into  the  residuum,  and 
James  B.,  if  taking  a  share  of  such  residuum,  takes  a  part  of 
the  very  500  shares  which  the  testator  had  declared  he  should 
not  take.  In  such  references  to  substituted  legacies,  the 
legacy  of  stock,  in  the  second  codicil,  to  the  children  of  Chris- 
topher would  come  under  observation  as  a  legacy  substituted 
in  place  of  the  legacy,  in  tlie  original  will,  of  stock  in  trust 
for  the  issue  of  James  B.  The  views  urged  by  Mr.  Curtis 
received  the  attention  of  the  Court,  as  appears  by  the  deci- 
sion. 

The  principal  contention  of  the  plaintiffs'  counsel  on  this 
branch  of  the  case  is,  that  the  legacy  of  the  proportional  part 
of  the  residuum  of  stock  to  each  legatee  of  it  is  united  with 
each  primary  legacy  of  stock,  so  that  the  revocation  of  the 
primary  legacy  to  James  B.  revoked  also  the  legacy  united 
with  it,  or  accompanying  it,  of  the  proportional  part  of  the 
residuum  of  stock.  Stress  is  laid  on  these  words  in  the  will, 
"  meaning  that  my  residuary  estate  in  said  stock  shall  be 
shared  by  the  same  persons  to  whom  I  have  given  specified 
legacies  in  stock,  and  in  precisely  the  same  ratable  propor- 
tions," as  having  the  effect,  notwithstanding  the  prior  words, 
"  hereinbefore  given,"  to  cause  every  primary  legacy  of  stock, 
whenever  made,  by  the  will  or  a  codicil,  especially  in  view  of 
the  confirming  clause  in  the  second  codicil,  to  carry  with  it 
its  ratable  proportion  of  residuary  stock.  This  is  referred  to 
as  establishing  a  union  binding  up  the  two  portions  of  the 
stock  in  one  common  disp'>sition,  and  as  enabling  the  testator 
to  revoke  or  increase  or  diminish  a  primary  legacy  of  stock, 
and  so  effect  a  similar  change  in  the  residuary  stock,  without 
ever  mentioning  the  residuary  stock.  This  view  of  the 
proper  construction  of  the  will  does  not  appear  to  be  the 
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proper  one.  The  reasons  assigned  by  the  Connecticut  Court 
for  regarding  the  primary  bequests  and  the  residuary  bequests 
as  independent  of  eacli  other,  and  not  united,  seem  to  be  un- 
answerable. If  independent,  the  conclusion  arrived  at  as  to 
James  B.  was  inevitable.  The  rules  laid  down  by  the  Con- 
necticut Court,  as  those  which  it  followed,  were  based  on 
authorities  cited  by  the  counsel  for  James  B.,  and  which  are 
found  in  the  report  in  32  Connecticut.  One  of  the  most 
pertinent  cases  is  that  of  Boach  v.  Haynes^  (6  Vesey^  163.) 
One  Haynes,  having  a  power  of  appointment  under  the  will 
of  one  Franco,  in  respect  to  certain  annuities,  gave  them  and 
certain  specific  articles,  by  will,  to  trustees  in  trust  for  her  re- 
siduary legatee  "hereinafter  named."  All  her  estate  not 
thereinbefore  disposed  of  she  then  gave  to  her  son  David. 
Afterw^ards  she  made  a  codicil,  reciting  that  she  had,  by  her 
will,  given  to  her  son  William  £1,000,  and  the  residue  of 
her  estate  to  her  son  David,  and  certain  other  legacies,  and 
revoking  "  all  the  above  bequests,"  and  giving  the  residue  of 
her  estate  and  effects  to  her  sons  William  and  David,  equally 
between  them,  and  giving  certain  pecuniary  and  spe'jinc  leg- 
acies, and  adding,  that,  with  these  alterations,  she  confirmed 
her  will,  revoking  all  other  codicils,  and  declaring  that  to  be 
the  only  codicil  to  her  said  will.  David  claimed  to  be  solely 
entitled, William  claimed  to  be  entitled  jointly  with  David,  and 
residuary  legatees  of  Franco  claimed  the  fund  as  undisposed 
of.  The  case  came  before  Sir  William  Grant,  Master  of  the 
Rolls.  For  David  it  was  contended,  that,  although  he  was,  by 
the  codicil,  deprived  of  the  description  of  sole  residuary 
legatee,  the  codicil  had  no  reference  to  tlie  execution  of  the 
power  of  appointment,  the  fund  not  being  given  as  a  part  of 
the  residue ;  and  that,  as  the  codicil  was  directed  to  operate 
as  a  revocation  of  distinct  parts  of  the  will,  it  could  not  oper- 
ate beyond  that.  For  William  it  was  urged,  that  by  the  will 
the  fund  was  united  to  the  general  personal  estate,  and  the 
gift  of  the  whole,  fund  and  residue,  to  David,  by  the  will, 
showed  an  intention  not  to  distinguish  between  the  fund  and 
the  general  personal  estate ;  and  that  thus  the  revocation  of 


438  CONNECTICUT, 


Colt  V.  Colt 


the  residuary  bequest  to  David,  and  the  gift  of  the  residue  to 
the  two,  carried  the  fund  to  the  two.  For  the  residuary 
legatees  under  the  will  of  Franco  it  was  contended,  that  the 
codicil  entirely  revoked  the  residuary  bequest  in  the  will,  and, 
in  giving  '*  the  residue,"  gave  only  the  residuary  personal  es- 
tate, and  had  no  reference  to  the  fund.  The  Court  held,  that 
the  will  separated  from  the  residue  the  annuities  and  the 
specific  articles,  and  vested  them  in  trustees,  and  then  gave 
the  residue  directly,  and  without  the  interposition  of  trustees, 
to  David ;  that  this  was  an  appointment  for  the  benefit  of  the 
person  to  whom  she  should  give  the  residue,  who  turned  out 
to  be  David ;  that,  as  the  annuities  and  the  specific  ailicles 
had  been  separated  from  the  residue,  the  revocation  of  the 
residue  did  not  extend  to  them,  and  did  not  affect  the  fund ; 
that  the  claim  of  the  residuary  legatees  of  Franco  must  be 
rejected  ;  and  that  David  was  solely  entitled.  The  shares  of 
stock,  in  the  present  case,  in  the  primary  legacies,  and  in  the 
residuary  legacies,  were  the  same  kind  of  property,  as  is  said 
in  Colt  V.  Colt^  in  32  Connecticut^  but  so  the  general  personal 
estate,  given  as  the  residue,  in  lioach  v.  Haynes^  was  the  same 
kind  of  property  with  the  specific  articles  given  to  the  trus- 
tees with  the  capital  of  the  annuities.  As  Sir  William  Grant 
remarked,  the  revocation  of  the  bequest  of  the  residue  did 
not  extend  to  the  specific  articles,  because  the  intention  was 
manifest,  in  the  will,  not  to  include  the  specific  articles  in  the 
residue,  and,  if  David  was  to  have  the  specific  articles,  not- 
withstanding the  codicil,  he  must  also  have  the  capital  of  the 
annuities,  which  the  will  had  separated  equally  with  the  spe- 
cific articles  from  the  residue.  In  the  present  case,  the  shares 
of  stock  given  by  the  primary  legacies  were  no  part  of  the 
residuary  stock,  and  the  legacy  of  them  was  as  distinct  from 
the  legacy  of  the  residuary  shares  as  if  the  residuary  stock 
had  been  shares  in  a  different  corporation. 

In  Hall  V.  Severne^  (9  Simons^  615,)  a  testator,  by  will, 
gave  pecuniary  individual  legacies,  and,  among  them,  £100 
to  one  Bannister.  It  then  directed  his  executors  and  trustees 
to  divide  the  residue  of  his  stocks  and  funds  amons  "  all  and 
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every  the  before-mentioned  individual  legatees,"  in  the  pro- 
portions that  their  several  personal  legacies  "  hereinbefore 
given  and  bequeathed  to  them  "  should  bear  to  the  produce 
of  the  residue.  By  a  codicil,  which  he  directed  to  be  added 
to  and  taken  as  part  of  his  will,  he  gave  a  legacy  of  £200  to 
the  same  Bannister,  and  pecuniary  legacies  to  others  who 
were  legatees  under  the  will,  and  declared  that  the  legacies  in 
the  codicil  were  given  to  the  legatees  therein  mentioned,  in 
addition  to  what  he  had  given  to  them  or  any  of  tliem  by  his 
will.  The  question  arose,  whether  the  legatees  under  the  cod- 
icil were  entitled  to  share  in  the  residue  with  the  legatees 
under  the  will.  For  Bannister  it  was  contended,  that,  as  the 
testator  had  directed  that  the  codicil  should  betaken  as  apart 
of  the  will,  the  will  was  to  be  read  as  if  it  contained  a  gift  of 
£300  to  Bannister ;  and  that,  under  the  declaration  in  the 
codicil,  that  the  legacies  given  by  it  were  to  be  in  addition  to 
those  given  by  the  will,  the  additional  legacy  to  Bannister 
must  partake  of  all  the  incidents  of  the  prior  one,  and  carry 
with  it  a  share  of  the  residue.  The  Court  (Sir  Lancelot  Shad- 
well,  Vice-Chancellor,)  held,  that,  under  the  will,  the  persons 
who  were  to  take  the  residue  were  the  legatees  named  in  the 
will ;  that  the  proportions  in  which  they  were  to  take  it  were 
the  proportions  which  the  legacies  thereinbefore  given  to 
them  respectively  bore  to  the  amount  of  the  residue ;  and 
that,  under  the  codicil,  the  legacy  of  £200  to  Bannister  was 
a  substantive  gift  of  £200.  declared  to  be  in  addition  to  the 
gift  of  £100  in  the  will,  but  did  not  carry  a  further  share  of 
the  residue  in  proportion  to  itself.  The  principle  of  this  de- 
cision would  lead  to  the  conclusion,  that,  even  if  the  codicil 
had  revoked  the  legacy  of  £100  given  to  Bannister  by  the 
will.  Bannister  would  have  shared  in  the  residue ;  and  it  is 
a  direct  authority  for  holding  that  the  substantive  gift  of 
stock  to  the  children  of  Christopher,  in  the  second  codicil, 
does  not  carry  a  share  of  the  residuary  stock  in  proportion  to 
itself. 

In   Wetmore  v.  Parker^  (52  N.  F.,  450,)  the  testatrix,  by 
her  will,  gave  $10,000  to  a  church,  to  complete  its  edifice  or 
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pay  any  debt  therefor,  and,  if  not  required  for  that  purpose^ 
then  to  be  invefited  and  the  income  expended  by  the  trnstees 
of  the  church  for  its  nse  and  benefit.  She  also,  by  her  will^ 
gave  to  an  academy  $10,000,  to  erect  its  edifice  or  pay  any 
debt  therefor,  or,  if  the  building  should  be  completed  and  paid 
for  before  the  beqnest  should  take  eflfect,  then  to  be  expended 
by  the  trustees  of  the  academy  for  certain  specified  objects. 
The  will  bequeathed  the  residue  of  the  estate  "  to  the  several 
persons,  corporations  and  societies  to  whom  I  have  hereinbe- 
fore made  bequests,  and  who  shall  be  living  and  existing  and 
able  to  take  the  same,  in  proportion  to  the  amounts  given  and 
bequeathed  to  them  respectively."  Afterwards,  she  made  a 
codicil,  in  which,  after  reciting  the  bequest  to  the  academy, 
and  that  she  had  given  $3,000  to  it,  ^^  intending  the  same  to 
be  part  of,  and  to  be  paid  in  anticipation  of,  so  much  of  said 
legacy,"  "  therefore "  she  revoked  "  the  bequest  of  $3,000, 
part  of  the  said  sum  of  $10,000,"  and  bequeathed  to  the  acad> 
emy  "the  sura  of  $7,000  instead  of  $10,000,  to  be  expended 
by  the  trustees  thereof  for  the  purposes  of,  and  in  the  man- 
ner prescribed  in  and  by,"  the  will.  Afterwards,  she  made 
another  codicil,  in  which,  after  reciting  that  she  had  by  the 
will  given  $10,000  to  the  church  for  the  purpose,  principally, 
of  aiding  in  erecting  its  edifice  and  in  paying  any  debt  that 
might  be  thereby  incurred,  and  that  it  now  appeared  probable 
that  said  purpose  would  soon  be  accomplished,  and  that  she 
had  concluded  to  give  at  that  time  $3,000  towards  extinguish- 
ing said  debt,  she  revoked  said  bequest  of  $10,000  to  said 
church.  The  Court  of  Appeals,  in  deciding  the  case,  re- 
marked, that  the  bequests  were  all  of  money,  and  that,  by 
virtue  of  the  directions  in  the  will,  the  whole  property  was 
to  be  deemed  converted  into  personalty  at  the  death  of  the  • 
testatrix.  The  Court  considered  the  question  whether  it 
was  the  intention  of  the  testatrix,  by  the  revocations,  to 
deprive  the  church  of  all  share  in  the  residuary  estate  and 
to  restrict  the  academy  to  the  proportion  of  the  residue 
represented  by  $7,000  instead  of  $10,000.  It  referred  to  the 
rules,  that,  in  ascertaining  and  carrying  out  the  intention  of 
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the  testator,  as  the  primary  object  in  coDstraing  wilLs,  a  codi- 
cil will  Dot  be  allowed  to  operate  as  a  revocation,  beyond  the 
clear  import  of  its  language ;  that,  an  expressed  intention  to 
make  an  alteration  in  a  will  in  one  particalar,  negatives  bj 
implication,  an  intention  to  alter  it  in  any  other  respect;  and 
that  the  language  employed  must  be  scrutinized  with  care, 
not  only  in  the  particular  parts,  but  in  every  part,  of  the  in- 
strument, in  order,  as  far  as  practicable,  to  ascertain  the  oper- 
ation and  intent  of  the  mind  using  it.  The  cx)nclusion  of 
the  Court  was,  that  the  two  codicils  did  not  operate  to  cut 
off  or  impair  the  right  of  the  academy  or  of  the  church  to  share 
in  the  residue  of  the  estate.  It  was  held,  as  to  the  academy^ 
that  the  two  bequests  were  not  dependent,  although  the  refer- 
ence to  the  first  in  the  last  designated  the  legatee  and  the 
amount ;  that  the  one  legacy  was  for  particular  purposes  and 
the  other  for  general  purposes ;  that  the  legal  effect  of  the 
will  was  to  designate  the  academy  as  a  residuary  legatee  for 
an  amount  made  certain  by  mere  arithmetical  calculation,  as 
effectually  as  if  the  name  and  amount  were  written  out; 
that  the  testatrix  paid  $^^,000  upon  the  specific  legacy  in  her 
lifetime,  and  revoked  $3,000  of  it  in  language  carefully  con- 
fined to  that  alone ;  that,  if  she  had  intended  to  affect  the 
other  bequest,  it  must  be  presumed  she  would  have  said  so ; 
that  the  will  and  codicils  bore  evidence  of  particularity  of 
expression  as  to  every  testamentary  arrangement,  and,  within 
the  rule  referred  to,  the  alteration  of  one  bequest  negatived 
an  intention  to  alter  the  other;  that,  if  she  had  paid  the 
whole  $10,000  while  she  lived,  that  would  not  tend  to  show 
an  intent  that  the  other  should  not  take  effect,  but  would 
evince  a  continued  testamentary  friendship;  that  the  reasons 
for  revocation  applied  only  to  the  specific  legacies,  showing 
that  the  testatrix  regarded  the  two  as  independent ;  and  that 
the  right  of  the  church  to  the  residuary  legacy  was  substan- 
tially the  same  as  that  of  the  academy  and  for  the  same  rea- 
sons. The  Court  considered  the  argument,  that  the  will  and 
the  codicils  must  be  construed  together,  speaking  only  from 
the  death  of  the  testatrix,  and  that,  therefore,  the  whole  will 
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should  be  construed,  for  bM  purposes,  as  though  the  bequest 
to  the  church  was  not  in  the  will  at  all  and  that  to  the  acad- 
emy was  17,000  at  the  time  the  will  was  made.  It  said,  that 
that  proposition,  as  a  whole,  could  not  be  sastained,  being  iu 
confiipt  with  the  rule  that  it  mast  be  ascertained,  from  all  the 
testator  has  said,  what  he  intended ;  that  a  will  is  to  speak 
from  its  date,  when  a  fair  construction  of  its  language  indi- 
cates such  intention ;  that  a  reference  to  an  actually  existing 
state  of  things,  in  a  will,  refers  to  the  date  of  the  will ;  that 
that  rule  is  applicable  to  both  property  bequeathed  and  to  leg- 
atees entitled  to  take ;  that  the  general  rule  is,  that  if  a  be- 
quest is  made  to  one  sustaining  a  particular  relation,  and  there 
IS  such  a  person  in  being  at  the  date  of  the  will,  it  is  descrip- 
tive of  that  pei-son ;  that,  whatever  exceptions  there  are  to 
the  rule,  the  rule  and  exceptions  are  established  to  reach  the 
intent  of  the  testator;  that  the  revoked  legacies,  though  out 
of  the  will  as  legacies,  may  be  referred  to  if  they  throw  light 
upon  other  portions  of  the  will ;  that  when  the  testatrix  said, 
in  the  residuary  clause,  ^*  I  give  to  the  persons  to  whom  I 
have  hereinbefore  made  bequests,"  she  referred  to  an  existing 
description,  and  the  Court  must  adopt  the  same  description  ; 
that ''  hereinbefore  "  means  *'  in  this  will,  as  it  now  exists ; " 
that  the  language  of  the  will  and  codicils,  the  circumstances 
developed  and  the  rules  of  law  concurred  in  not  permitting 
the  conclusion  that  the  testatrix  intended  that  her  residuary 
estate  should  go  to  those  only  who  had  unpaid  or  unrevoked 
specific  bequests  at  her  death ;  and  that  no  such  intimation 
was  contained  either  in  the  will  or  the  codicils,  nor  had  any 
reason  been  suggested  for  such  an  intention.  The  Court  then 
eited  the  case  of  OoU  v.  CoU,  in  32  Connectdcuty  as  deciding 
the  precise  question  in  accordance  with  the  views  it  had  so 
expressed,  and  in  a  case  not  as  favorable  to  the  legatee,  hav- 
ing less  elements  of  independence  in  the  legacies,  and  having 
a  change  of  friendly  relations  between  the  testator  and  the  leg- 
atee stated  in  the  revoking  codicil.  The  Court  then  referred 
to  the  case  of  IJayes  v.  IlayeSy  (21  iT.  J.  Chy,  Rep.^  265,) 
which  is  cited  by  the  plaintiffs  here,  and  distinguished  it. 
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The  will  made  bequests  to  varions  persons.  In  the  residuary 
clause  it  was  stated,  that  the  specific  bequests  amounted  to 
$70,000,  and  that,  if  the  estate  amounted  to  more  or  less  than 
that  sum,  they  were  to  be  increased  or  diminished  in  proportion, 
so  as  to  absorb  the  whole  estate.  In  a  codicil  the  testator  re- 
voked, partially  and  entirely,  bequests  to  the  amount  of  $7,000, 
and  directed  that  this  sum  should  be  apportioned  among  cer- 
tain remaining  legatees.  It  was  held  that  the  residue  must  be 
divided  among  the  legatees  in  proportion  to  the  amount  to 
each,  after  the  addition  or  deduction  of  the  $7,000  according 
to  the  terms  of  the  codicil.  This  was  upon  the  ground  that 
the  specific  and  residuary  legacies  constituted  but  one  legacy 
to  each  legatee,  and  were  dependent. 

The  fact  that  the  bequest  of  stock,  in  this  case,  to  the  ex- 
ecutors, was  made  to  "  my  executors  hereinafter  appointed," 
and  that,  when  the  first  codicil  revoked  the  appointment  of 
Doming  as  executor,  and  appointed  Jarvis  in  his  place,  still, 
although  there  was  no  provision  directly  giving  to  Jarvis  the 
legacies  of  primary  and  residuary  stock,  it  was  held  that  he 
was  entitled  to  them  and  Doming  was  not,  is  referred  to  by 
the  plaintifi!s  as  showing  that  such  legacies  passed  to  Jarvis 
because  tlie  word  "hereinafter"  referred  to  the  will  and 
codicils  combined,  and  that  a  similar  construction  should  be 
given  to  the  word  "hereinbefore."  But,  the  Court  put  its 
decision  not  on  that  ground  but  on  the  ground  that  the  be- 
quest to  the  executors  was  to  them  as  parties,  and  as  "  herein- 
after appointed,"  and  not  as  persons,  and  was  compensatory 
and  intended  for  those  who  should  perform  the  trust. 

The  plaintiffs  also  refer  to  the  fact  that  the  original  will 
gave  25  shares  of  the  stock  to  Alden,  on  certain  conditions, 
and  the  first  codicil  gave  him  50  shares  of  it,  in  lieu  of  the 
25  shares,  on  the  same  conditions,  and  they  contend  that  the 
testator  intended  he  should  share  in  the  residuary  stock  in 
proportion  to  the  50  shares.  But,  this  is  begging  the  ques- 
tion ;  and  the  views  above  laid  down  show  that  Alden  could 
have  shared  in  the  residuary  stock  only  in  respect  to  the  26 
shares. 
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The  plaintiffs  also  refer  to  the  revocation,  in  the  first  codi- 
cil, of  ''  the  legacy"  given  by  the  original  will  to  the  oldest 
son  of  Christopher,  and  say  that  the  original  will  contained 
two  legacies  in  respect  to  him,  primary  and  residuary,  yet 
both  legacies  must  be  regarded  as  having  been  revoked  ;  and 
that  this  could  be  only  on  the  view  that  "  the  legacy "  was 
mentioned  as  the  primary  legacy  and  as  the  representative  of 
the  whole,  so  that  revoking  the  primary  legacy  revoked  the 
gift  of  its  corresponding  residuary  stock.  There  is  nothing 
in  the  reasoning  in  Colt  v.  Colt  which  would  justify  the  con- 
clusion that  the  revocation  could  operate  only  on  the  primary 
legacy  to  the  oldest  son  of  Christopher.  "  The  legacy  "  may 
well  mean  all  that  is  given  as  a  legacy,  or  by  way  of  legacy, 
whether  primary  stock  or  residuary  stock.  But,  that  is  very 
different  from  revoking  a  legacy  of  500  shares,  or  of  any 
other  specific  number  of  shares.  The  same  remarks  apply  to 
the  revocation,  in  the  second  codicil,  of  "  the  legacy  "  given, 
"  by  said  original  will  and  codicil,"  to  trustees  for  founding 
the  school.  In  that  case  there  were  legacies  to  such  trustees, 
by  the  original  will,  of  primary  and  residuary  stock,  and  a 
legacy  of  primary  stock  to  such  trustees  by  the  first  codicil, 
yet,  in  the  second  codicil,  all  these  legacies  are  grouped  to- 
gether, in  the  revocation,  as  "  the  legacy "  and  as  "  said 
bequest." 

Much  stress  is  laid  by  the  plaintiffs  on  the  facts,  that  the 
revocation  in  respect  to  James  B.  is  because  of  •'  his  late  un- 
brotherly  conduct ; "  that  the  children  of  James  B.  are  cut 
off  by  the  second  codicil,  which,  it  is  alleged,  shows  further 
alienation  from  James  B. ;  and  that  the  revocation  of  the 
primary  bequests  for  the  school  threw  3,000  shares  of  stock 
into  the  residuum  and  left  that  quantity,  and  its  proportion 
of  residuary  stock,  to  be  divided  among  the  other  legatees, 
largely  increasing  the  amount  of  each  of  the  other  residuary 
legacies.  From  this  it  is  urged,  that  it  cannot  be  supposed  the 
testator  intended,  while  cutting  off  the  primary  legacy  of 
stock  to  James  B.  and  all  the  legacies  to  his  children,  to  leave 
to  James  B.»more  than  574  shares  of  the  residuum,  while 
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taking  from  him  a  primary  legacy  of  only  500  shares,  and 
thus  give  him  a  part  of  the  very  stock  he  was  taking  away. 
The  complete  answer  to  these  suggestions  is,  that,  after 
the  testator  had,  by  the  will,  given  a  specific  legacy  of  stock 
to  James  B.  for  life,  remainder  to  his  issue,  and  a  specific  leg- 
acy of  other  stock  to  trustees  for  said  issue,  and  had  made  a 
residuary  clause  such  that  James  B.,  and  his  issue,  on  the  one 
legacy,  and  the  trustees  for  his  issue,  on  the  other  legacy, 
would  share  in  the  residuary  stock  in  proportion  to  such  lega- 
cies, he,  with  these  things  fully  before  his  mind,  revokes,  in 
the  first  codicil,  the  legacy  of  500  shares  ''  given  in  the  afore- 
said will  to  James  B.  Colt  for  life,  remainder  to  his  children," 
and  does  not  revoke  any  share  of  James  B.  in  the  residuary 
stock,  and  afterwards,  in  the  second  codicil,  which  refers  to 
the  first  codicil  and  its  contents,  gives  to  each  child  of  James 
B.  $100,  and  revokes  "  any  and  all  other  legacies  or  devises  by 
me  heretofore  at  any  time  made  to  or  for  the  use  and  benefit " 
of  the  children  of  James  B.  or  any  of  them,  and  does  not 
revoke  all  or  any  legacies  theretofore  at  any  time  made  to 
James  B. 

It  is  further  urged  by  the  plaintiffs,  that,  as  there  was  a 
division  of  some  of  the  stock,  made  by  the  will  and  the  codi- 
cils, in  specific  legacies,  to  precede  a  second  division  of  the 
residue  of  the  stock,  to  be  made  by  the  executors  in  the 
future,  the  word  *' hereinbefore  "  should  be  divided  into  two 
words  *'  herein  "  and  "  before,"  and  "  herein  "  should  be  hold 
to  mean  in  the  will  and  the  codicils,  and  "  before  "  should  be 
held  to  apply  to  all  legacies  which  precede  the  distribution  to 
be  made  of  the  residue,  whether  such  legacies  are  found  in 
the  will  or  in  a  codicil,  so  as  to  make  the  residuary  clause 
read,  that  the  remaining  stock  shall  be  divided  among  the 
several  persons  and  parties  "to  whom  I  have  herein,"  that  is, 
in  the  will  and  codicils,  "  before,"  that  is,  in  the  first  division 
effected  by  the  primary  legacies  in  the  will  and  codicils, 
"  given  legacies  of  stock,  in  the  ratio  and  proportion  in  which 
said  legacies  of  stock  are  herein,"  that  is,  in  the  will  and 
codicils,  "  before  given,"  that  is,   in   the   prjpiary   division 
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effected  by  the  will  and  codicils,  which  diyiBion  precedes  the 
division  to  be  made  of  the  residue,  ^^  meaning,  that  my  re- 
siduary estate  in  said  stock  shall  be  shared  by  the  same  per> 
sons  to  whom  I  have,"  that  is,  in  the  will  and  codicils,  '^  given 
specified  legacies  in  stock,  and  in  precisely  the  same  ratable 
proportions."  This  view  is  ingenious  but  very  unsound.  It 
wrests  the  plain  and  straightforward  meaning  of  the  word 
^Miereinbefore,"  and  substitutes  for  it  a  fanciful  division  of  the 
word  into  two  words,  to  each  of  which  is  attributed  a  fanci- 
ful meaning  not  in  accordance  with  ordinary  meaning,  and 
having  no  basis  except  an  inspiration  from  the  result  sought. 

We  come  now  to  consider  the  bequest,  in  the  original  will, 
to  trustees  for  the  issue  of  James  B.,  and  the  provisions  of 
the  second  codicil  as  to  the  children  of  James  B.  and  as  to  the 
children  of  Christopher.  In  so  far  as  the  views  before  an- 
nounced in  regard  to  the  right  of  James  B.  to  share  in  the 
residuary  stock  lead  to  the  conclusion  that  he  had  such  right, 
they  also  lead  to  the  conclusion  that  the  children  of  Christo- 
pher have  no  such  right  in  respect  of  their  primary  legacy  of 
600  shares.  That  conclusion  follows  logically  from  the  con- 
clusion in  regard  to  James  B.,  as  was  said  by  the  Court  in  33 
Canneotiout 

But,  the  plaintiffs  present  another  view,  which  they  claim 
was  not  considered  in  Oolt  v.  OoU.  They  contend,  that,  with- 
out regard  to  what  construction  is  put  on  the  will  and  codicils, 
in  respect  to  the  questions  actually  considered  in  Oolt  v.  Colt^ 
the  second  codicil  does  not  work  a  revocation  of  the  legacy  of 
500  shares  given  to  the  executors  in  trust,  by  the  will,  with  a 
trust  for  the  issue  of  James  B.,  but  merely  effects  a  substitu- 
tion of  the  children  of  Christopher,  as  cestuis  que  trust,  in 
place  of  the  children  of  James  B.,  the  gift  of  the  stock  to 
the  executors  in  trust  remaining  undisturbed.  It  is  con- 
tended, that  the  Connecticut  Court  left  out  of  view  the  con- 
sideration, that  the  gift,  by  the  will,  of  the  legal  title  in  the  500 
shares  to  the  trustees  was  not  revoked ;  that  the  will  gave  the 
stock,  the  legal  title,  to  the  trustees ;  that  all  it  gave  to  the 
children  of  J#mes  B.  was  the  use  and  benefit  of  the  stock; 


JULY,   1881.  447 


Colt  tf.  Colt. 


that  such  use  and  benefit  was  withdrawn  by  the  second  codi- 
cil; and  that  the  language  of  the  gift  to  the   children  of 
Christopher  in  place  of  the  children  of  James  B.  is  such  as 
to  make  the  case  one  of  a  substitution  of  the  former  for  the 
latter,  and  so  one  where  the  interest  given  to  the  latter  by  the 
will  in  the  residuary  stock  was  transferred  by  substitution,  by 
the  second  codicil,  to  the  former.     The  bequest  in  the  original 
will  was  not  to  the  children  of  James  B.,  but  was  to  the 
"  executors  and  their  successors  in  said  oflSce,"  in  trust  for  the 
issue  of  James  B.,  the  issue  to  have  the  stock  when   the 
youngest  survivor  should  have  reached  the  age  of  21  years. 
By  the  second  codicil,  in  the  first  place,  a  legacy  of  $100  is 
given  to  "  each  of  the  children  "  of  James  B.,  and  then  the 
codicil  cancels  and  wholly  revokes  "any  and  all  other  legacies 
or  devises  by  me  heretofore  at  any  time  made  to  or  for  the 
use  and  benefit  of  said  children  or  any  of  them."     This  dis- 
poses of  the  legacy.     It  is  taken  away  from  the  executors  as 
trustees  of  it  for  any  purpose,  because,  the  only  purpose  of  it 
was  for  the  use  of  the  children  of  James  B.,  and,  as  a  legacy 
for  their  use,  it  is  revoked.     It  is  not  merely  the  use  or  benefit 
that  is  revoked,  leaving  the  legacy  to  stand,  with  a  substituted 
use.    The  codicil  next  takes  up  the  subject  of  the  children 
of  Christopher,  and,  after  giving  a  legacy  of  $100  to  the  oldest 
son,  and  revoking  all  legacies  before  made  in  his  favor,  it  pro- 
ceeds :  "  and  1  hereby  give,  bequeath  and  devise  to  the  other 
children  of  my  said  brother,  (said  eldest  son  not  being  in- 
cluded herein,)  the  property,  t6  wit,  five  hundred  shares  of 
the  Colt's  Patent  Fire  Arms  Manufacturing  Company,  which 
in  and  by  said  original  will  is  bequeathed  to  my  executors  in 
trust  for  the  use  of  the  children  of  said  James  B.  Colt,  to 
have  and  to  hold  to  said  other  children  of  the  said  Christopher 
in  equal  proportions.    This  last  bequest  is  in  trust  for  said 
children,  and  the  property  herein  bequeathed  is  to  be  held  by 
my  executors  for  said  children,  in  the  same  manner  and  sub- 
ject to  the  same  limitations  as  are  provided  in  said  original 
will  in  the  bequest  to  the  children  of  said  James  B.  Colt." 
Here,  the  legacy  in  respect  to  the  children  of  James  B.  is  re- 
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ferred  to,  first,  as  a  legacy  to  the  executors  in  tmst  for  the 
use  of  said  children,  and  then  is  referred  to  as  a  bequest  to 
the  children.  It  was  clearly  a  bequest  to  the  executors  iu 
trust  for  the  children ;  but,  the  form  of  words  in  the  codicil 
shows  that  the  testator  drew  no  distinction  between  a  legacy 
to  a  person  and  a  legacy  to  his  use.  So,  the  bequest  to  the 
children  of  Christopher  is,  first,  a  bequest  to  them,  to  have 
and  to  hold  to  them,  and  then  is  declared  to  be  in  trust  for 
them,  in  the  executors,  on  the  same  terms  as  provided  in  the 
original  will  in  respect  to  the  children  of  James  B.  Here, 
again,  is  no  distinction  between  a  legacy  to  a  person  and  a  leg- 
acy to  his  use.  But,  the  sum  of  all  this  is,  that  the  legacy  is 
to  the  executors  in  trust.  Still,  it  is  as  distinct  a  legacy  from 
the  legacy  to  the  executors  in  trust  for  the  children  of  James 
B.,  as  that  legacy  was  distinct  from  the  devise  of  land  to  the 
executors  in  trust  for  the  children  of  the  testator,  and  from 
the  bequest  to  the  executors  in  trust  for  the  school.  The  fact 
that  the  500  shares  covered  by  it  are  declared  by  the  second 
codicil  to  be  the  500  shares  which  had  been  given  in  trust  for 
the  children  of  James  B.,  and  the  legacy  of  which  had  been 
before  revoked  in  the  same  codicil,  cannot  make  it  a  substi- 
tuted legacy  of  such  a  character  as  to  give  to  the  children  of 
Christopher  the  same  right  to  share  in  the  residuary  stock,  in 
respect  of  it,  which  the  children  of  James  B.  would  have  had 
in  respect  to  the  500  shares  given  in  trust  for  them  by  the 
original  will.  The  reason  for  this  conclusion  is,  that  the  codi- 
cil revokes  all  the  legacies  to  or  for  the  use  of  the  children  of 
James  B.,  the  two  legacies  of  stock,  the  primary  and  the  re- 
siduary, and  then  it  does  not  give  both  of  them  to  the  chil- 
dren of  Christopher,  but  only  gives  one  of  them,  to  wit,  500 
shares.  That  was  the  primary  legacy  in  the  original  will. 
No  other  legacy  of  500  shares  was  given  to  the  children  of 
James  B.  in  the  original  will.  The  legacy  to  them  in  the  re- 
siduary stock  was  not  one  of  500  shares.  The  case  is  no  dif- 
ferent from  what  it  would  have  been  if  the  original  will  had 
given  two  specific  legacies  of  stock  to  the  children  of  James 
B.,  one  of  500  shares  and  one  of  400  shares,  and  both  had 
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been  revoked,  and  then  the  one  of  500  given  to  the  children 
of  Christopher,  without  mentioning  the  other.  They  wonld 
not  have  been  entitled  to  the  other.  As  the  codicil  had  just 
revoked  all  the  legacies  to  or  ff or  the  use  of  the  children  of 
James  B.,  one  of  which  was  a  legacy  in  the  residnary  stock, 
it  was  obvions  and  easy  to  have  given  a  legacy  of  all  the 
same  stock  to  the  children  of  Christopher,  and  not  to  have 
limited  the  legacy  to  500  shares,  in  terms,  if  it  had  been  in- 
tended to  extend  it  beyond  500  shares.  The  subject  must 
have  been  in  the  mind  of  the  testator,  in  having  just  revoked 
all  legacies  to  the  children  of  James  B.,  yet,  when  he  saw 
that  there  was  thus  residuary  stock  revoked,  to  the  extent  of 
more  than  the  primary  500  shares,  which  would  go  into 
the  residuum  again,  and,  if  not  given,  to  the  childrei)  of  Chris- 
topher, would  go  to  the  other  persons  entitled  to  sh$re  in  it, 
he  refrains  from  mentioning  it^  and  limits  tbe  bequest  to  the 
children  of  Christopher,  industrioiisly,  to  500  sharei^.  There 
was  nothing  singular  in  augmenting  the  residuum  of  stock. 
The  same  eodicil  had  just  augmented  it  by  the  3,000  shares 
previously  devoted  to  the  school  trust,  and  by  25  shares  before 
given  to  the  oldest  son  of  Christopher,  the  first  codicil  having 
also  augmented  it. 

It  is  further  contended  for  the  plaintiffs,  that  the  bequest, 
in  the  second  codicil,  to  the  children  of  Christopher,  is  of  all 
the  property  given  by  the  original  will  to  the  executors  in 
trust  for  the  children  of  James  B. ;  that  the  words  "  the 
property,  to  wit,  five  hundred  shares,"  &c.,  "  which  in  and 
by  said  original  will  is  bequeathed  to  my  executors  in  trust 
for  the  use  of  the  children  of  said  James  B.  Colt,"  must  be 
read  as  if  they  were  "  the  property  which  in  and  by  said  orig- 
inal will  is  bequeathed  to  my  executors  in  trust  for  the  use  of 
the  children^  of  said  James  B.  Colt,  to  wit,  five  hundred 
shares,"  &c. ;  that,  in  such  case,  the  bequest  would  carry  the 
property,  all  of  it,  primary  and  residuary  stock,  because  that, 
and  nothing  less,  is  the  property  which  the  original  will  be- 
queathed, and  the  words  following  the  words  "  to  wit"  would 
be  rejected  as  false  description ;  and  that,  if  the  codicil  does 
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not  give  the  residoaiy  stock,  it  does  not  give  ^*  the  i»t>peitj.'' 
It  is  bj  no  means  clear,  that,  in  the  present  case,  if  the  Ian- 
gnaf^e  were  in  the  form  so  suggested,  it  would  cany  the 
residnary  stock,  because,  the^  was  a  specific  I^acj  of  500 
shares  given  bj  the  original  will  to  trustees  for  the  children 
of  James  B.,  and  there  was  also  a  distinct  legacy  of  residuary 
stock  to  such  trustees,  and  the  reference  in  the  codicil  to  the 
legacy  of  500  shares  was  not  a  false  description.  But,  aside 
from  this,  the  two  distinct  legacies  existing,  and  one  of  them 
being  of  500  shares,  and  properly  so  described,  and  in  all 
respects  otherwise  properlj  recited,  the  gift  of  the  subject  of 
one  of  them,  as  500  shares,  must  be  held  to  control  the 
words,  '*  the  property,  to  wit/'  The  case  is  not  one  where  the 
testator  had  given,  say,  a  l^acy  of  600  shares,  and  then  re- 
ferred to  it  as  500.  Here  were  two  distinct  legacies,  and  his 
reference  to  500  shares  was  needless  surplusage,  if  he  meant 
to  give  all  the  shares,  primary  and  residuary,  he  necessarily 
haying  both  before  his  mind.  The  criticism  that  the  lan- 
guage is  "  the  property  which  is,"  and  not  "  the  500  shares 
which  are,"  has  been  observed,  but  is  not  considered  of  any 
weight.  The  words  '*  the  property,  to  wit,"  are  equivalent  to 
no  more  than  the  words,  '*the  property  consisting  of  500 
shares,"  &c.,  "  which  is,"  &c.  This  means  no  more  than, "  the 
500  shares,"  although  the  grammar  of  the  sentence  makes 

"  is  "  proper. 

As  has  already  been  shown,  it  is  a  mistake  to  say  that  the 
original  gift  of  the  500  shares  to  the  executors  in  trust  is  not 
revoked,  and  that,  therefore,  they  are  "hereinbefore  named"  in 
the  will,  as  respects  the  children  of  Christopher,  in  reference 
to  the  residuary  stock.  The  second  codicil  does  revoke  the 
gift  of  the  will  to  the  executors  in  trust,  for  one  purpose,  and 
does  give  to  the  executors  in  trust,  for  another  purpose,  a  new 
gift  of  the  600  shares. 

The  case  of  Lord  Ca/rri?igtafi  v.  Payne,  (5  Vesey,  404),  so 
much  relied  on  by  the  plaintiffs,  has  no  application  to  the 
facts  of  this  case,  even  if  it  be  regarded  as  good  authority  for 
any  case.   The  case  was  decided  in  May,  1800,  by  Sir  Richard 
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Pepper  Arden,  the  Master  of  the  Rolls,  who,  in  May,  1801, 
became  Lord  Alvanley.     One  Payne,  by  his  will,  devised  real 
estate  to  trustees  and  their  heirs,  upon  trust  to  convey  npon 
certain  trusts,  and,  subject  thereto,  to  several  natural  sons 
successively,  in  strict  settlement,  and  then  directed  that  the 
residue  of  his  personal  estate  sliould  be  laid  out  in  land,  ^^  and 
that  the  estate  so  to  be  purchased  should,  from  time  to  time, 
be  settled  to  such  uses,  upon  such  trusts,  and  in  such  and  the 
like  manner,  as  I  have  hereinbefore  directed  respecting  my 
real  estates."    He  appointed  the  trustees  named  to  be  the  ex- 
ecutors.    Afterwards  he  made  a  codicil,  which  recited  that 
he  had  by  his  will  directed  his  trustees  to  convey,  settle,  and 
assure  certain  real  estates,  and,  on  the  settlement  directed  to 
be  made  of  "  my  said  estates,"  had  directed  that  they  should 
be  limited  in  a  certain  specified  manner,  and  then  revoked  so 
much  of  the  will  as  directed  the  settlement,  and,  "  instead 
thereof,"  directed  "  that  in  and  by  the  settlement  to  be  made 
of  said  estate,  as  aforesaid,  the  same  estates  be  limited  "   in 
a  manner  specified.     The  change  made  in  the  limitation  was 
to  vary  the  order  among  the  sons,  and  postpone  William,  an 
elder  one,  to  younger  ones.    The  question  arose  with  respect 
to  the  fund  directed  to  be  laid  out  in  real  estate,  whether  the 
codicil  postponing  William  to  his  younger  brothers  extended 
to  that  fund.     The  Master  of  the  Rolls  held  that  the  real  and 
personal  estates  were  united  by  the  will  and  made  into  one 
settlement,  by  which  the  persons  named  were  to  take  in  the 
course  of  succession  marked  out.    It  was  contended  in  that 
case,  that  the  codicil  revoked  the  devise,  so  far  as  respected 
the  real  estates  of  which  the  testator  was  seized  at  his  death, 
and  made  new  limitations,  but  left  the  estates  to  be  purchased 
with  the  personal  estate  to  go  to  the  same  persons  and  in  the 
same  order  directed  by  the  will  in  regard  to  the  real  estate 
given  thereby.    On  this  subject  the  Court  said :  '*  It  was  said, 
that,  when  one  species  of  property  is  devised  in  a  particular 
manner,  and  in  the  same  will  another  species  of  property  is 
declared  to  be  annexed  to  it,  as  it  was  in  the  case  of  Darley 
V.  Langworthy^  {Arrib.j  653,)  or,  where  it  is  given  to  the  same 
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penons  as  the  other  estates,  and,  by  act  of  law  or  bj  codicil,  the 
disposition  of  the  former  is  revoked  or  altered,  the  ktter 
shall  not  be  revoked  or  altered,  unless  it  is  manifest  the  tes- 
tator intended  to  affect  that  I  am  willing,  for  the  sake  of 
argument,  to  admit  this ;  hot  it  does  not  in  any  way  afiiect 
this  case.  I  admit  the  testator  does  not,  by  these  words,  in- 
elude  the  lands  to  be  purchased ;  and  if,  by  the  will  he  had 
given  to  certain  persons  the  lands  he  was  seized  of,  and  had 
by  that  will  directed  his  personal  estate  to  be  laid  out  in  land 
for  the  benefit  of  the  same  persons  to  whom  the  real  estate 
was  devised,  and,  by  a  codicil,  he  had  given  the  estates  of 
which  he  was  seized  to  different  persons,  and  in  a  different 
manner,  and  had  used  no  words  applicable  to  the  personal  es- 
tate, the  codicil  might,  upon  those  two  cases,  have  the  effect 
of  disuniting  them,  and  the  personal  estate  would  have  gone 
to  the  same  persons  as  if  the  codicil  had  never  been  made. 
That  is  the  effect  of  Ijord  Sidney  Beaitclerk  v.  Mead^  (2  At1c,y 
167.)  It  was  argued,  that  the  codicil  in  this  case  does  not 
include  the  personal  property  to  be  laid  out  in  the  land,  and 
then,  considering  the  codicil  as  a  revocation  of  the  devise  of 
the  real  estate,  as  it  is  silent  with  respect  to  the  personal 
estate,  that  must,  upon  the  authority  of  those  two  cases,  go 
exactly  as  if  that  codicil  had  not  been  executed.  But  none 
of  these  arguments  apply  to  this  case ;  for  this  codicil  does 
not  revoke  the  devise  of  the  real  estate.  It  leaves  the  devise 
of  the  real  estate  to  the  trustees  in  full  force.  It  does  not 
in  any  degree  disunite  the  estates  to  be  purchased  upon  the 
settlement  to  be  made  of  the  real  estate.  It  is,  therefore, 
fallacious  to  argue  that  it  was  a  revocation  of  the  devise  of 
the  real  estate  at  all.  It  remains  devised  to  the  trustees,  and 
the  only  alteration  is  in  the  mode  of  succession  to  be  directed 
in  the  settlement  to  be  made.  The  will  directed  a  settlement 
to  certain  uses,  and  gave  the  personal' estate  to  be  laid  out  in 
land  to  be  settled  to  the  same  uses.  *  *  *  The  will  is  not 
revoked  as  to  the  union  of  the  two  species  of  estates.  The 
codicil  makes  no  alteration  with  regard  to  that  union ;  and, 
though  the  testator  makes  use  of  the  word  *'  revoke,"  the  will 
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is  not  a  revocation  as  to  that  union,  but  merely  an  alteration 
of  the  order  of  the  limitatione  to  be  inserted  in  the  settle- 
ment ;  and  it  is  no  more  than  if  the  devisor,  with  his  own 
hand,  had  inserted  the  name  of  George  and  John  before 
William,  and  then  republished  his  will.  The  codicil  leaves 
the  will  in  full  force  with  regard  to  everything  not  expressly, 
or  by  necessary  implication,  revoked  or  altered ;  and  I  am 
clearly  of  opinion,  that  the  settlement,  as  far  as  respected  the 
nnion  of  the  estates,  remained  in  full  force."  In  1  Jarman 
on  Wills,  (with  Am.  notes^  ed,  1880,^.  348,)  that  case  seems 
to  be  looked  on  as  of  doubtful  authority.  But,  the  language  of 
the  Court  in  that  case,  as  quoted,  seems  to  anticipate  aad  ex< 
cept  a  case  h*ke  the  one  at  bar.  The  mistake  in  supposing 
that  case  to  be  like  this  one  is  the  f  imdamental  one  of  regard- 
ing this  case  as  one  of  the  non-revocation  of  the  bequest  to 
the  executors  and  a  mere  change  of  the  beneficiaries  of  the 
trust.  There  is  in  this  case  a  distinct  revocation  of  the 
legacy  to  the  trustees,  while  in  that  case  the  revocation  was 
only  of  the  direction  as  to  the  settlement  and  limitatious. 

But  it  may  well  be  said  that,  for  the  purposes  of  the  ques- 
tion in  issue,  the  bequest  in  the  will,  of  the  500  shares,  was 
one  to  the  children  of  James  B.,  for  the  trust  was  to  cease 
and  they  were  to  have  the  shares  as  an  absolute  estate ;  and 
the  trust  for  the  children  of  Christopher  was  to  cease  and 
they  were  to  have  the  500  shares  as  an  absolute  estate. 
Whether  a  legacy  to  the  trustees  or  to  the  children  of  James 
B.,  the  second  codicil  absolutely  revoked  it.  The  mere  fact 
that  the  same  shares  were  afterwards  given  to  the  same 
trustees,  on  like  trusts,  for  other  persons,  is  not  sufficient  to 
make  the  transaction  a  mere  substitution. 

The  case  of  In  re  Oibson^a  TrustSy  (2  Johnson  c&  Henir 
ming,  656,)  in  1861,  before  Vice-Chancellor  Sir  W.  Page 
Wood,  afterwards  Lord  Hatherley,  and  Lord  Chancellor,  and 
a  very  eminent  authority,  was  very  like  the  present  case. 
Gibson,  by  his  will,  gave  several  pecuniary  legacies,  including 
one  of  £500  to  his  sister  Mary  Birkett.  The  will  then  said, 
^'  and  all  the  residue  of  ray  personal  estate  whatsoever  I  give 
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and  bequeath  to  all  the  before  meDtioned  pecuniary  legatees,'' 
excepting  certain  ones,  but  not  excepting  Mary,  "  and  to  be 
divided  among  them  in  proportion  to  their  respective  pecuni- 
ary legacies."    Mary  died  after  the  will  was  made,  and  the 
testator  then  made  a  codicil,  reciting  her  death  and  giving 
the  sum  of  £500  to  John  Birkett,  in  trust  to  pay  the  same  to 
such  of  the  children  of  Mary  as  should  attain  the  age  of  21 
years,  and  as  they  should  severally  attain  that  age,  and,  if 
more  than  one,  in  equal  shares.     The  executors  paid  the  £500 
to  John  Birkett.    Of  the  residue  of  the  personal  estate  some 
£365  would  appertain  to  the  £500  legacy,  and  the  question 
arose  whether  John  Birkett  or  the  surviving  pecuniary  lega- 
tees under  the  original  will  were  entitled  to  that  money,  or 
whether  there  was  an  intestacy  in  regard  to  it.    The  Court 
held,  in  the  first  place,  that  the  residuary  legacy  was  not  to  a 
class,  but  to  individuals,  and  that,  therefore,  the  survivors  of 
the  pecuniary  legatees  in  the  will  were  not  entitled  to  the 
money.    The  counsel  for  John  Birkett  relied  on  the  decision 
in  Lord  Carrington  v.  Payne^  and  his  arguments  were  the 
same  as  those  of  the  plaintiffs'  counsel  in  this  case ;  and  it 
was  strongly  pressed,  that  the  testator  intended  that  the  chil- 
dren of  Mary  should  have  all  that  she  would  have  had  under 
the  will,  and  that  the  Court  would  not  hold  that  there  was 
intestacy.     It  was  urged,  that  the  effect  of  the  codicil  was  the 
same  as  if  the  name  of  John  Birkett  had  been  substituted  for 
that  of  Mary,  in  the  bequest  in  the  will.     The  Court  says : 
''  The  testator,  being  aware  of  the  death  of  Mary  Birkett,  and 
having,  in  consequence,  given  the  £500  to  John  Birkett,  upon 
trust  tor  the  children  of  Mary  Birkett,  does  not  go  on  to  say 
a  word  as  to  the  share  of  residue  which  had  also  been  given 
to  Mary  Birkett,  not  (as  I  have  already  held)  as  one  of  a  class, 
but  as  an  individual,  nominatim,    Mr.  Kay  ingeniously  argued 
the  case  as  if  it  were  governed  by  the  authority  of  Zord  Car- 
rhigton  v.  Payne ;  but  the  decision  in  that  case  turned  upon 
special  circumstances,  and  Lord  Alvanley  expressly  guarded 
himself  against  deciding  a  point  very  like  that  which  I  have 
now  to  determine."    The  Court  then  reviews  the  facts  and 
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the  decision  in  Lord  Ca/rrington  v.  Pa/yne^  and  quotes  from 
the  decision  the  foregoing  remarks  of  Lord  Alvanlej,  and 
says  that  the  hypothetical  case  put  by  him  is  exactly  the  case 
of  Gibson's  will,  and  that  the  case  of  Lord  Sidney  Beat^ 
derk  V.  Mead  is  very  similar  to  the  hypothetical  case  put  by 
Lord  Alvanley,  and  to  the  Gibson  case.    In  Lord  Sidney 
Beamderk  v.  Mead^  the  testator  devised  his  freehold  lands  to 
Eeeve  for  life,  with  remainder  over,  and  directed  the  surplus 
of  his  personal  estate  to  be  laid  out  in  the  purchase  of  lands, 
to  be  settled  to  the  same  uses  as  his  freehold  lands.    By  a 
codicil  he  directed  certain  lands  so  given  by  the  will  to  Reeve 
for  life  to  be  equally  divided  between  Reeve  and  Beauclerk 
during  their  joint  lives.     After  the  death  of  Reeve,  Bean- 
clerk  sought  to  recover  one-half  of  the  interest  and  profits  of 
the  surplus  of  the  personal  estate  which  had  accrued  during 
the  life  of  Reeve.    Lord  Hardwicke  held  that  neither  on  the 
language  of  the  codicil,  nor  on  the  presumed  intention  of  the 
testator,  could  there  be  any  ground  for  holding  that  the  codi- 
cil affected  the  disposition  in  the  will  of  the  surplus  of  the 
personal  estate.    Recurring  to  the  Gibson  case,  Mr.  Kay  for 
John  Birkett,  cited  Johnstone  v.  The  Earl  of  Harrowby^  (1 
De  Oex^  F.  <&  J.^  183,)  and  other  cases,  as  showing  that  sub- 
stituted legacies  are  subject  to  the  same  conditions,  and  carry 
with  them  the  same  incidents,  as  those  for  which  they  are 
substituted.     On  this  point  the  Court  said :    ^'  I  am  not  aware 
that  the  rule  which  those  cases  estabUshed  has  ever  been 
extended  to  that  length ;  and  it  was  decided  in  Re  Morels 
Trusty  (10  Hare^  171,  176,)  by  Lord  Justice  Turner,  when 
Vice-Chancellor,  that  it  caunot  be  applied  to  a  case  where,  as 
here,  its  application  would  alter  the  limitations  of  the  prop- 
erty."    On  the  contention  that  the  Court  would  not  allow 
intestacy,  as  here  it  is  urged  that  the  Court  will  not  allow  the 
residuary  stock  to  go  elsewhere  than  with  the  primary,  the 
observations  made  by  the  Vice-Obancellor  are  very  pertinent 
to  this  case.    He  says :    "  Though  the  Court  presumes  that  a 
testator  did  not  intend  to  die  intestate,  it  may  be  driven  to 
the  conclusion  that  he  has  done  so  in  spite  of  the  presumed 
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intentioD  to  the  contrary.  In  the  present  case  I  am  driyen 
to  that  concluBion.  In  making  the  codicil  in  question,  the 
testator  had  his  will  present  to  his  mind.  He  had  before  him 
not  only  the  legacies  bequeathed  by  his  will  to  the  seyeral 
pecuniary  legatees  nomi^uUim^  but  also  the  bequest  in  his 
will,  to  the  same  legatees,  of  his  residuary  personal  estate. 
Yet,  in  the  codicil,  he  refers  exclusiyely  to  the  pecuniary 
legacies  and  takes  no  notice  of  the  residue.  Under  such  cir- 
cumstances, I  cannot  hold  that  the  codicil  had  the  efiect  of 
passing  to  the  legatee  under  the  codicil  not  only  the  legacy 
giyen  to  him  by  the  codicil,  but  also  a  share  of  the  residue, 
as  to  which  it  is  totally  silent.^' 

In  Bridges  v.  St/rdchatiy  (Z.  5.,  8  Gh.  Div.^  568,)  in  1878, 
before  Vice-Chancellor  Malins,  one  Page,  by  his  will,  gaye 
certain  freehold  lands  in  Dorset  to  trustees,  to  the  use  of  his 
daughter  Elizabeth  for  life,  with  remainders  oyer.  He  also 
gaye  to  his  trustees  £8,000,  in  trust  to  lay  out  the  same  in 
the  purchase  of  lands  in  Dorset,  and  to  settle  the  estates  so 
to  be  purchased  to  the  same  uses  as  were  declared  by  his  will 
Gonoeming  his  lands  in  Doreet.  By  a  codicil  he  reyoked  the 
deyise  of  the  freehold  lands  in  Dorset,  and,  in  lieu  thereof, 
gaye  the  same  to  the  use  of  his  trustees  until  the  oldest  son 
of  said  Elizabeth  should  attain  the  age  of  21  years,  with  re- 
mainders oyer  to  the  use  of  other  persons  than  said  Elizabeth. 
The  question  arose  whether,  the  deyise  of  the  Dorset  estates 
haying  been  reyoked  by  the  codicil,  the  gift  of  the  £3,000  to 
be  laid  out  in  the  purchase  of  lands  in  Dorset,  to  be  held 
upon  the  same  trusts,  was  reyoked  by  implication.  The 
Court  said :  "  It  may  be  that  the  testator  intended  to  reyoke 
the  latter  gift  of  £3,000,  and  I  think,  in  all  probability,  his 
object  was  to  extend  the  Dorsetshire  estate,  but  he  has  omit- 
ted any  reference  to  the  £3,000  in  his  codicil.  Therefore,  on 
principle,  there  is  no  implied  reyocation.  I  think  that,  not- 
withstanding the  case  of  Lord  Carringtan  y.  Payne^  no  reyo- 
eation  takes  place  unless  a  clear  intention  is  expressed. 
Darley  y.  Langworthy^  (3  Bro.  P.  C,  359,)  supports  that 
yiew,  and  the  case  of  Franoes  y.  Collier^  (4  BvM.y  331,)  is  in 
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conformity  with  that  principle.  I  think,  therefore,  that  the 
rights  of  the  partiefi  are  the  same  with  regard  to  the  £3,000 
as  if  the  codicil  had  never  been  made,  and  that  Elizabeth 
Strachan  ie  entitled  for  life  under  the  bequest  in  the  will." 
That  case  is  directly  in  point  in  support  of  the  decision  made 
on  the  demurrer  in  Gdt  v.  Colt^  and  against  the  positions  of 
the  plaintiffs  in  this  case. 

The  question  of  the  proper  construction  of  the  will  and 
codicils  in  reference  to  the  points  raised  in  Colt  y.  CoU^  and 
to  those  now  raised,  has  been  considered  very  much  at  length 
and  with  great  care,  and  in  reference  to  all  the  views  urged 
for  the  plaintiffs,  because  of  the  large  amount  involved,  and 
of  the  thoroughness  and  ability  with  which  the  case  was  pre- 
sented by  the  counsel  for  the  plaintiffs,  and  of  the  fact  that 
the  decision  of  the  highest  judicial  tribunal  of  the  State  of 
Connecticut,  in  33  Oonneoticutj  was  impugned  as  rendered 
without  much  consideration  and  without  a  full  and  fair  hear- 
ing of  the  matter  in  question.  The  result  is,  that,  on  princi- 
ple and  authority,  the  claim  of  the  plaintiffs  must,  on  the 
merits,  be  rejected. 

But,  even  if  it  were  otherwise,  the  Connecticut  suit  is  set 
up  as  a  bar  to  the  present  one.  To  this  the  plaintiffs  reply, 
that  the  Connecticut  suit  was  one  against  the  three  executors 
as  such,  and  certain  legatees ;  that  the  present  suit  is  one 
against  the  three  executors  as  trustees,  and  asks  for  an  account, 
the  other  legatees  and  the  executors,  as  such,  being  added  as 
defendants ;  that  the  defendants  Colt,  Hubbard  and  Jarvis 
had  three  capacities,  (1)  executors,  (2)  a  personal  interest  each 
as  a  legatee,  (3)  trustees  of  the  children  of  Christopher ;  that 
they  were  parties  to  the  Connecticut  suit  only  in  the  first  two 
of  those  capacities ;  that  only  in  their  capacity  as  trustees 
eould  they  receive  the  trust  property  from  the  estate ;  that 
there  was  no  decree  against  them  as  trustees,  and,  as  trustees, 
they  are  not  bound  by  the  decree ;  that,  because  they  were 
not  parties  as  trustees,  they  are  not  responsible  as  trustees,  to 
the  plaintiffs,  for  their  conduct  In  the  case ;  that  they  denied, 
in  the  Connecticut  case,  the  title  of  their  ceaUiis  qtie  trunt; 
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that  they  defended  only  as  executors  ;  that  they  aver,  in  their 
answer  in  this  suit,  that,  as  executors  ^^  they  did  not  appear  or 
act  particularly  as  trustees  for  or  on  behalf  of  "  the  plaintiffs ; 
that  as  executors  and  as  trustees  they  are  different  parties, 
though  the  same  persons,  and  are  to  be  regarded  as  if  the  ex* 
ecutors  and  the  trustees  were  different  persons ;  that  they  did 
not  appear  in  the  Connecticut  suit  in  the  same  right  in  which 
they  are  sued  in  this  suit ;  that  they  had  no  right  to  speak  as 
trustees  in  that  suit,  any  more  than  if  other  persons  had  been 
the  trustees ;  that  their  rights  as  trustees  could  not  be  adju- 
dicated in  that  suit  without  their  first  being  made  parties  to 
it  as  trustees ;  that  they  ought  to  have  set  up,  in  that  case, 
that,  as  trustees,  they  were  not  parties  to  it ;  and  that  the 
question  passed  on  in  33  Connecticut  was  not  whether  the 
trus'tees  took  a  share  in  the  residuum  in  respect  to  the  500 
shares,  but  whether  the  children  of  Christopher  took  a  share. 
In  addition  to  this  the  plaintiffs  call  attention  to  the  brief  put 
in,  in  the  Connecticut  suit,  by  the  counsel  for  the  executors, 
on  the  hearing  of  the  case  in  38  Connecticut  That  brief  con- 
tended that  James  B.  took  only  a  life  estate  in  his  share  of 
the  residuary  stock,  it  having  been  decided,  on  the  demurrer, 
that  he  had  a  share  ;  that  the  stock,  primary  and  residuary, 
given  to  the  two  children  who  died  before  the  testator,  was 
to  be  disposed  of  as  though  there  was  no  will ;  and  that  Jar- 
vis  took  a  legacy  of  stock  and  Doming  did  not.  These  were 
questions  one,  three  and  five,  and  were  decided  in  accordance 
with  the  views  of  the  brief.  The  remaining  point  considered 
in  the  brief,  question  four,  was  as  to  the  children  of  Christo- 
pher. The  brief  urged  that  those  children  were  not  entitled 
to  share  in  the  residuum  of  stock  in  respect  to  the  500  shares, 
(1)  because  the  residuary  clause  excluded  them,  by  using  the 
word  "  hereinbefore,"  citing  HcM  v.  Severne^  and  (2)  because 
there  was  nothing  in  the  second  codicil  which  expressly  or  by 
implication  gave  a  share  to  them  in  the  residuum.  These 
views  were  sustained  by  the  Court.  The  opposite  views  were 
presented  by  Mr.  Henry  C.  Robinson,  claiming  to  represent 
the  children,  as  stated  in  33  Connecticut^zxid.  9i& 2if^QBX%hy  the 
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proofs.  He  argned  the  case  orally,  in  the  interest  of  said  chil- 
dren, and  tiled  a  brief.  He  maintained  the  right  of  the  chil- 
dren to  share  in  the  residuary  stock  in  respect  to  the  500 
shares,  and  urged  that,  even  nnder  the  word  "  hereinbefore,'^ 
the  primary  legacy  to  the  trustees  remained,  with  a  mere 
change  of  beneficiaries.  He  cited  five  of  the  cases  now  cited 
by  the  plaintiffs,  inclading  Lord  Carrington  v.  Payne^  and 
cases  not  now  cited,  as  appears  by  the  minutes  of  argument 
taken  by  the  reporter  of  the  Court.. 

The  objection  that  the  executors  were  not  made  parties  as 
trustees  seems  to  be  very  technical  and  entirely  without  merit. 
The  will  and  codicils  were  before  the  Court,  with  the  fact 
that  the  children  of  Christopher  were  also  before  it  by  them- 
selves and  by  the  guardian  of  those  of  them  who  were  minors, 
and  that  all  the  defendants  in  the  suit  were  brought  in  as  hav- 
ing or  claiming  an  interest, "  either  legal  or  beneficial,"  as  the 
petition  said,  in  the  residuary  stock,  and  as  being  the  parties 
whose  rights  it  was  necessary  to  ascertain  and  fix  in  such 
manner  as  to  bind  those  claiming  an  interest  in  such  stock. 
If  the  legal  interest  in  the  500  shares  was  not  in  the  children 
it  was  in  the  executors.  The  fact  that  it  was  in  the  executors 
in  trust  did  not  make  it  any  the  less  in  the  executors.  It  was 
in  the  executors,  as  such,  in  trust.  All  testamentary  property 
the  title  to  which  is  in  executors  is  in  them  in  trust.  The 
three  trustees  being  parties  as  executors  were  really  parties  as 
trustees.  The  answer  does  not  say  that,  as  executors,  they  did 
not  represent  the  trust  for  the  plaintiffs.  It  says  that,  being 
cited  to  appear  as  executors,  and  appearing  as  executors,  they 
did  not  appear  or  act  "  particularly  as  trustees  for  or  on  be- 
half of  "  the  plaintiffs,  because  the  plaintiffs  "  were  duly  made 
parties  to  the  proceeding  by  themselves  and  by  their  guardian, 
and  appeared  therein  by  able  counsel  and  were  fully  heard." 
The  trust  was  given  to  them  as  executors,  and  as  being  exec- 
utors, and,  so,  when  they  were  made  parties  as  execators  they 
became  parties  as  representing  the  trust  and  its  subject  matter 
and  its  beneficiaries.  One  of  the  contentions  of  the  plaintiffs 
is,  that,  when  the  same  person  is  by  a  will  appointed  executor 
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and  trustee,  his  probate  of  the  will  is  an  acceptance  of  the 
trust,  and  by  becoming  executor  he  becomes  trustee.  This 
being  so,  when  the  executors  were  made  parties  as  executors 
that  was  all  that  was  necessary.  The  second  codicil  directed 
that  the  executors,  as  executors,  should  hold  the  stock  in  trust 
for  the  children  of  Christopher,  and,  when  the  suit  was 
brought  against  them  as  executors,  their  cestui^  que  trust  also 
being  parties,  and  the  subject  of  the  suit  involved  the  rights 
of  the  trust  and  of  the  beneficiaries  nominatim^  it  is  only 
technical  criticism  to  insist  that  they  should  have  been  cited 
as  trustees  as  well  as  as  executors. 

The  executors,  by  their  counsel,  Mr.  McFarland  and  Mr. 
Curtis,  on  the  argument  on  the.demurrer,  presented  the  case  in 
favor  of  these  plaintiffs  by  resisting  fully  and  thoroughly  the 
claim  of  James  B.  When  that  was  decided  in  favor  of  James 
B.  the  decision  against  the  claim  of  the  children  of  Christo- 
pher followed  logically,  as  the  Court  said  in  33  Connecticut. 
They  had  a  large  interest  in  resisting  the  claim  of  James  B. 
and  the  principle  of  that  claim,  and  in  maintaining  the  con- 
struction  of  the  will  and  codicils  urged  by  the  executors  in 
opposition  to  the  claim  of  James  B.  If  James  B.  were  to  be. 
defeated  they  could  expect  to  share  in  the  residuary  stock  in 
respect  of  their  500  shares ;  but  not  if  James  B.  should  suc- 
ceed. In  opposing  James  B.  the  executors  were  maintaining 
the  claim  of  the  plaintiffs.  The  evidence  of  Mr.  Hubbard 
shows  that  Mrs.  Theodora  O.  Colt,  the  mother  of  the  children 
of  Christopher,  and  the  guardian  of  the  three  minors,  was 
warned  by  him  that  a  decision  in  favor  of  James  B.  would  be 
damaging  to  the  interests  of  her  children,  and  endeavored  in 
vain  to  induce  her  to  oppose  the  claim  of  James  B.  He  also 
says  that  after  the  decision  on  the  demurrer,  he  saw  Mrs. 
Colt,  and  ^'  explained  to  her  the  situation,'*  and  told  her  that 
there  might  be  serious  damage  to  the  interests  of  her  children, 
and  asked  her  what  course  she  desired  should  betaken  to  pro- 
tect their  rights ;  that  she  said  that  Mr.  Henry  C.  Robinson 
was  the  counsel  for  herself  and  the  children,  and  would  act 
for  them  as  their  independent  counsel,  for  the  maintenance 
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of  their  rights  ;  and  that  Mr.  Eobinson  did  act  in  the  matter 
of  the  findings  made  by  the  Superior  Court  preparatory  to  the 
reservation  of  the  six  questions  for  the  Supreme  Court  of 
Errors,  and  also  in  the  argument  of  the  questions  for  the  chil- 
dren in  that  Court.  Mrs.  Colt  admits  that,  before  the  argu- 
ment of  the  demurrer,  Mr.  Hubbard  asked  her  if  she  did  not 
intend,  in  behalf  of  her  minor  children,  to  oppose  the  claim 
of  James  B.,  and  she  said  she  did  not,  because  the  interests  of 
her  children  were  identical  with  those  of  the  other  legatees, 
and  the  interests  of  her  children  would  be  suflSciently  pro- 
tected by  the  opposition  which  the  executors  intended  to 
make  to  the  claim  of  James  B.  She  says  that  he  said  that 
her  opposing  it  personally  would  strengthen  the  case  against 
James  B.,  and  that  her  children's  interests  were  involved  in 
the  suit ;  that  she  said  "  how  ? "  and  he  said  "  by  decreasing 
the  general  residuum ; "  that  she  declined  to  oppose  the  claim 
of  James  B.  personally ;  and  that  Mr.  Hubbard  never  hinted 
to  her  "  that  her  children's  interests  were  further  endangered, 
or  that  there  was  any  possibility  of  their  being  endangered^ 
in  any  way  that  they  would  not  be  protected  by  the  executors 
and  trustees."  It  is  not  important  to  determine  whether  the 
recollection  of  Mr.  Hubbard  or  of  Mrs.  Colt  is  the  more  accurate 
as  to  what  transpired,  after  the  lapse  of  15  years.  It  is  not  prob- 
able that  any  party  or  counsel  comprehended  fully  in  advance 
the  scope  of  the  decision  in  favor  of  James  B.,  as  it  appeared 
afterwards.  His  claim  was  looked  upon  not  only  as  unten- 
able, but  as  foolish,  wild,  and  crazy,  and,  so,  what  all  the  eflEects 
of  his  success  might  be  were  not  likely  to  be  fully  appreci- 
ated beforehand.  But,  however  this  may  be,  the  executors 
faithfully  maintained  the  interests  of  the  children  of  Christo- 
pher, by  faithfully  opposing  the  claim  of  James  B.  As  to 
the  conversation  with  Mrs.  Colt  after  the  decision  of  the 
demurrer,  so  testified  to  by  Mr.  Hubbard,  Mrs.  Colt  denies 
having  had  any  conversation  with  Mr.  Hubbard  after  the  deci- 
sion on  the  demurrer,  in  relation  to  her  taking  any  action  to 
protect  the  rights  of  her  children,  and  denies  specifically  what 
Mr.  Hubbard  testified  to  on  that  subject,  as  before  recited. 
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She  also  denies  that  she  ever  employed  Mr.  Robinson  as 
counsel,  although  she  admits  that  she  was  informed  by  her 
son  Edward,  before  he  died,  which  was  in  October,  1868,  that 
Mr.  Robinson  had  appeared  and  argued  for  herself  and  her 
children  in  the  James  B.  Colt  suit.  Mr.  Kobinson  testifies 
that  he  was  retained  by  Edward  for  the  interests  of  the  minor 
children  of  Christopher  (Edward  D.,  Le  Baron  B.,  and 
Samuel  P. ; )  and  that  he  entered  an  appearance  for  them  in 
the  suit  just  before  the  demurrer  was  argued  in  the  Superior 
Court.  Mr.  Hubbard  says,  that  having  been  informed  that 
Mr.  Robinson  was  the  counsel  for  Mrs.  Colt  and  her  children, 
in  respect  to  their  interest  under  the  will,  he  applied  to  Mr. 
Robinson  to  act  in  their  behalf  in  the  argument  of  the  de- 
murrer ;  and  that  Mr.  Robinson  said  that  he  was  their  coun- 
sel, but  was  not  authorized  to  oppose  the  claim  of  James  B. 
Mr.  Robinson  testifies,'  that  Mr.  McFarland,  the  counsel  for 
the  executors,  expressed  to  him  the  opinion  that  the  children 
of  Christopher  had  an  interest  in  the  suit  larger  than  their 
share  in  James  B.'s  interest  in  the  residuary  stock,  and  that 
the  amount  coming  to  them  under  the  codicil  was  very  likely 
to  be  unfavorably  afl^ected  by  the  overruling  of  the  demurrer; 
and  that  he  communicated  this  to  Edward  D.,  who  refused  to 
allow  him  to  act  for  the  minors  against  James  B.  Mr.  Rob- 
inson also  testifies  distinctly  to  the  ratification  to  him  person- 
ally, by  Mrs.  Colt,  of  his  employment  for  her  minor  children, 
in  the  James  B.  suit.  Mrs,  Colt  as  distinctly  denies  that  she 
ever  employed  Mr.  Robinson,  or  caused  him  to  be  employed,  in 
behalf  of  her  children  or  herself,  in  the  James  B.  suit.  The 
plaintiffs  contend  that  all  that  is  shown  is,  that  Edward  D., 
who  became  of  age  in  May,  1866,  shortly  after  the  decision  of 
the  demurrer,  retained  Mr.  Robinson,  in  February,  1864,  for 
himself  alone;  and  that  Mr.  Robinson  went  on  under  a 
mistake,  supposing  that  he  was  to  appear  for  all  the  minors 
and  for  their  guardian,  while  she  and  all  but  Edward  re- 
garded him  as  counsel  only  for  Edward.  The  weight  of 
the  evidence  is,  largely,  that  Mr.  Robinson  appeared  for  the 
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minors  and  for  their  guardian,  by  the  authority  of  the 
guardian.  He  presented  what  were  the  merits  of  their  case 
faithfully.  The  real  .decision  against  them  was  made  when 
the  decision  was  made  in  favor  of  James  B.  What  followed 
was  '^  a  logical  necessity,"  as  Mr.  Hubbard  said  in  his  letter 
to  Mrs.  Colt,  of  May  11th,  1866.  The  executors  fully  de- 
fended the  interests  of  the  children  against  the  claim  of 
James  B.  They  say,  in  their  answer  in  this  snit,  that  they 
employed  counsel  to  appear  in  the  cause  and  present  for  the 
consideration  of  the  Court  such  questions  regarding  the  con- 
struction of  the  will  as  should  appear  to  them  well  founded 
in  the  law,  and  that  that  was  done  by  the  counsel.  The  coun- 
sel, Mr.  MacFarland  and  Mr.  O.  S.  Seymour,  saw  that  the 
Court  must  come  to  the  conclusion  it  reached,  notwithstand- 
ing the  positions  taken  by  Mr.  Bobinson.  The  executors  repre- 
sented all  parties  interested  in  the  stock,  and  did  not  hold  any 
stock  any  more  in  trust  for  the  plaintiff  than  for  any  other 
legatee,  so  far  as  regarded  their  duty  as  executors,  summoned  in 
the  suit,  to  present  to  the  Court  views  well  founded  in  law,  and 
just  and  right  in  respect  of  all  the  legatees  interested,  in  regard 
to  the  construction  of  the  will  and  codicils  and  the  distribu- 
tion of  the  residuary  stock.  The  views  they  presented  pre- 
vailed not  because  they  presented  them,  but  in  spite  of  Mr. 
Bobinson's  argument  and  of  the  argument  for  the  executors 
on  the  demurrer,  on  the  other  side,  and  there  is  no  ground  for 
the  suggestion  that  if  those  views,  which  sustained  the  claims 
of  the  other  legatees  against  those  of  the  children  of  Christo- 
pher, had  been  presented  by  those  other  legatees  through  some 
counsel  who  were  not  counsel  for  the  executors,  the  result 
would  have  been  different.  The  executors  represented  all  the 
legatees,  and  were  entitled,  and  it  was  their  duty,  to  present 
to  tlie  Court  what  they  regarded  as  the  true  view  of  the  law 
as  to  all  the  legatees.  It  was  open  to  any  legatee  to  present 
different  views.  The  executors  themselves  were  legatees,  indi- 
vidually interested  in  the  residuary  stock  and  in  increasing  it 
by  what  the  plaintiffs  claimed.  This  is  made  a  ground  of 
impeachment  of  their  action.     But,  they  were  interested  as 
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executors  and  as  iDdividualB,  and  were  Bnmmoned  in  both 
capacities,  and  could  not  divest  themselves  of  their  individual 
interest  or  of  their  interest  as  representing  those  who  had  an 
adverse  interest  to  the  plaintiffs,  and  were  not  called  upon  to 
assume  a  position  hostile  to  their  own  individual  interests  or 
to  the  interest  of  all  except  these  plaintiffs.  There  was 
nothing  deserving  of  animadversion,  or  out  of  the  way,  legally 
or  morally,  in  what  they  did.  They  violated  no  duty  and 
committed  no  fraud.  Thev  took  care  that  the  minors  and  the 
guardian  should  be  represented  by  special  counsel.  Isabella 
was  of  age  and  was  served  with  process.  The  only  answer 
appearing  on  file  in  the  case  is  an  answer  purporting  to  be  the 
answer  of  "  the  respondents,"  by  Hubbard  &  McFarland, 
attorneys.  It  merely  says,  that  the  respondents  deny  the 
truth  of  the  allegations  "  in  the  petitioner's  bill  of  complaint 
contained,  and  thereof  put  themselves  on  the  Court  for  trial.'' 
The  answer  bears  date  as  of  December  Term,  1865,  but  this 
must  be  taken  to  be  an  error,  as  the  order  of  September  Term, 
1865,  states,  that  the  Court  had  overruled  the  demurrer  "  and 
ordered  the  respondents  to  answer  over,"  and,  that,  "  by  legal 
removes  and  continuances,  the  petition  comes  to  the  present 
term  of  this  Court,  when  the  parties  again  appear  and  are  at 
issue  upon  a  general  denial  of  the  allegations  in  the  plaintiff's 
bill,  as  on  file."  "  The  parties  "  means  "  the  respondents."  In 
the  prior  part  of  the  order,  the  Court  had  named  the  respond- 
ents, nineteen  in  number,  being  all  there  were,  including  the 
four  children  of  Christopher  and  their  guardian,  and  set  forth 
that  three  of  them,  by  name,  were  minors,  and  that  Theodora 
I),  was  their  guardian,  and  that  the  respondents  were  inter- 
ested in  the  estate  as  persons  to  whom  bequests  and  devises 
were  made  by  the  will  and  codicils,  and  then  the  order  went 
on  to  find,  that  the  petition  was  duly  served  and  returned  to 
the  Court  at  its  July  Term,  1864,  "  when  the  parties  appeared 
by  their  respective  counsel,  and  the  said  minors  were  duly 
represented  by  their  guardians,"  (referring  also  to  Caldwell 
H.  Colt  and  his  guardian,)  and  that  the  cause  was  continued 
to  a  time  when  "the  respondents"  filed  a  demurrer  to  the 
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petition,  and  "  the  parties  "  were  at  issue  thereon,  and  the 
Conrt,  "  having  heard  them  by  their  respective  counsel,  ad- 
judged said  demurrer  was  insufficient  and  overruled  the  same," 
and  then  the  order  proceeded  as  before  recited,  in  respect  to 
the  Answer.  It  is  repeated  in  the  decree  of  March  Term, 
1866,  that  "  the  respondents"  appeared  at  the  July  Term, 
1864,  and  demurred ;  that  the  demurrer  was  overruled  ;  and 
that,  by  legal  continuances,  the  action  came  to  the  September 
Term,  1865,  "  when  and  where  the  respondents  filed  their 
answer,  as  on  file."  Then  the  decree  goes  on  to  state  that  the 
Court,  on  a  hearing,  found,  as  facts  proved  in  the  case,  that 
"  the  petition  was  duly  served  and  returned  "  to  the  Court  at 
the  July  Term,  1864,  "  when  the  parties  appeared  by  their 
respective  counsel,  and  the  said  minors  were  duly  represented 
by  their  guardians  and  the  said  cause  was  continued "  to  a 
time  '^  when  the  respondent  filed  a  demurrer  to  said  petition, 
and  the  parties  were  at  issue  thereon,  and  this  Court,  having 
heard  them  by  their  respective  counsel,  adjudged  said  de- 
murrer insufficient  and  overruled  the  same,  and  ordered  the 
respondents  to  answer  over,  and,  by  legal  removes  and  contin- 
uances, the  petition  comes  to  the  present  term  of  this  Court, 
when  the  parties  again  appear,  and  are  at  issue  upon  a  gen- 
eral denial  of  the  allegations  in  the  plaintiff's  bill,  as  on 
file."  So  long  as  these  orders  and  findings  of  a  Court  which 
had  jurisdiction  of  the  subject-matter  and  of  the  parties 
stand,  this  Court  cannot,  in  this  collateral  suit,  take  any  cog- 
nizance of  the  point  that  the  executors,  even  if  they  were 
before  the  Superior  Court  as  trustees,  opposed  the  claim  of 
the  plaintiffs,  if  there  were  otherwise  any  force  in  that  point. 
This  is  not  an  appellate  Court.  Any  error  in  the  decree  of 
the  Superior  Court  must  be  corrected  by  it  on  a  direct  appli- 
cation. Nor  has  this  suit  any  such  object.  This  same  view 
applies  to  the  point  that  Isabella  did  not  employ  counsel  or 
appear.  The  decree  finds  that  she  appeared,  and  that,  as  a 
respondent,  she  answered.  If  she  did  not,  she  was  of  age 
and  was  served  with  process,  and  so  the  decree  went  against 
her  by  default.  The  same  view  applies  to  the  three  minors 
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and  their  guardian.  They  were  all  served  with  procees. 
Each  of  the  two  decrees  finds  that  they  all  appeared,  and  that 
"  the  said  minors  were  duly  represented  by  their  guardians,'' 
(which  includes  Caldwell  H.  Colt  as  well  as  these  minors,) 
and  that  these  minors  and  their  guardian  answered  by  the 
;general  answer  of  all  the  respondents.  This  mnst  stand  as 
verity  till  abrogated  by  the  State  Court. 

There  is  no  force  in  the  suggestion  that  the  rights  of  the 
minors  could  not  be  adjudged  till  the  youngest  should  be- 
come of  age.  If  there  was  anything  in  this  point,  it  was  one 
for  the  State  Court.  At  most  there  was  only  error,  not  want 
of  jurisdiction.  The  point  could  have  been  raised  before  the 
State  Court.  If  it  was  not,  it  cannot  be  taken  here.  As  the 
State  Court  did  adjudge  the  rights  of  thq  minors,  it  mani- 
festly was  of  opinion  that  they  could  be  adjudged,  and,  if 
it  erred  in  that  opinion,  it  alone  can  correct  the  error.  But, 
aside  from  this,  there  was  nothing  which  required  the  deter- 
mination of  the  rights  of  other  parties,  or  of  the  rights  of 
these  minors,  to  await  the  arrival  of  the  youngest  of  them  at 
age. 

The  point  is  taken  for  such  of  the  children  of  Christopher 
as  were  minors,  that  no  guardian  ad  litem  was  appointed 
to  represent  them  in  the  James  B.  suit ;  that  their  general 
guardian  had  no  power  to  represent  them  ;  and  that  she  did 
not  in  fact  appear  in  the  suit.  The  last  suggestion  haa 
already  been  considered.  The  findings  of  the  two  decrees, 
that  "the  said  minoi-s  were  duly  represented  by  their  guard- 
ian," mnst  stand  till  set  aside.  This  Court  cannot  set  them 
aside  in  this  collateral  suit.  This  is  the  law  in  Connecticut, 
{Coit  V.  Saven,  30  C(9?m.,  190,)  and  the  law  everywhere. 
The  question  is  one  of  regularity,  xiot  of  jurisdiction,  the 
guardian  and  minors  having,  admittedly,  been  served  with 
process.  Whether  the  guardian  could  represent  the  minors, 
or  whether  a  guardian  ad  litem  was  necessary,  was  a  question 
of  local  practice,  and  is  settled  for  this  Court  by  the  words 
'*  duly  represented."  {TAorripson  v.  WhitinaUy  18  Wailacey 
457  ;  Chrutmaa  v.  EusseU,  5  Id.,  290.)     Irrespective  of  this, 
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it  seems  quite  clear  that,  by  the  Connecticut  practice,  where 
the  general  guardian  is  made  a  party  and  summoned  and 
served,  for  the  minor,  it  is  not  necessary  to  have  a  guardian 
ad  litem,  {lieeoes  on  Domestic  Relations^  p,  207 ;  Smffs 
System^  vol.  1,  p,  217 ;  Swiff 8  Digest^  vol.  1,  p.  61 ;  WUford 
V.  Oranty  Kirhy^  114.) 

In  the  brief  of  the  plaintifib  there  is  strong  criticism  on 
the  facts  that  the  executors  each  had  a  legacy  of  50  shares  of 
stock  and  its  consequent  residnary  stock ;  that  Mrs.  S.  Colt, 
one  of  them,  had  a  legacy  of  1,000  shares  of  stock  and  its  con- 
sequent residuary  stock ;  that  she  was  also  heir  at  law  of  one- 
third  of  1,000  shares  given  to  the  two  children  who  died 
before  the  testator,  and  which  was  held  to  be  intestate  estate, 
and  of  one-third  of  the  corresponding  residuary  shares;  that 
she  was  also  guardian  of  Caldwell  H.  Colt,  who  had  a  legacy 
of  500  shares  and  its  consequent  residnary  stock,  and  was 
entitled  to  one-third  of  the  said  intestate  estate  and  its  con- 
sequent residuary  shares;  that  Jarvis,  as  administrator  of 
Henrietta  J.,  was  entitled  to  the  same  number  of  shares,  as 
legacies  and  as  intestate  estate,  as  Caldwell  H.  Colt ;  and  that 
the  residuary  stock  claimed  by  the  plaintiffs,  if  not  going  to 
them,  would  go  in  large  part  to  the  executors  individually 
and  in  the  aforesaid  capacities.  It  is  also  commented  on,  in 
the  brief,  that,  while  the  executors  opposed  the  rights  of  the 
plaintiffs,  ^^  they  were  not  slow,  or  wanting  in  zeal  and  energy, 
in  supporting  their  own  claims  under  the  will/'  and  particu- 
larly those  of  Mrs.  S.  Colt  and  her  family;  that  they  main- 
tained before  the  Court  that  the  legacies  of  stock  to  the  chil- 
dren of  the  testator  who  died  before  him  were  not  lapsed 
legacies,  so  that  such  stock  would  go  into  the  residuum,  to 
increase  the  proportionate  share  of  each  legatee  therein,  but 
were  intestate  estate,  and  so  would  go  to  Mrs.  S.  Colt  and  the 
two  children  who  survived  thfi  testator ;  and  that  they  main- 
tained the  right  of  Mr.  Jarvis  to  share  in  the  primary  and 
the  residuary  stock.  It  is  urged  as  ''  a  signiricant  fact,  that 
the  Court  acceded  to  the  grounds  taken  by  the  executors 
upon  each  and  every  question,"  including  that  as  to  the  rights 
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of  these  plaintiffs;  and  that  ^Hhe  record  and  the  conduct  of 
the  defence  show"  that  the  case  of  these  plaintifEs  '^was 
allowed  to  suffer,  and  all  advantage  of  position  before  the 
Court  was  sacrificed."  The  observations  hereinbefore  made 
constitute  a  full  answer  to  these  suggestions,  and  show  that 
legally,  actually  and  morally  there  is  no  valid  ground  of  com- 
plaint against  the  action  of  the  executors. 

It  is  deemed  unnecessary  to  consider  any  questions  as  to 
the  effect  of  the  decrees  of  the  Court  of  Probate  in  settling 
the  accounts  of  the  executors,  or  the  distribution,  or  as  to  the 
effect  of  the  releases  and  discharges  given  by  the  plaintiffs, 
or  as  to  the  effect  of  the  alleged  laches  of  the  plaintiffs.  The 
case  has  been  considered  on  the  merits,  and  on  the  effect  of 
the  suit  in  the  Connecticut  Court,  because  the  questiona 
arising  on  those  points  have  been  deemed  to  be  controlling 
and  decisive  against  the  claims  made  in  this  suit  by  the 
plaintiffE. 

The  children  of  James  6.  claim,  in  their  answer,  (1.)  that 
their  father  was  entitled  to  a  fee.  and  not  a  life  estate,  in  the 
574H  shares,  and  that  they,  as  his  only  heirs  at  law,  are  en- 
titled to  a  fee  in  said  shares ;  (2.)  that  their  interest,  as  the 
lawful  issue  of  James  B.,  in  the  residuary  stock,  in  respect  to 
the  legacy  of  500  shares  which  the  original  will  gave  to  the 
executors  in  trust  for  the  issue  of  James  B.,  they  to  have  such 
shares  absolutely,  with  the  accumulations  thereof,  when  the 
youngest  of  them  should  have  reached  the  age  of  21  years, 
was  not  taken  away  by  any  codicil  to  the  will ;  that  they  are 
entitled  to  a  share  in  the  residuum  of  stock,  in  respect  ta 
said  legacy  of  500  shares ;  and  that  there  was  no  revocation 
of  their  interest  in  said  residuum.  They  do  not  claim  that 
the  remainder  to  them,  in  respect  to  the  primary  legacy  of  500 
shares  given  to  their  father  for  life  by  the  original  will,  which 
were  to  go  as  an  absolute  estate  to  his  lawful  issue  after  his 
death,  was  not  revoked  by  the  first  codicil.  They  were  not 
made  parties  to  the  James  B.  suit,  nor  did  any  one  represent 
them  therein,  unless  it  was  their  father,  as  plaintiff,  or  the 
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executors,  as  defendants.  A  brief  is  now  presented  on  their 
behalf,  by  Mr.  George  Q.  Sill.  Of  course,  the  most  they  can 
claim  in  this  suit  is  the  574rH  shares  and  the  accumulations 
thereon  since  the  death  of  their  father.  For  anything  be- 
yond that  they  must  bring  their  own  suit. 

The  petition  of  James  B.,  in  his  suit,  claimed  so  much  of 
the  residuary  stock  as  appertained  to  the  500  shares  which  the 
will  gave  to  him  for  life,  or  a  life  estate  in  it.     The  Connecti- 
cut Courts  decided  that  he  took  only  a  life  estate  in  the  resid- 
uum and  not  an  .estate  in  fee,  or,  as  the  decree  says,  ^'  a  life 
estate  only."     So  far  as  the  children  claim  an  interest  in  the 
674H  shares  as  heirs  at  law  of  their  father,  they  are,  as  they 
tslaim  through  him,  bound  by  the  adjudication  as  to  his  inter- 
est, in  the  suit  which  he  brought,  and  in  which  he  claimed 
that  his  interest  was  a  fee,  and  in  which  that  point  was  ex- 
pressly raised  and  passed  upon,  adversely  to  him,  and,  so,  ad- 
versely to  them.    It  was  not  necessary,  in  that  respect,  that 
they  should  have  been  parties  to  the  suit.     Aside  from  this, 
the  decision  was  correct.    The  ground  on  which  it  was  put  by 
the  Supreme  Court  of  Errors,    in  33  Connecticut^  was,  that 
such  was  the  clear  intention  of  the  testator ;  that  the  residu- 
ary clause  gave  a  ratable  proportion  of  the  residuary  stock  to 
the  persons  and  parties  to  whoni  the  500  shares  were  given, 
namely,  James  B.  and  his  children,  to  be  enjoyed  by  a  life 
€8tate  in  one  and  a  remainder  in  the  others ;  that,  without  the 
revocation,  it  would  have  been  plain,  that,  as  they  were  all 
parties  to  the  original  legacy,  they  must  all  take  in  like  man- 
ner in  the  residuum;  that  the  revocation  was  not  sufSciently 
broad  to  take  away  the  interest  of  James  B.  in  the  residuum, 
while  it  was  broad  enough  to  take  away  that  of  the  children  ; 
and  that  there  was  nothing  in  the  revocation  to  show  an  in- 
tention to  enlarge  the  interest  of  James  B.,  and  such  could 
not  be  the  legal  effect  of  a  mere  revocation  of  the  interest  of 
the  children.     These  views  are  sound.    His  children  urge,  as 
reasons  why  he  took  in  fee  all  the  stock  which  he  took  under 
the  residuary  clause,  that,  as  a  person  before  named  in  the 
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will,  to  whom  a  legacy  of  stock  was  before  given  by  the 
will,  he  was  to  have  a  share  in  the  residunm,  nothing  being 
said  about  the  natare  of  the  estate ;  that  the  expressions  ^^  ratio 
and  proportion  ''  and  "  ratable  proportions "  refer  solely  to 
the  number  of  shares  and  not  to  the  character  of  interest » 
and  that  the  remainder  either  went  to  James  B.,  or  falls  into 
the  residuum,  or  becomes  intestate  estate.  They  argue  that 
it  does  not  go  into  the  residuum  ;  that  the  other  legatees  are 
given  a  share  only  in  the  other  shares  than  this  remainder^ 
because  they  are  not  given  any  share  in  any  remainder ;  that^ 
if  it  goes  into  the  residuum,  it  must  be  divided  among  all  the 
primary  legatees,  and,  as  James  B.  was  one,  his  children  musty 
as  representing  him,  have  a  share  of  it ;  that  it  does  not  be- 
come intestate  estate ;  and  that  it  must  go  to  the  children  of 
James  B.,  as  his  heirs.  There  does  not  appear  to  be  any  force 
in  any  of  these  suggestions  sufficient  to  give  to  the  children 
of  James  B.  any  share  in  such  remainder,  as  representing 
their  father.  His  interest  in  the  shares  was  a  life  interest  and 
died  with  him. 

It  is  plain  that  the  second  codicil  revoked  the  legacy  made 
by  the  will,  of  500  shares  to  the  executors  in  trust  for  the 
issue  of  James  B.  The  brief  of  their  counsel  does  not  claim 
that  it  did  not,  though  their  answer  does. 

There  remains  the  question  as  to  the  disposition  to  be  made 
of  the  574H  shares  of  stock  which  are  in  the  hands  of  the  ex- 
ecutors by  the  termination  of  the  life  estate  of  James  B. 
They  are  to  be  distributed  as  residuary  stock,  in  like  manner 
as  if  James  B.  had  never  had  any  interest  in  them,  save  aa 
respects  the  dividends  which  belonged  to  them  up  to  hia 
death.  They  carry  with  them  the  dividends  on  them  since 
his  death,  either  with  or  without  interest  on  those  dividends. 
It  is  submitted  by  the  executors  that  this  part  of  the  estate 
should,  like  the  rest,  be  settled  in  the  Court  of  Probate ;  that^ 
as  the  special  claims  of  the  plaintiffs  are  rejected,  the  case 
stands  as  if  it  were  a  bill  brought  solely  to  determine  the  dis- 
tributive share  of  each  of  the  plaintiffs  in  the  574H  shares,  as 
assets  of  the  testator,  there  being  now  no  litigated  question^ 
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and  the  distribation  being  purely  a  matter  of  arithmetic;  that 
the  rest  of  tlje  stock  was  distributed  by  the  executors  under 
the  will  and  their  accounts  of  the  distribution  were  rendered 
to  the  Probate  Court ;  that  these  574fi  shares  are  all  the  assets 
which  the  estate  now  has,  and  the  only  funds  for  the  payment 
of  the  fees  and  expenses  of  the  executors,  and  of  the  fees  of 
counsel  and  other  expenses  in  this  suit  and  in  any  other  suit^ 
past  or  future ;  that  it  properly  belongs  to  the  Court  of  Pro- 
bate to  determine  the  amount  of  such  fees  and  expenses ;  and 
that  it  may  become  necessary  to  sell  tlie  shares  or  some  of 
them,  and  the  Probate  Court  is  the  proper  Court  to  direct 
such  sale.  In  analogy  to  the  jurisdiction  which  the  Superior 
Court  exercised  in  declaring  what  the  amount  of  the  residuum 
of  stock  was,  and  who  of  the  parties  to  the  James  B.  suit  were 
entitled  to  it  and  in  what  proportions,  it  seems  proper  that 
this  Court,  all  the  parties  interested  being  before  it,  and  the 
pleadings  being  such  as  to  allow  such  a  course,  should,  by  its 
decree,  declare  the  proportions  in  which  the  several  parties 
are  entitled  to  the  5741+  shares.  This  question  has  not  been 
presented,  and  the  parties  are  entitled  to  be  heard  as  to  the 
figures,  unless  they  shall  agree.  The  decree  should  then  re- 
mit the  matter  to  the  executors,  to  carry  out  the  decree  on  the 
basis  established  by  it  as  to  proportions,  subject  to  the  ordinary 
jurisdiction  of  the  Court  of  Probate  as  to  allowances  of  said 
fees  and  expenses  out  of  the  fund,  and  as  to  turning  the  shares 
into  money  by  a  sale  of  some  or  all  of  them,  if  and  as  it  may 
find  necessary,  but  without  varying  the  relative  rights  of  the 
parties  in  the  shares  as  established  by  the  decree.  This  course 
is  proper  in  order  to  protect  the  executors  and  the  other  par- 
ties from  any  further  litigation  by  other  suits,  or  other  pro- 
ceedings in  the  James  B.  suit,  in  respect  to  the  matter  ad- 
judged in  this  suit,  which  protection  a  decree  in  this  suit 
might  not  afford  if  it  were  only  a  decree  dismissing  the  bill. 
The  decree  should  contain  distinct  adjudications,  in  accordance 
with  the  foregoing  conclusions,  as  to  the  claims  made  by  the 
plaintiffs  in  the  bill,  and  as  to  the  claims  of  the  children  of 
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James  B.,  and  should  charge  the  plaintifb  with  the  costs  of  the 
suit.* 

A.  Payne,  T.  W.  Dwight,  L.  C.  Ashley  and  S.  E.  Bald- 
win, for  the  plaintifiEs. 

Oeorge  Q.  Sill,  for  the  children  of  James  B.  Colt. 

A.  P.  Hyde  and  C.  E.  Perkins,  for  the  other  defendants. 


*  The  decree  was  as  follows :  **  That  the  said  674|f  shares  of  stock  of  the 
Colt's  Patent  Fire  Arms  ManufacturiDg  CompaDy,  and  the  dividends  accniiDg 
thereon  since  the  death  of  James  B.  Colt,  belong  to  the  following  named  per- 
sons, in  the  proportions  thereof  annexed  to  their  respective  names :  Mrs.  £Uai> 
beth  H.  CoU,  iWths  of  said  shares  and  dividends;  Samuel  C.  Colt,  /AAfths; 
Caldwell  H.  Colt,  ^Mrths;  R.  W.  H.  Jarvis,  as  administrator  of  Henrietta  Colt, 
deceased,  -ff^ihs ;  Intestate  Estate  of  S.  Colt,  being  for  primary  shares  or!n- 
nally  eiven  to  Samnel  J.  and  Elizabeth  Colt,  deceased,  if^^s;  Le  Baron  B. 
Colt,  //Iftyths;  Samnel  P.  Colt,  i^thB\  Theodora  G.  Colt,  assignee,  iViftttis; 
Frank  E.  DeWolf  and  Isabella  D.  W.  Colt  DeWolf,  ^Wfeths ;  Mrs.  E.  H.  Colt, 
executrix,  TiSirt^Js;  R-  ^-  Hnbbard,  executor,  ^ffn^;  R-  W.  H.  Jarvis,  execu- 
tor, TfSijths;  Executors  of  E.  E.  Root,  T^ths;  Executors  of  L.  P.  Sargeant, 
jf  jhrths ;  subject  to  any  necessary  scale  or  expenditure  of  the  same,  or  any  part 
thereof,  by  the  executors  of  said  will  of  Samuel  Colt,  in  the  settlement  of  the 
estate  of  said  Samuel  Colt ;  and  that  the  said  Alice  B.  Colt,  Norman  Colt  and 
James  Colt,  children  of  James  B.  Colt,  are  not  entitled  to  any  part  of  the  said 
674f  f  shares,  or  of  said  dividends.  That  the  said  plaintifiEs  Le  Baron  B.  Colt, 
Samuel  P.  Colt,  Theodora  6.  Colt,  assignee,  Frank  E.  DeWolf  and  Isabella  D. 
W.  Colt  DeWolf,  are  not  entitled  to  any  other  or  further  interest  in  the  estate 
of  said  Samuel  Colt,  as  claimed  in  and  by  their  said  bill  of  complaint,  than  their 
above-named  proportions  of  said  674}f  snares  of  said  stock  and  dividends,  under 
the  said  will  of  said  Samuel  Colt.  That,  especially,  the  said  plaintiffs  are  not 
entitled  to  any  residuary  stock  of  said  company,  or  dividends  thereon,  under 
said  will,  by  virtue  of  the  eift  of  five  hundred  shares  of  stock,  as  prayed  in  said 
bill,  or  to  any  interest  in  the  dividends  made  upon  the  said  574|f  shares  which 
accrued  during  the  life  of  said  James  B.  Colt.  And  it  is  further  ordered,  that 
the  said  Elizabeth  H.  Colt,  Richard  D.  Hubbard  and  R.  W.  H.  Jarvis,  as  execu- 
tors of  said  will  of  Samuel  Colt,  after  the  final  settlement  of  said  estate  of  Sam- 
uel Colt  in  the  Probate  Court  of  the  District  of  Hartford,  shall  pay  and  deliver 
to  each  of  the  plaintiffs  their  proportional  share,  as  hereinbefore  stated,  of  the 
said  674|^  shares  of  said  stock,  and  dividends  tliereon,  as  aforesaid,  or  of  so 
much  thereof  as  shall  be  remaining  in  their  hands  upon  the  final  settlement  of 
said  estate,  or,  if  the  same  or  any  part  thereof  shall  have  been  sold  in  the  settle- 
ment of  said  estate,  shall  pay  to  the  plaintiffs  their  proportional  share  of  the 
moneys  arising  from  such  dividends  and  sales  and  remaining  in  their  hands  for 
distribution  after  such  settlement.  It  is  further  ordered,  that  the  plaintiffs  pay 
the  costs  of  the  defendants  in  this  suit,  and  a  reference  is  hereby  made  to  the 
clerk  of  this  Court,  as  master,  to  examine  and  tax  the  same.** 
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John  Stbphbnbon 
The  Bbookltk  Cbobs-Town  RAiLBOiiD  Company.  In  Equity. 

Letters  patent  No.  U2,810,  granted  to  John  A.  O^Haire,  September  I6th,  1878, 
are  yoid  for  want  of  novelty. 

The  invention  in  said  patent  is  a  rod  passing  from  the  front  to  the  rear  of  a 
street  railway-  horse  car,  from  which  hand  straps  are  suspended,  and  which  has 
at  one  end  a  lever  within  reach  of  the  driver,  and  at  the  other  end  a  lever 
carrying  a  roller  working  in  a  frame  secured  to  the  door,  and  through  which 
the  door  is  moved  back  and  forth. 

The  prior  inventor  made  a  similar  apparatus,  and  applied  it  to  a  door,  and  it 
worked  successfully.  He  removed  it  after  two  weeks,  and  substituted  an  end- 
less cord  for  the  rod,  and  obtained  a  patent  for  it  in  that  form.  He  never 
applied  it  with  a  rod  to  a  car.  Many  persons  saw  it  in  operation  with  a  rod, 
and  he  reproduced  it  within  8^  years ;  Held,  that  the  prior  invention  was  a 
completed  one. 

Letters  patent  No.  161,568,  granted  to  John  Stephenson,  March  80th,  1866,  for 
an  "  improvement  in  signalling  drivers  on  street  cars,"  are  void. 

The  claim  of  said  patent,  namely,  "  In  a  street  car,  two  bell-cords,  each  provid- 
ed with  a  system  of  pull-straps,  and  arranged  in  such  a  manner  as  to  pass 
along  the  lower  margin  of  the  roof,  on  the  apposite  sides  of  the  car,  and  con- 
nect directly  with  a  signal  bell  or  gong  attached  to  the  outside  of  the  driver^s 
end  of  the  car,  substantially-  as  and  for  the  purpose  set  forth,"  does  not  in- 
volve invention,  a  cord  with  pull-straps  attached  thereto,  combined  with  a 
bell,  being  an  old  device,  used  in  the  top  of  a  car. 

There  is  no  patentable  combination  between  the  cord,  pull-straps  and  bell,  and 
the  car. 

Letters  patent  No.  167,686,  granted  to  John  Stephenson,  September  7th,  1875, 
are  void. 

The  invention  therein,  consisting  in  combining  a  mirror  with  the  front  hood  of 
a  car,  and  so  arranging  it  in  connection  therewith,  and  with  an  opening  in  the 
front  end  of  the  car,  as  to  give  to  the  driver  a  clear  view  of  the  inside  of  the 
car,  and  through  its  entrance  door,  without  his  turning  around,  is  not  a  patent- 
able invention,  such  use  of  a  mirror  being  obvious. 

(Before  Bknkdict,  J.,  Eastern  District  of  New  York,  July  25th,  1881.) 

Benedict,  J.    This  action  is  founded  upon  three  several 
patents  for  improvements  in  street  cars,  issued  to  or  owned  by 
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the  plaintiff,  Joha  Stephenson.  The  nominal  defendant  is  the 
Brooklyn  Cross-Town  Railroad  Company,  but  the  real  de- 
fendant is  stated  to  be  the  firm  of  J.  G.  Brill  &  Co.  of  Phila- 
delphia, the  bnilders  of  the  cars  which  are  alleged  to  infringe 
upon  the  patents  saed  on.  These  patents  will  be  considered 
in  the  order  in  which  they  are  set  forth  in  the  bill. 

The  first  patent,  No;  1^2,810,  is  for  an  invention  made  by 
John  A.  O'Haire.  It  was  issued  September  16th,  1873,  and  af- 
terwards assigned  to  the  plaintiff.  The  invention  secured  by 
this  patent  is  stated  in  the  specification  to  consist  in  '^  a  rod 
passing  from  the  front  to  the  rear  of  the  car  through  a  hol- 
low bar,  from  which  the  handstraps  are  suspended,  and  which 
has  a  crank  or  lever  secured  to  each  end.  The  front  lever  is 
in  easy  reach  of  the  driver,  while  the  rear  one  carries  a  roller 
which  works  up  and  down  in  a  rectangular  frame  secured  to 
the  rear  edge  of  the  door,  and  through  which  the  door  is 
moved  back  and  forth."  The  claim  is  for  "the  rod,  the 
crank  or  lever  and  the  guiding  frame  secured  to  the  door  and 
combined  with  an  operating  lever  for  the  driver,  substantially 
as  shown  and  described." 

In  regard  to  this  patent  the  question  has  been  raised 
whether  it  is  not,  by  its  terms,  limited  to  a  device  where  the 
rock  shaft  is  placed  within  a  hollow  bar.  If  the  patent  be  so 
limited,  it  is  conceded  that  no  infringement  of  it  has  been 
proved.  Upon  this  question,  although  there  is  something  to 
be  said  in  favor  of  the  construction  contended  for  by  the  de- 
fendant, I  incline  to  agree  with  the  plaintiff,  that  the  location 
of  the  rock  shaft  within  a  hollow  bar  is  not  an  essential  fea- 
ture of  the  invention  described  in  the  patent.  I  shall,  there- 
fore, on  this  occa8ion,'consider  the  patent  as  not  requiring  the 
rock  shaft  to  turn  within  a  hollow  bar.  So  understood,  the 
patent  is  for  a  device  for  opening  and  closing  a  door,  consist- 
ing of  a  rock  shaft,  a  lever  attached  to  one  end  of  the  shaft, 
and  also  secured  to  the  door  by  a  guiding  frame,  so  arranged 
that  a  person,  by  means  of  a  lever  attached  to  the  other  end 
of  the  shaft,  can  open  and  close  the  door.  To  this  patent,  so 
understood,  several  defences  are  interposed,  only  one  of  which 
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I  find  it  necessary  to  pass  npon.  That  defence  is  want  of 
novelty.  The  testimony  shows  that,  in  1869,  some  years  prior 
to  the  time  when  O'Haire  is  said  to  have  invented  his  ma- 
chine, one  Samuel  H.  Little,  upon  the  suggestion  of  his  son- 
in-law,  who  was  superintending  a  street  railroad  in  St.  Louis^ 
made  a  machine  intended  for  the  purpose  of  opening  and 
closing  a  car  door,  which  machine  is  conceded  to  have  been 
similar  to  that  described  in  O'Haire's  patent,  in  all  its  essen- 
tial features.  The  existence  of  Little's  machine  is  fully 
proved  and  not  seriously  disputed  by  the  plaintiff;  but  the 
plaintiff  says  that  all  that  Little  did  was  to  make  a  model  for 
the  purpose  of  experiment  and  then  abandon  his  idea.  In 
support  of  this  position  reliance  is  placed  upon  the  conceded 
facts,  that  Little,  although  he  had  opportunity,  never  applied 
his  device  to  a  car ;  and  that,  two  weeks  after  constructing  hi& 
machine,  he  removed  the  rock  shaft  and  substituted  an  endles8> 
cord  for  the  purpose  of  opening  and  closing  the  door,  and 
thereafter  sent  the  door  with  an  endless  cord,  and  without  a 
rock  shaft,  to  Washington,  and  there  obtained  a  patent  for 
his  machine  in  that  form.  The  defendant,  on  the  other  hand^ 
relies  upon  the  facts  proved,  that  Little  did  open  and  close  a 
door  by  means  of  his  machine ;  that  he  applied  it  to  a  door 
nearly  6  feet  high,  and  used  it  during  two  weeks  to  open  and 
close  such  a  door,  and  thereby  demonstrated  the  capacity  of 
his  device  to  open  and  close  the  doors  of  the  ordinary  street 
car ;  that  numerous  persons  saw  the  machine  in  operation ; 
and  that,  within  three  and  a  half  years.  Little  made  a  repro- 
duction of  his  device,  showing  that  he  did  not  abandon  the 
idea,  although  he  never  sought  to  secure  an  exclusive  right 
thereto  by  means  of  a  patent. 

In  regard  to  these  facts,  I  remark,  that  the  fact  that  Little 
never  applied  his  device  to  the  door  of  a  car  does  not  prove 
that  his  invention  was  never  completed.  What  Little  under- 
took to  do  was  to  invent  a  machine  intended  to  open  and  close 
a  door,  and  to  show  that  his  invention  was  capable  of  being 
used  to  open  and  close  the  door  of  a  street  car.  He  did  in- 
vent a  machine  the  object  of  which  was  to  open  and  close  a 
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door,  and,  by  applying  it  to  the  door  to  which  it  was  applied, 
he  did  demonstrate  that  it  was  capable  of  opening  and  closing 
the  door  of  a  street  car.  The  fact  that  he  did  not  patent  this 
machine,  and,  shortly  after,  did  patent  another  device  in- 
tended to  accomplish  the  same  purpose,  while  it  goes  to  show 
that,  in  his  opinion,  the  latter  was  the  better  machine,  does 
not  prove  that  the  former  invention  was  incomplete.  Little 
had  the  right  to  abandon  his  first  machine  to  the  public,  and 
he  did  so ;  but,  such  abandonment  by  no  means  compels  the 
conclusion  that  his  first  invention  was  never  completed.  In- 
deed, it  seems  impossible  for  the  plaintiff  to  contend  that 
Little's  first  machine  did  not  display  a  completed  invention, 
for,  the  machine  was  in  all  respects  similar  to  the  machine 
described  in  the  O'Haire  patent,  which  the  plaintiff  is  claiming 
in  this  suit  to  have  been  a  completed  invention  by  O'Haire. 
And  it  is  impossible  to  hold  that  Little  allowed  his  invention 
to  rest  in  experiment  only,  for  the  proof  is  clear  that  he  ap- 
plied it  to  a  door,  and  that,  by  such  application,  he  showed  its 
capacity  to  open  and  close  the  door  of  a  car.  Moreover,  there 
is  no  evidence  to  show  that  Little  found  any  difficulty  in  the 
operation  of  the  machine  referred  to,  or  ever  contemplated  any 
changes  in  it.  On  the  contrary,  the  models  he  subsequently 
made  reproduced  the  former  machine,  without  change  except 
as  to  size. 

The  controlling  law  in  a  case  like  this  is  to  be  found  in 
Oqffin  V.  Offden,  (18  Wall.,  120,)  where  it  ip  held,  that  the 
invention  or  discovery  relied  on  as  a  defence  must  have  been 
complete,  and  capable  of  producing  the  result  sought  to  be 
accomplished  ;  and  that  this  must  be  shown  by  the  defendant. 
The  proofs  here,  in  my  opinion,  come  fully  up  to  the  require- 
ments of  the  case  cited,  and,  according  to  the  ruling  of  the 
Supreme  Court  in  that  case,  the  defence  of  want  of  novelty 
must  be  held  to  have  been  here  made  out  in  respect  to  the 
O'Haire  patent. 

The  second  patent  set  forth  in  the  bill  is  No.  161,568. 
This  patent  was  issued  March  30th,  1875,  to  the  plaintiff,  for 
an  "  improvement  in  signalling  drivers  on  street  cars."     The 
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invention  songht  to  be  secnred  by  this  patent  is  stated  in  the 
specification  to  consist  in  ^'  a  new  combination  and  arrange- 
ment with  a  street  car,  of  bells  or  gongs,  and  of  the  cords  or 
straps  which  operate  them/'  The  object  of  the  invention  is 
stated  in  the  specification  to  be,  to  enable  passengers  in  a 
street  ear  to  signal  the  driver  without  leaving  their  seats. 
The  claim  is  as  follows :  "  In  a  street  car,  two  beU  cords,  each 
provided  with  a  system  of  pull-straps,  and  arranged  in  such  a 
manner  as  to  pass  along  the  lower  margin  of  the  roof,  on  the 
opposite  sides  of  the  car,  and  connect  directly  with  a  signal 
bell  or  gong  attached  to  the  outside  of  the  driver's  end  of 
the  car,  substantially  as  and  for  the  purpose  set  forth." 

The  novel  idea  embodied  in  the  invention  described  in 
this  patent  appears  to  consist  in  the  employment  of  two  bell 
cords  of  a  certain  description,  arranged  in  a  peculiar  way,  for 
the  purpose  of  ringing  a  bell  in  a  street  car.  The  description 
of  cord  employed  is  a  cord  having  pall-straps  attached  thereto, 
of  sufficient  length  to  be  within  easy  reach  of  a  seated  pas- 
senger. The  arrangement  of  these  cords  is  the  following : 
On  each  side  of  the  car  one  such  cord  is  placed,  running 
along  the  lower  margin  of  the  roof,  having  one  end  attached 
to  the  inside  of  the  car  at  one  end,  and  the  other  end  attached 
to  a  beU  on  the  outside  of  the  driver's  end  of  the  car.  When 
so  arranged,  the  bell  can  be  rung  by  any  seated  passenger,  by 
pulling  any  one  of  the  pull-straps.  In  this  invention  the 
novelty  cannot,  of  course,  consist  in  the  employment  of  a 
cord  to  ring  a  bell,  nor  in  the  use  of  a  cord  with  pull-straps 
attached  thereto.  Those  are  old  devices.  Nor  can  the  nov- 
elty be  found  in  the  length  of  the  puU-straps,  for,  no  partic- 
ular length  is  mentioned  in  the  patent  as  necessary,  and  to 
bring  a  strap  within  reach  by  increasing  its  length  is  nothing 
new.  Neither  was  the  plaintiff  the  first  to  combine  such  a 
cord  and  such  pull-straps  with  a  bell.  Arrangements  of  that 
description  have  been  long  in  use. 

But,  it  is  said,  that  the  novelty  consists  in  this,  that,  before 
Stephenson,  a  cord,  pull- straps  and  bell  were  placed  in  the 
top  of  a  car,  and  that  Stephenson  changed  the  location  from 


478  EASTERN  DISTRICT  OF  NEW  YORK, 


Stephenson  v.  The  Brooklyn  Gross-Town  Railroad  Company. 

the  top  of  the  car  to  the  lower  margin  of  the  roof,  and 
thereby  the  cord,  pull-strapB  and  bell  were  adapted  to  serve  a 
substantially  different  and  useful  purpose.  I  am,  however, 
unable  to  discover  any  different  purpose  accomplished  by  this 
change  of  the  location  for  the  cord,  pull-straps  and  bell  of  a 
<5ar.  The  cord,  pull-straps  and  bell  all  act  in  precisely  the 
same  way  when  placed  at  the  lower  margin  of  the  roof,  as 
when  placed  in  the  top  of  the  roof,  and  the  result  produced 
is  the  same. 

Again,* it  is  said  that  Stephenson  duplicated  the  cord, 
pull-straps  and  bell.  But,  the  cord,  pull-straps  and  bell  that 
Stephenson  places  on  one  side  of  his  car  have  no  connection 
with  the  cord,  puU-straps  and  bell  on  the  opposite  side.  It  is 
a  simple  duplicate  of  an  old  device,  without  alteration  of  its 
mode  of  action  or  change  in  the  result.  Neither  by  dupli- 
cating the  cord,  pull-straps  and  bell,  nor  by  changing  their 
location  from  the  top  of  the  roof  to  the  lower  margin  of  the 
roof,  nor  by  both  together — ^and  this  is  all  that  Stephenson 
did,  according  to  his  own  witnesses — was  any  new  result  ob- 
tained. It  is,  doubtless,  more  convenient  for  some  to  use  the 
cord,  pull-straps  and  bell  when  located  where  Stephenson 
locates  them,  but  no  new  result  is  accomplished  by  using  the 
device  in  the  new  place.  The  apparatus  is  the  same,  and  the 
result  obtained  by  its  use  is  the  same,  as  before.  To  author- 
ize a  patent,  the  law  requires  the  invention  of  a  new  thing. 
It  is  not  satisfied  by  inventing  a  new  place  for  an  old  thing, 
without  change  of  result. 

I  observe,  from  the  testimony,  that  some  of  the  experts 
entertain  the  opinion,  that,  by  placing  the  cord,  puU-straps 
and  bell  along  the  side  of  a  car,  a  combination  is  effected  with 
the  car,  or  the  sides  of  the  car,  which  properly  forms  the  sub- 
ject of  a  patent.  And  there  are  words  in  this  patent  that 
may  have  been  intended  to  indicate  that  the  invention  con- 
sists in  a  combination,  one  element  of  which  is  a  street  car. 
But,  I  am  obliged  to  confess  myself  unable  to  understand 
how  the  car,  or  the  sides  of  the  car,  can  be  said  to  combine 
with  the  cord,  pull-straps  and  bell,  to  produce  the  result 
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songht,  namely,  the  ringing  of  the  bell.  If  so,  then  there  is 
a  patentable  combination  between  the  front  door  bell  and  the 
honse  wherein  it  rings,  and  between  the  church  bell  and  the 
church.  The  cord,  pull-straps  and  bell  are  placed  on  a  car 
in  order  that  the  bell,  when  rung,  may  be  within  hearing  dis- 
tance of  the  driver  of  the  car;  but,  there  is  no  combination 
between  the  bell  and  the  car,  in  the  legal  sense,  according  to 
my  understanding  of  the  law. 

The  last  position  taken  in  support  of  this  patent  is,  that 
the  invention  consists  in  the  addition  of  the  pendants  to  the 
cord  and  drawing  the  cord  taut,  instead  of  leaving  it  slack ; 
and  it  is  said  that  drawing  the  cord  taut  and  attaching  to  it 
a  pendant  hanging  within  easy  reach  of  a  seated  passenger, 
turned  the  old  device  that  was  a  failure  into  a  success.  One 
difficulty  with  this  position  is,  that  the  patent  says  nothing 
about  drawing  the  cord  taut.  No  where  in  the  patent  is  men- 
tion made  of  a  taut  cord,  and  in  the  drawings  attached  to  the 
patent  the  cord  is  not  taut,  but  slack.  Nor  is  it  possible  to 
gather  from  any  part  of  the  specification  the  idea  that  a  taut 
cord  is  a  necessary  feature  of  the  invention.  Another  diffi- 
culty is,  that  attaching  pendants  to  a  cord  for  the  purpose  of 
enabling  the  cord  to  be  pulled  by  those  who  may  have  occasion 
to  pull  it  is  not  a  new  idea,  first  conceived  by  the  plaintifi: 
If  to  attach  a  pull-strap  to  a  cord  be  anything  more  than  du- 
plicating the  cord,  Stephenson  was  not  the  first  to  conceive 
such  an  idea,  as  the  testimony  in  this  case  shows. 

For  these  reasons  I  am  unable  to  sustain  the  patent  under 
consideration,  as  being  for  a  new  and  useful  invention  made 
by  the  plaintifi^,  and  must  hold  that  it  affords  no  ground  for 
an  action  against  the  defendants. 

The  third  patent  set  forth  in  the  bill  was  issued  to  John 
Stephenson,  September  7th,  1875,  and  is  numbered  167,586. 
The  invention  described  in  this  patent  is  therein  stated  to 
consist  ''  in  combining  a  mirror  with  the  front  hood  of  the 
car,  it  being  so  arranged  in  connection  therewith,  and  with  an 
opening  in  the  front  end  of  the  car,  as  to  give  to  the  driver  a 
clear  view  of  the  inside  of  the  car,  and  through  the  entrance 
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door  of  the  latter,  and  that  without  the  neceeeity  of  his  hav- 
ing to  turn  around  for  such  purposes,  thereby  enabling  him, 
without  withdrawing  his  attention  from  the  horses,  to  see 
when  it  is  necessaiy  to  stop,  either  to  receive  a  passenger  or  to 
allow  oue  to  get  out."  The  claim  is  as  follows :  "  The  com- 
bination of  a  bonnet  provided  with  a  mirror,  with  an  open- 
ing, or  an  opening  covered  by  a  transparent  medium,  in  the 
front  end  of  a  street  car,  substantially  as  and  for  the  pur- 
poses set  forth."  In  support  of  this  patent  it  is  contended, 
that  a  new  effect  is  produced  by  employing  a  mirror  as  the 
plaintiff  does,  because  it  enables  a  person  who  is  outside  a 
building  or  a  room  to  see  through  the  room  outside  of  which 
he  is,  and  what  is  transpiring  within  the  room  and  beyond 
the  room,  in  the  rear  of  it.  To  quote  from  the  expert  called 
by  the  plaintiff :  "  By  the  combination  described  in  the  pat- 
ent the  driver  can  see  the  interior  of  a  room  consisting  of  a 
car,  and  also  he  can  look  through  such  room,  and  see  the 
space  in  the  rear,  and  he  can  do  this  while  himself  outside  of 
the  room  into  and  through  which  he  can  see."  But,  this  is 
not  a  statement  of  any  new  effect  accomplished  by  a  peculiar  * 
and  novel  method  of  using  a  mirror.  It  is  simply  a  description 
of  the  common  effect  of  a  mirror,  the  only  difference  being 
in  the  objects  reflected  by  the  mirror.  A  mirror  is  not 
applied  to  a  new  use  when  used  to  reflect  a  certain  object  for 
the  first  time.  Is  there  any  doubt  that,  to  the  question,  how 
one  could  be  enabled  to  see  behind  him  the  interior  of  a  car, 
and  also  look  through  such  car  and  see  the  space  in  the 
rear,  being  himself  outside  of  such  car,  the  answer  of  any 
intelligent  person  would  be,  "  Employ  a  mirror  ? "  Is  there 
any  doubt  that  every  mechanic  of  ordinary  skill,  knowing  the 
effect  produced  by  a  mirror,  and  knowing,  also,  that  mirrors 
had  been  employed  to  reflect  to  the  driver  of  a  steam  car  an 
image  of  the  train  behind  him,  and  being  required  to  devise 
a  method  to  enable  the  driver  of  a  street  car  to  do  what  the 
plaintiff  claims  his  invention  enables  the  driver  to  do,  would, 
at  the  moment  and  without  experiment,  say,  *'  Employ  a  mir- 
ror ? "    It  does  not  seem  to  me  possible  that  such  a  problem 
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could  be  presented  to  the  mind  of  a  mechanic  of  ordinary 
intelligence,  without  suggesting  just  such  a  use  of  a  mirror 
as  the  plaintiff  has  described. 

I  am  unable  to  see,  therefore,  how  this  patent  can  be  sus- 
tained upon  the  ground  that  a  new  effect  is  accomplished  by 
the  plaintiff's  invention,  or  a  new  function  performed  by  a 
mirror  used  as  the  plaintiff  uses  one.  The  most  that  can  be 
said  is,  that  the  occasion  was  new,  and,  in  view  of  the  evi- 
dence, to  say  that  is  not  entirely  easy.  The  case  seems, 
clearly,  to  be  one  of  double  use. 

It  is  also  said  that  the  plaintiff's  invention  discloses  a  new 
combination,  first  employed  by  him  to  accomplish  the  result 
described.  According  to  the  claim  of  the  patent,  the  inven- 
tion consists  in  combining  the  bonnet  of  a  car,  provided  with 
a  mirror,  with  an  opening  in  the  front  end  of  the  car,  in  such 
a  manner  that  objects  within  the  car  and  in  the  rear  of  the 
car  will  be  reflected  in  the  mirror.  But,  no  combination 
between  the  elements  described  is  effected  by  this  arrange- 
ment. Between  the  bonnet  and  the  mirror  there  is  no  co- 
operation. The  only  relation  which  the  bonnet  bears  to  the 
mirror  is  that  of  a  support.  No  change  in  the  operation  or 
action  of  the  mirror  would  result  from  substituting  a  differ- 
ent support  in  place  of  the  bonnet.  Any  mirror  located  in 
the  same  place  would,  without  the  hood,  reflect  objects  visible 
through  an  opening  in  the  end  of  the  car,  in  the  same  way 
that  ttie  plaintiff's  mirror  does.  Nor  is  there  any  combina- 
tion between  tiie  mirror  and  the  opening  in  the  end  of  the 
car  through  which  the  light  passes  to  the  mirror.  The  mirror 
does  not  co-operate  with  the  opening.  It  simply  and  of  itself 
reflects  the  objects  before  it,  in  the  same  way  as  does  any 
mirror  located  in  any  other  place.  Indeed,  the  mere  state- 
ment of  the  claim  that  the  combination  sought  to  be  secured 
is  between  a  mirror  and  an  opening,  and  that  the  result  of 
the  combination  is  a  reflection  on  the  mirror  of  the  objects 
beyond  the  opening,  to  my  mind  sufficiently  shows  that  the 
patent  does  not  disclose  a  new  and  useful  combination 
invented  by  the  plaintiff. 
Vol.  XIX.— 81 
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These  views  compel  the  conclusion  that  the  patent  in 
qnestion  is  void,  and  renders  it  unnecessary  to  consider  the 
other  grounds  of  defence  to  this  patent,  serious  as  some  ot 
them  appear  to  be. 

My  determination  upon  the  whole  case,  therefore,  is,  that 
the  patents  set  forth  in  the  bill  afEord  no  ground  of  action 
against  the  defendants.  The  bill  is,  accordingly,  dismissed, 
and  with  costs. 

George  Gifordy  for  the  plaintiff. 

Francis  Rawle,  for  the  defendant. 


Gtbus  Detweiler 
August  Voegb  and  others.    In  Equity.    Two  Suns. 

Where  the  owner  of  a  patent  gives  express  consent  to  a  decree  in  a  suit  to 
which  he  is  a  party,  directing  the  sale  of  machines  made  according  to  the 
patent,  without  any  reservation,  such  sale  will  have,  us  against  him,  the  same 
effect  as  if  he  had  himself  sold  the  machines  to  the  purchaser  with  the  right 
to  nee  them. 

(Before  Bbnkdict,  J.,  Eastern  District  of  New  York,  July  26th,  1881.) 

Benedict,  J.  The  first  action  above  mentioned  is  an  ac- 
tion founded  upon  a  patent  issued  to  Edward  C.  Blakeslee, 
for  an  ^improvement  in  machines  for  threading  sheet  metal 
screws,"  No.  116,922,  bearing  date  July  11th,  1871.  The 
second  action  above  named  is  founded  upon  a  patent  issued  to 
Charles  T.  Ncwber  and  Frank  W.  Perry,  for  an  "  improve- 
ment in  machines  for  forming  screw  threads  on  sheet  metal." 
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The  bill  in  the  iirst  suit  claims  that  the  defendants  have 
infringed  the  first  of  the  above  mentioned  patents  by  using 
two  machines  which  in  this  case  have  been  stjled  the  Blakes- 
lee  threading  machines.  The  bill  in  the  second  suit 
claims  that  the  defendants  have  infringed  the  second  of  the 
above  mentioned  patents  by  using  two  machines  which  in 
this  case  have  been  styled  the  Newber  and  Perry  machines. 
The  actions  have  been  tried  together  and  will  be  disposed  of 
together. 

There  is  no  dispute  in  regard  to  the  identity  of  the  ma- 
chines used  by  the  defendants,  or  the  circumstances  attending 
their  use.  Two  points  of  defence  are  presented — one,  a 
want  of  novelty  in  the  invention  described  in  the  patents 
sued  on  ;  the  other,  that  the  machines  ia  question  were  sold 
to  the  defendants  nnder  circumstances  that  entitled  them  to 
use  the  machines.  The  first  point  is  the  only  one  requiring 
attention  on  this  occasion. 

The  four  threading  machines  in  question  constitute  part 
of  the  machinery  of  a  factory  in  Camden  devoted  to  the  man- 
ufacture of  cans.  They,  together  with  much  of  the  machin- 
ery, were  purchased  by  the  defendants  at  a  judicial  sale  made 
under  a  decree  of  the  Court  of  Chancery  of  the  State  of  New 
Jersey.  The  circumstances  attending  this  sale  are  as  follows : 
In  March,  1872,  the  plaintiff  in  these  suits  became  the  owner 
of  the  Blakeslee  patent.  In  January,  1873,  he  assigned  this 
patent  to  Henry  T.  Johnson,  who,  on  April  25th,  1873,  as- 
signed the  same  to  a  corporation,  organized  April  19th,  1873, 
and  styled  the  Standard  Union  Manufacturing  Company.  On 
April  16th,  1873,  David  Hannyan  bought  of  Samuel  Croft  a 
factory  for  manufacturing  cans  at  Camden,  already  referred 
to,  including  its  machinery,  and  gave  back  to  Croft  a 
mortgage,  in  which,  on  behalf  of  himself  and  his  assigns, 
Hannyan  covenanted  that  the  mortgage  should  cover  ''all 
other  tools,  machinery,  goods  and  chattels  hereafter  used  and 
placed  in  said  building."  On  April  20tli,  1873,  the  day  of 
the  transfer  of  the  Blakeslee  patent  to  the  Standard  Manufac- 
turing Company,  that  corporation,  by  a  transfer  from  John 
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L.  Mason,  came  into  possession  of  the  factory  bought  of  Croft,, 
subject  to  the  above  described  mortgage  to  Croft,  and  there- 
upon the  Standard  Manufacturing  Company  commenced  man- 
ufacturing  with  the  machinery  so  transferred.  Hannyan, 
who  had  transferred  the  factory  to  Ma^on,  was  one  of  the  in- 
corporators of  the  Standard  Manufacturing  Company.  John- 
son, who  transferred  the  Blakeslee  patent  to  the  Standard 
Manufacturing  Company,  was  one  of  its  trustees.  Shortly 
after  taking  possession  of  the  factory,  the  Standard  Manufac- 
turing Company,  being  then  owner  of  the  Blnkeslee  patent, 
introduced  into  said  factory,  and  thenceforth  used  therein,  as 
part  of  the  machinery  thereof,  one  of  the  Blakeslee  machines 
in  question  here.  The  Newber  and  Perry  patent  was  assigned 
to  John  L.  Mason,  one  of  the  incorporators  of  the  Standard 
Manufacturing  Company,  and  thereafter  the  two  Newber  and 
Perry  machines,  forming  the  subject  of  the  second  of  the 
above  suits,  were  introduced  into  the  factory,  and  became 
part  of  its  machinery,  and  were  thenceforth  there  used,  with 
the  knowledge  of  Mason,  the  then  owner  of  the  Newber  and 
Perry  patent,  and  without  objection  by  him.  The  Standard 
Manufacturing  Company  thus  used  these  three  machines  in 
their  factory  until  May  28th,  1875,  the  same  having  been 
made  and  introduced  into  the  factory  under  circumstances 
from  which  a  license  to  use  them  must  be  implied.  By  an 
instrument  dated  February  11th,  1874,  but  not  recorded  until 
August,  1874,  Detweiler,  the  plaintiff,  by  an  assignment  from 
the  Standard  Manufacturing  Company,  became  again  owner 
of  the  Blakeslee  patent,  and,  by  assignment  dated  March  9th, 
1875,  but  not  recorded  until  February  21st,  1876,  Detweiler 
became  also  owner  of  the  Newber  and  Perry  patent.  But,  as 
already  stated,  the  Standard  Manufacturing  Company  contin- 
ued to  operate  the  factory,  and  use  these  three  machines,  with- 
out  objection  from  the  plaintiff,  or  any  intimation  from  him 
that  the  right  to  use  them  did  not  accompany  their  possession, 
until  May  28th,  1875.  At  that  time,  Robert  Fleming,  a  per- 
son interested  in  the  Standard  Company,  having  obtained 
judgment  against  the  Standard  Manufacturing  Company,  and 
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John  L.  Mason,  caused  the  machinery  in  the  factory,  including 
these  three  machines,  to  be  sold  at  sherifTs  sale,  at  which  sale 
he  bought  in  the  property,  and  he,  thereafter,  operated  the 
factory  himself,  using  the  said  machinery,  including  these 
three  machines.  While  so  operating  the  factory,  Fleming 
added  to  its  machinery  another  Blakeslee  machine,  being  the 
fourth  of  the  machines  complained  of  in  this  action. 

It  cannot  be  doubted,  I  think,  that  Fleming,  when  he  in- 
troduced this  last  machine,  knew  of  the  mortgage  on  the  fac- 
tory held  by  Croft,  and  that  the  plaintiff  was  at  all  times 
aware  of  the  existence  of  this  mortgage.  On  December  6th, 
1876,  the  plaintiff  caused  an  attachment  to  be  levied  on  the 
machinery  in  the  factory,  as  the  property  of  Fleming,  and,  on 
June  12th,  1877,  Croft,  who,  it  seems,  had  taken  possession  of 
the  machinery  of  the  factory,  including  these  four  machines, 
by  virtue  of  his  mortgage,  filed  his  bill  in  equity  to  foreclose 
his  mortgage.  To  this  suit  both  Detweiler  and  Fleming  were 
made  parties,  but  they  made  no  defence.  The  bill  was  taken 
as  confessed,  and  a  decree  was  ordered,  directing  the  sale  of 
the  machinery  of  the  factory,  including  these  four  machines. 
After  the  decree  was  ordered,  Detweiler,  the  plaintiff  here, 
gave  express  consent  to  the  entry  of  the  decree.  Upon  that 
consent  a  decree  was  entered,  directing  the  sale  of  the  prop- 
erty,  and,  in  pursuance  of  that  decree,  these  four  machines, 
with  the  rest  of  the  machinery  of  the  factory,  were  sold,  and 
were  bought  by  the  defendants.  Detweiler,  the  plaintiff,  not 
only  consented  to  the  decree,  but  made  no  objection  to  the 
sale  of  the  machinery,  and  gave  no  intimation  to  any  one,  at 
any  time,  of  any  claim  on  his  part  that  the  right  to  use  the 
machines  did  not  accompany  the  possession  of  the  machines. 
But,  now,  he  asks  this  Court  of  equity  to  interpose,  to  prevent 
the  further  use  of  these  machines  by  the  persons  who  bought 
them  at  the  sale  above  described,  upon  the  ground  that  the 
right  to  use  the  machines  did  not  pass  to  the  defendants.  In 
my  opinion  he  is  not  entitled  to  such  relief. 

As  1  understand  the  law,  when  the  owner  of  a  patent  him- 
self sells  a  machine  constructed  for  the  purpose  of  using  his 
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invention,  he  is  nnderstood  to  have  to  that  extent  parted  with 
his  exclusive  right  to  his  invention.  The  sale  made  of  the 
fonr  machines  in  question  to  the  defendants  was  a  voluntary 
sale,  so  far  as  Detweiler  was  concerned,  for  Detweiler  was  a 
party  to  the  suit,  and  he  gave  express  consent  to  their  sale. 
The  proceeding  was  against  a  large  amount  of  property,  com- 
prising the  machinery  of  a  factory.  There  was  no  reservation, 
in  the  decree,  of  any  tight  in  respect  to  any  of  the  machines. 
The  Court  of  Chancery  had  possession  of  this  property.  The 
proceeding  was  in  rem^  and  it  must  be  assumed,  that,  if  the 
intention  of  the  decree  had  been  to  convey  merely  the  wood 
and  iron  composing  a  part  of  the  property  sold,  without  any 
right  to  use  the  same,  such  an  intention  would  have  been  ex- 
pressed in  the  decree.  If  Detweiler  desired  such  a  reserva* 
tion,  it  was  his  duty,  being  a  party,  to  apply  for  such  a  reser- 
vation, instead  of  which  he  gave  express  consent  to  a  decree 
directing  the  sale,  without  any  reservation.  In  my  opinion  a 
sale  made  under  such  circumstances  has,  as  against  Detweiler^ 
.the  same  effect  as  if  he  had  himself  sold  the  machines  to  the 
defendants,  and  given  to  the  defendants  the  right  to  use  the 
machines.  Furthermore,  those  machines  were  part  of  the 
operating  machinery  of  a  factory.  They  had  long  been  used 
in  the  factory,  without  objection  on  the  part  of  the  owners 
of  these  patents.  They  were  being  so  used  when  Detweiler 
became  the  owner  of  these  patents,  as  he,  beyond  doubt,  knew, 
and  their  use  was  continued  without  objection  on  his  part,  nor 
did  he  ever  intimate  to  any  person  that  the  right  to  use  the 
machines  had  not  been  acquired  by  the  parties  possessing  the 
same. 

The  defendants,  purchasing  the  machines  under  such  cir- 
cumstances, were  justified  in  the  belief  that,  by  their  pur- 
chase, they  acquired  the  right  to  use  these  machines  as  well 
as  the  rest  of  the  machinery.  It  must  be  assumed,  that  this 
belief  enhanced  the  price  they  paid  for  the  machines,  for, 
without  the  right  to  use,  the  machines  were  nothing  but  old 
iron.  Detweiler  was  interested  in  increasing  the  proceeds  of 
the  sale,  for  he  was  to  share  in  the  surplus  of  the  proceeds^ 
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after  paying  Croft's  mortgage,  and  lie  took  the  cliance  of  be- 
ing benefitted  by  the  enhancement  of  the  price,  and  stood  by 
and  saw  the  machines  sold,  without  giving  notice  that  the 
right  to  Qse  did  not  pass  with  the  right  to  the  possession.  If 
he  intended  to  claim  otherwise,  under  the  circumstances,  be- 
ing a  party  to  the  suit,  having  consented  to  the  sale,  and,  on 
former  occasions,  having  acquiesced  in  the  right  of  the  pos- 
sessors of  the  machines  to  use  them,  it  was  his  duty  to  have 
spoken.  Having  failed  to  speak  when  equity  required  him 
to  speak,  he  will  not  now  be  heard  to  speak  when  equity  re- 
quires liim  to  be  silent.  Upon  these  grounds,  I  am  of  the 
opinion  that  the  bill  should  be  dismissed,  with  costs. 

t/.  Van  Scmtvoard  and  S.  D.  CozzenSy  for  the  plaintiff. 
C.  D.  JSvanSj  for  the  defendants. 


Thomas  D.  Adams  and  Danirl  A.  Davis,  as  AssiaNEss  in 

BANKBUFTOY   OF  ObBEIGHT  &   WkIL 

Joel  E.  Htamb  and  Htman  Stlvesteb. 

O.  made,  in  New  Yorli,  a  voluntary  asd^nment  to  B.,  of  all  his  property,  in 
trust  for  creditors,  aod  B.,  with  H.  as  surety,  gave  a  bond,  under  chap.  848 
of  the  Session  Laws  of  1860,  and  chap.  56  of  the  Session  Laws  of  1875,  for 
the  fidthfiil  performance  by  B.  of  his  duties  as  assignee  and  his  doe  account- 
ing  for  all  moneys  received  by  him  as  such  assignee.  Afl;erwards  A.,  as 
assignee  in  bankruptcy  of  O.,  obtained,  in  a  suit  against  O.  and  B.,  a  decree 
setting  aside,  as  being  void  as  against  him,  said  voluntary  assignment,  and 
directing  B.  to  account  for  all  the  property  of  O.  which  he  received  thereun- 
der. A  money  decree  liaving  been  rendered  against  6.,  and  remuning  un- 
paid, on  execution.  A.,  having  obtained  leave  from  the  State  Court  to  prose- 
cute said  bond,  as  assignee  in  bankruptcy,  sued  H.  on  it,  in  tliis  Court,  in 
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1878,  both  parties  being  citizens  of  New  York.  The  said  Act  of  1860,  and 
the  several  Acts  amendatory  thereof  were  repealed  by  chapter  466  of  the 
Session  Laws  of  1877:    Held, 

(1.)  The  assignment  to  B.  being  vatid  when  made,  and  continuing  valid 
until  set  aside  in  the  snit  brought  by  A.,  it  was  the  duty  of  B.,  after  the  de- 
cree, to  transfer  the  assets  to  A. ; 

(2.)  This  suit  having  been  brought  after  the  repeal  of  the  Act  of  1860  by 
the  Act  of  1877,  no  accounting  before  any  specified  Court  is  made,  by  the 
A.ct  of  1877,  a  prerequisite  to  a  suit  against  the  surety. 
This  case  is  distinguishable  from  People  v.  Chalmen,  (60  N.  F.,  154.) 

(Before  Shipman,  J.,  Southern  District  of  New  York,  July  26th,  1881.) 

Shipman,  J.  This  is  an  action  at  law,  which  was  tried  by 
the  Court,  the  parties  having,  by  a  stipulation  in  writing 
duly  signed,  waived  a  trial  by  jury.  Upon  said  trial  by  the 
Court,  the  following  facts  are  found  to  have  been  proved  and 
to  be  true :  Upon  September  29th,  1875,  Emanuel  Obreight 
and  Simon  Weil  were  copartners,  doing  business  in  the  city 
of  New  York,  under  the  name  of  Obreight  &  Weil.  On 
said  day  they  made  an  assignment,  in  writing  and  under  seal, 
of  all  their  property,  to  Leopold  Bamberger,  of  said  city,  in 
trust  for  their  creditors,  and  delivered  to  him  said  assignment. 
He,  thereupon,  duly  accepted  said  trust,  and  the  assignment 
was  recorded  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York.  Within  twenty  days  thereafter,  an  inventory 
and  schedule  of  the  assets  and  liabilities  of  said  firm  was 
made  and  delivered  to  one  of  the  judges  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
and  filed  in  the  office  of  the  clerk  of  said  Court,  and,  within 
thirty  days  after  September  29th,  1875,  said  Bamberger,  to- 
gether with  the  defendants,  made  and  entered  into  a  written 
bond,  dated  October  20th,  1875,  and  duly  executed,  whereby 
they  each  bound  themselves  unto  the  people  of  the  State  of 
New  York,  in  the  sum  of  ten  thousand  dollars,  for  the  faith- 
ful performance  by  said  Bamberger,  of  his  duties  as  assignee, 
under  said  assignment,  and  his  due  accounting  for  all  moneys 
received  by  him  as  such  assignee,  which  bond  was  thereupon 
approved  by  one  of  the  judges  of  the  said  Court  of  Common 
Pleas,  and  on  said  day  was  filed  in  the  office  of  the  clerk  of 
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said  Court.  Bamberger,  as  assignee,  took  possession  of  the 
property  of  Obreight  &  Weil,  valued  at  about  $21,000.  All 
the  foregoing  proceedings  were  in  pursuance  of  and  in  con- 
formity with,  the  existing  statutes  of  the  State  of  New  York, 
viz.,  Session  Laws  of  1860,  chap.  348,  and  Session  Laws  of 
1875,  chap.  56.  In  pursuance  of  a  petition  of  the  creditors 
of  said  Obreight  &  Weil,  filed  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  on 
November  4th,  1875,  and  duly  served,  they  were  duly 
adjudged  bankrupts,  on  December  31st,  1875.  In  the  month 
of  February,  1876,  the  plaintiffs  were  duly  appointed  the 
assignees  in  bankruptcy  of  said  Obreight  &  Weil,  and  entered 
upon  the  execution  of  said  trust.  In  May,  1876,  they,  as 
such  assignees,  brought  suit  in  said  District  Court,  against 
said  Bamberger,  Obreight  and  Weil,  to  set  aside  said  assign- 
ment in  insolvency,  as  void  as  against  the  plaintiffs.  On  June 
80th,  1877,  Bamberger  having  appeared  and  defended,  a  de- 
cree was  duly  made,  declaring  said  assignment  void  as  against 
the  assignee  in  bankruptcy,  and  directing  said  Bamberger  to 
account  for  all  the  property  of  said  Obreight  &  Weil  which 
he  received  under  the  assignment.  Such  proceedings  were 
thereupon  had,  the  said  Bamberger  appearing  and  rendering 
his  accounts,  that,  on  January  9th,  1878,  a  decree  was  duly 
entered  in  said  District  Court,  requiring  him  to  pay  to  the 
plaintiffs  $15,074^,  the  same  being  the  amount  found  to  be 
due  from  him  upon  said  accounting,  with  the  costs  of  suit. 
No  appeal  was  taken  from  this  decree,  and  the  time  for  ap- 
pealing expired  before  this  suit  was  brought.  No  part  of 
said  sum  has  been  paid.  An  execution  against  the  property 
of  Bamberger  was  duly  issued  out  of  said  District  Court,  and 
was  returned  wholly  unsatisfied.  Bamberger  has  gone  to  parts 
unknown.  Upon  a  petition  of  the  plaintiffs,  an  ex  parte 
order  was  made,  on  or  about  April  11th,  1878,  by  the  Honor- 
able Charles  P.  Daly.  Chief  Judge  of  said  Court  of  Common 
Pleas,  whereby  leave  was  granted  to  the  plaintiffs,  as  aa^ignees 
in  bankruptcy,  to  prosecute  said  bond.  The  defendants  have 
never  had  possession  or  control  of  the  assigned  property. 
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All  the  parties  to  this  salt  are  citizens  of  the  State  of  New 
York.  This  action  was  commenced  in  Jnne,  1878.  The  Act 
of  1860,  and  the  several  Acts  amendatory  thereof,  were  re- 
pealed by  chapter  466  of  the  Session  Laws  of  New  York  of 
1877,  wherein  it  was  provided,  that  proceedings  pending 
under  the  former  Acts  may  be  continued  under  the  new  Act 
of  1877. 

Upon  the  foregoing  facts,  the  defendants  insist  that  they 
are  not  liable  in  this  suit,  because  they  say,  that,  under  the 
5th  section  of  chapter  348  of  the  Session  Laws  of  1860,  if 
the  default  of  an  assignee  in  insolvency  consisted  in  a  refusal 
to  obey  an  order  or  decree  made  to  subvert,  and  not  to  carry 
out,  the  assignment,  an  action  will  not  lie  against  his  sureties 
upon  their  bond,  and,  also,  that  an  accounting  by  the  assignee 
before  the  Court  of  Common  Pleas  was  a  prerequisite  to  a 
suit  against  his  sureties.  The  defendants  rely  upon  the  con- 
struction which  was  placed  upon  this  section  in  the  case  of 
People  V.  Chalmers,  (1  Huny  683,  and  60  JST.  Y.,  154.) 

The  fourth  section  of  the  Act  provided,  in  substance,  that, 
after  the  lapse  of  one  year  from  the  date  of  the  assignment, 
the  county  judge,  upon  the  petition  of  any  creditor  of  the 
debtor,  should  have  power  to  compel  an  accounting  by  the 
assignee,  and  to  decree  payment  of  such  creditor's  propor- 
tional just  part  of  the  fund.  An  appeal  lay  from  the  decree 
of  the  county  judge.  The  fifth  section  was  as  foUows: 
''  Whenever  any  such  assignee  or  assignees  shall  omit  or  refuse 
to  perform  any  decree  or  order  made  against  him,  her  or  them, 
by  a  judge  or  Court  having  jurisdiction,  to  compel  the  pay- 
ment of  any  debt  out  of  such  trust  fund,  sucii  county  judge 
or  Court  may  order  the  bond  of  such  assignee  or  assignees 
to  be  prosecuted  in  the  name  of  the  people,  by  the  district 
attorney  of  the  county  where  the  said  bond  is  filed,  and  shall 
apply  the  moneys  collected  thereon,  in  satisfaction  of  the 
debts  of  said  debtor  or  debtors,  in  the  same  manner  as  the 
same  ought  to  have  been  applied  by  such  assignee  or  as- 
signees." 

Chief  Justice  Church,  speaking  for  the  Court  of  Appeals, 
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in  People  v.  Chqlrners,  (60  N.  T.,  154,)  Bayia :    "  This  lan- 
guage" (section  5)  *' clearly  refers  to  the  order  or  decree 
provided  for  in  the  fourth  section,  to  be  made  by  the  county 
judge  on  accounting,  or  by  an  appellate  Court,   upon  the 
appeal  from  such  order  or  decree.     The  word  "  judgment '' 
is  not  used ;  and,  as  orders  and  decrees  aref  specially  provided 
for  in  the  fourth  section,  it  is  presumed  that  the  use  of  those 
words  in  the  fifth  section  referred  to  such  orders  and  decrees 
as  the  previous  section  authorized.    However  this  may  be,  it 
is  quite  evident,  whatever  Court   may  make  the  order  or 
decree,  it  must  be  one  to  enforce  the  duty  of  the  assignee 
under  the  assignment."     The  facts  upon  which  the  Court 
based  its  decision  were  different  from  those  in  this  case.    In 
the  Chalmers  case,  sundry  creditors  of  the  insolvent  debtor 
had  obtained  judgments  upon  their  claims,  and  a  decree  de- 
claring the  assignment  to  be  void  as  to  the  plaintiffs,  and 
directing  the  assignee  to  pay  to  them  the  amount  of  their 
judgments,  ratably,  out  of  the  assets  in  his  hands.     The  suit 
was  to  subvert  the  assignment,  which  was  virtually  held  to 
be  void  as  to  all  the  creditors.     The  amount  of  the  judgments 
was  more  than  the  trust  funds.    Upon  the  assignee's  refusal 
to  pay  these  judgments,  suit  was  brought  against  the  sureties 
upon  their  bond.     In  this  case,  the  assignment  was  not  void 
as  against  creditors.     It  was  valid  when  made,  but,  by  the 
decree  in  bankruptcy,  it  became  void  as  against  the  assignees 
in  bankruptcy.    By  virtue  of  the  assignment,  a  good  title  to 
the  assigned  property  passed  to  the  assignee,  subject  to  be 
defeated  by  an  assignee  in  bankruptcy,  provided  the  assign- 
ment w^  made  within  the  respective  periods,  prior  to  the 
filing  of  the  petition  for  an  adjudication,  specified  in  the 
bankrupt  Act,  in  the  cases  of  voluntary  or  involuntary  bank- 
ruptcy.   {Maltbie  v.  Botchhiss,  38  Comi.y  80 ;  In  re  JBeisen- 
thai,  14  JBlatchf.  C.  C.  B.,  146;   Mayer  v.  HeUman,  91 
U.  /SI,  496.)    The  title  of  Bamberger  had  come  to  an  end, 
and  it  was  his  duty,  certainly,*after  he  had  ascertained  that 
fact  by  a  judicial  decree,  to  transfer  the  assets  to  the  as- 
signee in  bankruptcy,  in  whom  the  title  had  become  vested. 
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For  hie  defaiQt  in  not  paying  to  the  plaintiffs  the  balance  of 
the  trust  funds  in  his  hands,  after  dedncting  his  fees  and 
expenses,  the  sureties  were  responsible,  provided  the  amount 
which  was  due  had  been  found  by  the  proper  Court.  It 
seems  to  be  clear,  that,  as  between  the  plaintiffs  and  Bam- 
berger, the  District  Court  had  jurisdiction.  Whether,  under 
the  statute,  the  sureties  had  a  right  to  insist  that  the  account- 
ing should  have  been  had  by  a  county  judge,  remains  to  be 
considered. 

The  question  whether  the  5th  section  of  the  Act  of  1860 
made  an  accounting  before  the  county  judge  a  prerequisite 
to  an  action  against  a  surety,  is  one  of  difficulty.  But,  this 
suit  was  commenced  after  the  repeal  of  the  Act  of  1860  by 
chapter  466  of  the  Session  Laws  of  1877.  Section  9  of  this 
chapter  provides  simply,  that  "  any  action  brought  upon  an 
assignee's  bond  may  be  prosecuted  by  a  party  in  interest,  by 
leave  of  the  Court ;  and  all  moneys  realized  thereon  shall  be 
applied,  by  direction  of  the  county  judge,  in  satisfaction  of 
the  debts  of  the  assignor,  in  the  same  manner  as  the  same 
ought  to  have  been  applied  by  such  assignee."  Another  sec- 
tion provided  that  all  proceedings  commenced  under  the  stat- 
ute of  1860  might  be  continued  under  this  Act.  Whatever 
construction  may  be  given  to  the  6th  section  of  the  Act  of 
1860, 1  do  not  think  that  an  accounting  before  any  specified 
Court  was  made,  by  the  Act  of  1877,  a  prerequisite  to  an 
action  against  a  surety.  If  the  dictum  of  Chief  Justice 
Church  in  regard  to  the  meaning  of  the  6th  section  was 
correct,  and  if  the  statute  may  be  said  to  have  been  a  part  of 
the  contract  of  the  sureties,  it  was  not  an  unalterable.part  of 
the  contract,  that  an  accounting  must  be  had  by  the  county 
judge  before  the  commencement  of  a  suit  upon  the  bond. 
The  details  of  the  statute  may  certainly  be  changed,  without 
making  the  obligation  of  the  surety  void,  provided  no  sub- 
stantial right  is  impaired.  By  the  supposed  change,  no  sub- 
stantial right  of  the  surety  was*changed  or  impaired. 

The  conclusion  is,  that  the  plaintiffs,  as  assignees,  are  en- 
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titled  to  recover  of  the  defendants  the  snm  of  ten  thonsaad 
dollars,  with  costs. 


WUUam  O.  Wilson^  for  the  plaintiffs. 
Philip  J,  Joachvrmen^  for  the  defendants. 


ChaIblbs  E.  Cobubn  Ain>  anothbb 
Nicholas  Schboedeb  and  othebs.    In  EQUirr. 

It  Is  not  improper,  in  an  interlocutory  decree  in  a  salt  in  equity  for  the  in- 
firingenient  of  a  patent,  to  direct  an  accounting  for  the  gaius,  profits,  savings 
and  advantages  of  the  inMngement,  Instead  oC  for  profits  merely,  and  to 
award  costs  to  the  plaintiff,  to  be  taxed,  with  execution  to  issue. 

(Before  Whkklkr,  J.,  Southern  IMstrict  of  New  York,  August  8d,  1881.) 

Wheeleb,  J.  Objection  is  made  to  the.  proposed  decree 
in  this  case,  {^te^  p,  377,)  because  an  account  is  directed  of 
the  gains,  profits,  savings  and  advantages  of  the  infringe- 
ment, instead  of  profits  merely,  and  becaase  costs  are  awarded, 
to  be  taxed,  with  execution  to  issue,  bj  it  as  drawn.  Section 
4,921  of  the  Bevised  Statutes  is  referred  to  as  providing  for 
the  recovery  of  profits  only.  But,  the  right  of  recovery  for 
infringement  of  a  patent  does  not  rest  upon  that  section 
wholly.  Before  the  Act  of  1870,  part  of  which  was  brought 
into  that  section,  was  passed,  damages  for  infringement  could 
not  be  recovered  in  equity.  The  right  of  recovery  rested 
upon  the  general  provisions  of  the  statutes  by  virtue  of  which 
patents  were  granted,  and  the  general  principles  of  law  upon 
which  relief  in  equity  is  afforded.    That  statute  enlarged  the 


494  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Coburn  v,  Schroeder. 

juriBdictioD  of  Courts  of  equity,  by  providing  that  damages,  in 
addition  to  profits  to  be  accounted  for,  might  be  recovered. 
This  did  not  restrict  the  right  to  recover  for  gains,  savings  or 
advantages  recoverable  before,  when  they  resulted  to  the  in- 
fringer from  the  infringement.  All  questions  as  to  whether 
the  gains,  savings,  or  advantages  are  such  as  are  due  to  the  in- 
fringement and  as  the  defendants  are  legally  accountable  for, 
will  arise  upon  the  accounting.  These  words  seem  to  be 
proper,  although,  perhaps,  they  are  not  necessary,  in  such  a 
decree. 

Costs,  generally,  in  proceedings  in  equity,  do  not  follow 
as  matter  of  right,  as  in  proceedings  at  law,  but  are  subject 
to  the  discretion  of  the  Court,  and  are  to  be  awarded  as  a  part 
of  the  decree,  or  they  cannot  be  recovered,  although  they  may 
be,  and  generally  are,  taxed  after  the  decree.  {Sizer  v. 
Many^  16  How,^  98.)  The  determination  as  to  costs  must 
ordinarily  be  made  upon  the  hearing  in  chief.  It  is  then  that 
the  merits  of  the  case  are  gone  into.  This  hearing  was  in 
chief,  and  in  its  nature  final,  although  the  decree  is  interlocu- 
tory. The  costs  cannot  be  taxed  fully,  and  no  execution  can 
properly  issue,  until  the  final  decree,  but  still  now  is  the  time 
to  determine  in  regard  to  them  and  award  or  refuse  them. 
They  are  awarded,  as  is  usual,  unless  there  are  special  circum- 
stances to  govern  otherwise,  to  the  prevailing  party.  It  is 
said  that,  with  this  award  and  direction,  a  bond  and  superse- 
deas will  be  too  late  to  stay  the  execution  on  appeal.  But, 
this  objection  is  not  well  founded.  The  whole  matter  must 
wait  until  after  the  final  decree  before  any  execution  can 
issue,  and  then  an  appeal  and  supersedeas  seasonably  taken 
out  will,  under  the  statute  and  rules,  stay  the  execution. 
The  whole  decree  seems  to  be  proper  and  is  signed  as 
presented. 

Andrew  J.  Todd^  for  the  plaintiffs. 

Samuel  Oreenhaum^  for  the  defendants. 
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Ltbandeb  Wbight,  Jb. 
William  Eandel  and  othebs.     In  Equity. 

Id  this  ciise  a  l^gal  title  to  a  patent  was  upheld  as  against  a  prior  claimed  eqni- 
table  title  to  it,  derlTed  from  the  inventor,  the  legal  title  being  held  by  hana 
J!d0  purchasers  for  a  valuable  consideratioD  without  notice  of  the  prior  equi- 
table title. 

An  instrument  in  writing  purported  to  assign  all  inveDtions  that  the  assignor 
had  or  mii^ht  produce,  but  did  not  request  that  a  patent  for  an  ioyention 
which  had  in  &ct  been  already  made  should  be  issued  to  the  assignee,  and 
did  not  otherwise  refer  to  said  inventioo.  The  instrument  was  recorded  in 
the  Patent  Office.  Afterwards  a  patent  for  such  invention  was  issued  to 
another  and  subsequent  assignee :     ffefd, 

(1.)  The  instrument  so  recorded  was  not  one  the  recording  of  which  is  pro- 
vided for  by  §  4,898  of  the  Revised  Statutes,  so  as  to  make  such  recording 
of  it  constructive  notice  of  its  contents  to  said  subsequent  assignee ; 

(2.)  No  assignment  of  an  unpatented  invention  is  required  by  §  4,896  of 
the  Revised  Statutes  to  be  recorded,  unless  it  is  an  assignment  on  which  a 
patent  is  to  be  issued  to  the  assignee,  and  one  unmistakably  identifying  the 
particular  invention. 

(Before  Blatohford,  J.,  Northern  District  of  New  York,  August  4th,  1881.) 

Blatchfobd,  J.  On  the  17th  of  AugUBt,  1875,  letters 
patent,  No.  166,810,  were  issued  to  the  defendant  William 
Eandel,  for  an  "  improvement  in  button  hole  attachments  for 
sewing  machines."  Eandel,  by  an  assignment  made  Septem- 
ber 19th,  1876,  and  recorded  September  22d,  1876,  assigned 
to  Oscar  Smith  and  Benjamin  H.  Downer  each  an  undivided 
one-third  interest  in  said  patent,  "  together  with  an  undivided 
one-third  each  of  any  improvements  or  new  inventions  that 
1  have  or  may  produce  in  button  hole  attachments  or  button 
hole  machines,  and  agree  to  assign  interests  as  stated  above, 
and  make  application  for  letters  patent  for  such  improve- 
ments or  machines ;  *  *  4*  and  it  is  a  subject  of  agree- 
ment by  myself  and  the  said  assignees  this  date,  that  we  will 
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neither  of  us  sell,  assign^  or  set  over  to  other  parties  any  por- 
tion of  our  interest  in  said  patent,  re-issues,  or  new  patents  in 
said  batton  hole  attachments  or  machines,  that  we  now  have 
or  may  have,  unless  by  the  written  consent  of  each  party  now 
owning  the  same.^  By  an  assignment  made  January  31st, 
1877,  and  recorded  February  9th,  1877,  and  which  recited 
that  Randel  had  assigned  to  Smith  and  Downer  an  undivided 
one-third  interest  to  each  in  said  patent  *^and  to  any  im- 
provement or  new  invention  in  button  hole  attachments  or 
button  hole  sewing  machines  that  the  said  Randel  might 
make  or  produce,"  Randel  and  Smith  assigned  to  Downer 
"  all  our  right,  title  and  interest  in  and  to  said  inventions,  as 
secured  to  us  by  said  letters  patent  and  assignment."  By 
an  assignment  made  February  5th,  1877,  and  recorded  Feb- 
ruary 9th,  1877,  and  which  recited  the  contents  of  said  two 
assignments,  Downer  assigned  to  one  Hoase  ^^  one  undivided 
half  of  all  my  right,  title  and  interest  in  and  to  said  inven- 
tions, as  secured  to  me  by  said  letters  patent  and  assignment, 
and  to  any  improvements  or  new  inventions  in  button  hole 
attachments  or  button  hole  sewing  machines  that  the  said 
Randel  might  make  or  produce."  By  an  assignment  made 
February  19th,  1877,  and  recorded  February  22d,  1877,  and 
which  recited  the  contents  of  said  three  assignments,  Downer 
and  House  assigned  to  the  Randel  Button  Hole  Machine 
Company  ^'  all  our  right,  title  and  interest  in  and  to  said  in- 
vention, as  secured  to  us  by  the  said  letters  patent  and  assign- 
ments." By  an  assignment  made  March  7th,  1878,  and 
recorded  May  31st,  1878,  and  which  recited  the  contents  of 
said  four  assignments,  and  that  Lysander  Wright,  Jr.,  (the 
plaintiff  in  this  suit,)  '*'  is  desirous  of  obtaining  an  undivided 
interest  in  and  to  certain  improvements  and  inventions  in 
button  hole  attachments  made  by  said  William  Randel  previ- 
ous to  the  19th  day  of  September,  1876,  and  for  which  a 
United  States'  patent  was  issued,  bearing  date  the  12th  day  of 
June,  1877,  and  numbered  192,008,"  the  said  company  as- 
signed to  said  Wright  all  its  "  right,  title,  interest,  and  claim 
in  and  to  said  invention,  as  set  forth  in   said  letters  patent, 
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No.  192,008,  and  which  bear  date  January  2d,  1877,  as  set 
forth  in  above  mentioned  assignments." 

On  the  2d  of  January,  1877,  Randel  filed  in  the  Patent 
Office  an  application  for  a  patent  for  an  "  improvement  in 
button-hole  attachments  for  sewing  machines."  On  the  28th 
of  March,  1877,  Randel  and  the  defendants  John  W.  Cip- 
perly,  John  C.  Cole,  and  Theodore  E.  Haslehnrst  executed 
an  agreement  whereby  Randel  agreed  to  assign  to  the  other 
three  (one-third  each)  a  one-half  "  interest  in  his  invention  of 
an  attachment  to  a  sewing  machine  for  making  button  holes, 
and  all  benefits  and  advantages  to  be  derived  therefrom,  ex- 
cepting his  interest  in  a  patent  issued  by  the  United  States, 
and  already  assigned  to  B.  H.  Downer  and  Oscar  Smith,"  and, 
in  consideration  thereof,  the  other  three  agreed  "  to  be  to  the 
expense  of  procuring  patents  in  snch  countries  as  may  be  mu- 
tually agreed  upon."  By  an  assignment  dated  May  22d,  1877, 
which  recited  that  Randel  had  invented  an  invention  in  but- 
ton-hole attachments  for  sewing  machines,  an  application  for 
a  patent  for  which  was  filed  on  or  about  January  15th,  1877, 
Randel  assigned  to  the  said  Cipperly,  Cole,  and  Haslehnrst 
each  an  undivided  sixth  part  of  all  his  right,  title,  and  inter- 
est in  and  to  the  said  invention,  as  set  forth  in  the  specifica- 
tion filed  with  the  application,  and  requested  the  Commis- 
sioner of  Patents  to  issue  the  patent  jointly  to  him  and  the 
said  Cipperly,  Oole,  and  Haslehnrst.  The  patent  was  issued 
to  the  four  June  12th,  1877.  By  an  assignment  dat^d  June 
28th,  1877,  Randel,  with  the  consent  of  the  other  three,  as- 
signed to  Joseph  W.  Smart  all  his  right,  title,  and  interest  in 
and  to  said  inventions,  as  secured  by  said  patent  No.  192,008. 
On  the  28th  of  June,  1877,  the  said  Oscar  Smith  executed  an 
instrument  which  recited  the  contents  of  the  said  assignment 
of  September  19th,  1876,  and  assigned  to  said  Cipperly,  Cole, 
and  Haslehnrst  all  his  right,  title,  and  interest  of  whatever 
nature  remaining  or  reserved  to  him  in  said  instrument.  On 
the  7th  of  July,  1877,  the  Randel  Button  Hole  Machine 
Company  served  on  Cipperly,  Cole,  and  Haslehnrst  a  written 
notice,  which  recited  the  said  assignments  of  September  19th, 
Vol.  XIX.— 32 
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1876,  and  January  3l8t,  1877,  and  tliat  the  Randel  Button- 
Hole  Machine  Company,  by  assignments  executed  by  said  Dow- 
ner and  said  House,  had  become  the  sole  owner  of  said  patent 
No.  192,008,  and  of  all  the  inventions  transferred  by  the  said 
assignments,  and  that  Handel  had  no  right  which  he  could 
assign,  in  said  patent,  to  said  Cipperly,  Cole  and  Haslehurst, 
and  required  them  to  assign  to  said  company  all  their  inter- 
est in  said  patent  No.  192,008,  and  all  the  interest  they  had 
acquired  since  September  19th,  1876,  by  any  and  all  assign- 
ments from  said  Handel  for  any  patents  issued  to  Handel,  or 
to  him  and  them  as  his  assignees,  for  any  button-hole  attach- 
ments for  sewing  machines  or  for  any  improvements  in  such 
attachments.  In  December,  1877,  Cipperly,  Cole,  Hasle- 
hurst and  Smart,  and  one  Huntington,  formed  a  corporation, 
under  the  laws  of  New  York,  called  "  The  Empire  Button 
Hole  Machine  Company,  Limited,"  which  is  one  of  the  de- 
fendants in  this  suit.  By  an  assignment  dated  January  4th, 
1878,  which  recited  the  said  assignment  by  Handel  to  Smart, 
the  said  Cipperly,  Cole,  Haslehurst  and  Smart  assigned  to 
the  said  Empire  Button-Hole  Machine  Company,  Limited,  all 
their  right,  title,  and  interest  in  and  to  said  inventions,  as 
secured  to  them  by  said  patent  No.  192,008,  and  said  assign- 
ment. 

The  bill  in  this  case  sets  forth,  that  the  inventions  after- 
wards patented  by  patent  No.  192,008  were  invented  and 
reduced^to  practice  by  Handel  on  or  about  August  16th,  1876, 
or  prior  thereto ;  and  that  the  said  assignments  by  Handel  to 
Smith  and  Downer,  and  by  Handel  and  Smith  to  Downer, 
were  made  and  recorded.  But  it  does  not  state  when  they 
were  recorded,  nor  does  it  base  any  cause  of  action  on  any 
notice  claimed  to  have  been  given  by  the  recording.  Its 
cause  of  action  is  based  on  actual  knowledge  by  the  co-de- 
fendants with  Handel  of  the  contents  of  the  said  prior 
assignments  by  him,  and  on  want  of  consideration  for  the 
assignments  from  Handel  under  which  the  co-defendants  with 
him  claim.  The  bill  avers  that  the  expenses  of  the  applica- 
tion for  patent  No.  192,008  were  paid  by  Smith  and  Downer ; 
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that,  prior  to  May  22d,  1877,  Cipperly,  Cole  and  Haslehurst 
each  of  them  knew  of  the  contents  of  said  assignments  of 
September  19th,  1876,  and  January  31st,  1877 ;  that  the  as- 
signment to  them  was  made  withont  any  valuable  considera- 
tion, and  for  the  purpose  of  defrauding  the  prior  assignees  of 
Handel  of  their  interest  in  said  invention  and  the  patent  which 
might  issue  for  the  same ;  that  said  patent  was  issued  without 
the  consent  or  knowledge  of  the  Handel  Button-Hole  Machine 
Company,  and  in  violation  of  their  rights ;  that  the  assign- 
ment of  June  28th,  1877,  was  without  the  consent  or  knowl- 
edge of  said  company ;  that  Smart  knew  of  the  contents  of 
said  assignments  of  September  19th,  1876,  and  January  Slst, 
1877 ;  that  the  assignment  to  Smart  was  made  without  any 
valuable  consideration  and  for  the  purpose  of  defrauding  said 
company ;  that  the  Empire  Company  knew  of  the  said  assign- 
ments of  September  19th,  1876,  and  January  31st,  1877; 
that  Cole  was  the  President,  and  Cipperly,  Haslehurst  and 
Smart  were  directors  of  it ;  that  Randel  was  and  is  interested 
in  and  connected  with  it;  that  all  said  parties,  both  officers  and 
directors  of  said  company,  knew  of  the  said  prior  actions 
and  doings  of  Eandel ;  that  said  assignment  to  the  Empire 
Company  was  for  the  purpose  of  defrauding  the  Randel 
Company,  and  without  any  valuable  consideration ;  that,  after 
said  patent  No.  192,008  was  issued,  the  Randel  Company 
requested  Randel  to  assign  to  it  the  said  patent,  but  he  re- 
fused, and  the  same  request  was  made  of  his  assignees,  and 
they  refused ;  and  that  the  plaintiff,  after  he  acquired  his 
title,  requested  said  Randel  and  his  said  assignees  to  assign 
such  patent  to  the  plaintiff,  but  he  refused.  The  prayer  of 
the  bill  is,  that  the  title  to  said  patent  No.  192,008  may  be 
decreed  to  belong  to  the  plaintiff ;  that  the  defendants  assign 
it  to  the  plaintiff;  and  that  Randel  assign  it  to  the  plaintiff  in 
accordance  with  the  terras  of  said  assignments  of  September 
19th,  1876,  and  January  31st,  1877. 

The  answer  admits,  that  the  invention  of  Randel,  patented 
in  No.  192,008,  was  made  and  perfected  on  August  16th,  1876, 
or  prior  thereto.     It  denies  that  Cipperly,  Cole  and  Hasle- 
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hnret,  or  either  of  them,  at  aud  prior  to  the  date  of  the  assign- 
ment of  said  invention  to  them,  had  any  knowledge  of  said 
assignments,  and  the  contents  thereof,  made  September  19th, 
1876,  and  January  31st,  1877.  It  avers  that  the  assignment 
to  them  was  for  a  fnll  and  valnable  consideration  paid  by 
them ;  and  that  the  assignment  to  Smart  was  for  a  fnll  and 
valuable  consideration  paid  by  him  to  Ilandel.  It  denies  that, 
at  the  time  of  said  assignment  to  Smart,  he  had  any  knowl- 
edge of  said  prior  assignments  and  the  contents  thereof ;  and 
it  denies  that,  at  the  time  of  said  assignment  to  the  Empire 
Company,  it  had,  through  its  officers,  any  knowledge  of  the 
prior  acts  and  doings  of  Ilandel,  in  relation  to  said  previous 
assignments  made  by  him.  It  admits,  that  previous  to  the 
date  of  said  assignment  to  the  Empire  Company,  Cipperly^ 
Cole  and  Haslehurst  had  heard  that  some  claim  was  made  by 
Downer  or  his  assignees,  to  the  invention  secured  by  said 
patent,  and  understood  it  to  be  by  virtue  of  an  assignment 
by  said  Kandel,  of  future  inventions.  It  avers  that  the 
Empire  Company  paid  its  assignors  a  full  and  valuable  con- 
sideration for  their  assignment. 

It  is  proved,  that  Cipperly,  Cole,  Haslehurst  and  Smart 
paid  a  valuable  consideration  for  what  was  assigned  to  them. 
No  attempt  is  made  to  show  actual  notice  to  any  one  but 
Haslehurst,  of  the  prior  agreement  by  Randel  in  respect  to 
the  sale  of  improvements. 

The  answer  admits,  that  the  invention  of  Randel,  patented 
June  12th,  1877,  was  made  and  perfected  '*  on  the  16th  of 
August,  1876,  or  prior  thereto,  as  is  alleged  in  the  said  com- 
plaint." The  allegation  of  the  bill  is,  that  the  improvements 
covered  by  the  patent  afterwards  issued  June  12th,  1877, 
were  "  invented  and  reduced  to  practice  "  on  or  about  August 
IfJth,  1876,  or  prior  thereto.  The  assignment  of  September 
19th,  1876,  besides  conveying  to  Smith  and  Downer  each 
an  undivided  one-third  interest  in  patent  No.  166,810,  con- 
veys to  them  "  an  undivided  one-third  each  of  any  improve- 
ments or  new  inventions  that  I  have  or  may  produce  in  but- 
ton-hole attachments  or  button-hole  machines,  and  agree  to 
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assign  interests  as  stated  above,  and  make  application  for 
letters  patent  for  such  improvements  or  machines,  the  same 
to  be  held  and  enjoyed  "  by  the  said  Smith  and  Downer. 
Then  the  assignment,  which  is  signed  by  Bandel  alone,  goes 
on  to  say :  "  And  it  is  a  subject  of  agreement  by  myself  and 
the  said  assignees,  this  date,  that  we  will  neither  of  us  seU, 
assign  or  set  over  to  other  parties  any  portion  of  our  interest 
in  said  patent,  re-issues,  or  new  patents,  in  said  button-hole 
attachments  or  machines,  that  we  now  have  or  may  have,  un- 
less by  the  written  consent  of  each  party  now  owning  the 
same."  Although  this  assignment  does  not  refer  specifically 
to  any  particular  improvements  which  Randel  had  already 
made  and  had  not  patented,  yet,  the  use  of  the  words  ^'  that  1 
have  or  may  produce"  shows,  that  the  existence  of  improve- 
ments which  he  had  made,  and  had  not  yet  patented,  was 
before  the  minds  of  himself  and  of  Smith  and  Downer,  when 
this  assignment  was  made,  on  the  19th  of  September,  1876. 
Handel  testifies,  that  the  first  machine  embracing  the  inven- 
tion described  in  patent  No.  192,008,  was  made  in  August, 
1876.  Handel  agreed,  in  said  assignment,  to  apply  for  pat- 
ents '*  for  such  improvements  or  machines,"  and  also  agreed 
not  to  assign  to  other  parties  any  portion  of  his  interest  in 
^' new  patents  in  said  button-hole  attachments  or  machines" 
that  he  might  have,  without  the  written  consent  of  Smith  and 
Downer.  The  "  new  patents "  referred  to  are  patents  for 
such  improvements.  They  were  to  be  held  and  enjoyed  by 
Smith  and  Downer,  each  an  undivided  third  thereof.  This 
assignment  was  recorded  in  the  Patent  OfiSce  September 
22d,  1876. 

It  is  very  clear  that  the  legal  title  to  patent  No.  192,008  is 
in  the  Empire  Company.  The  patent  was  properly  issued  to 
Randel  jointly  with  Cipperly,  Cole  and  Haslehurst,  under 
the  assignment  of  May  22d,  1877,  which  contained  a  request 
to  that  effect  by  Randel.  The  statute  (§  4895,  Eev.  Stat.  XT. 
S.)  provides,  that  "  patents  may  be  granted  and  issued  or  re- 
issued to  the  assignee  of  the  inventor  or  discoverer,  but  the 
assignment  must  first  be  entered  of  record  in  the  Patent 
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For  his  default  in  not  paying  to  the  plaintiffs  the  balance  of 
the  trust  funds  in  his  hands,  aft^r  deducting  his  fees  and 
expenses,  the  sureties  were  responsible,  provided  the  amount 
which  was  due  had  been  found  by  the  proper  Court.  It 
seems  to  be  clear,  that,  as  between  the  plaintiffs  and  Bam- 
berger, the  District  Court  had  jurisdiction.  Whether,  under 
the  statute,  the  sureties  had  a  right  to  insist  that  the  account- 
ing should  have  been  had  by  a  county  judge,  remains  to  be 
considered. 

The  question  whether  the  5th  section  of  the  Act  of  1860 
made  an  accounting  before  the  county  judge  a  prerequisite 
to  an  action  against  a  surety,  is  one  of  difficulty.  But,  this 
suit  was  commenced  after  the  repeal  of  the  Act  of  1860  by 
chapter  466  of  the  Session  Laws  of  1877.  Section  9  of  this 
chapter  provides  simply,  that  "  any  action  brought  upon  an 
assignee's  bond  may  be  prosecuted  by  a  party  in  interest,  by 
leave  of  the  Court ;  and  all  moneys  realized  thereon  shall  be 
applied,  by  direction  of  the  county  judge,  in  satisfaction  of 
the  debts  of  the  assignor,  in  the  same  manner  as  the  same 
ought  to  have  been  applied  by  such  assignee."  Another  sec- 
tion provided  that  all  proceedings  commenced  under  the  stat- 
ute of  1880  might  be  continued  under  this  Act.  Whatever 
construction  may  be  given  to  the  5th  section  of  the  Act  of 
1860, 1  do  not  think  that  an  accounting  before  any  specified 
Court  was  made,  by  the  Act  of  1877,  a  prerequisite  to  an 
action  against  a  surety.  If  the  dictum  of  Chief  Justice 
Church  in  regard  to  the  meaning  of  the  5th  section  was 
correct,  and  if  the  statute  may  be  said  to  have  been  a  part  of 
the  contract  of  the  sureties,  it  was  not  an  unalterable.part  of 
the  contract,  that  an  accounting  must  be  had  by  the  county 
judge  before  the  commencement  of  a  suit  upon  the  bond. 
The  details  of  the  statute  may  certainly  be  changed,  without 
making  the  obligation  of  the  surety  void,  provided  no  sub- 
stantial right  is  impaired.  By  the  supposed  change,  no  sub- 
stantial right  of  the  surety  was'changed  or  impaired. 

The  conclusion  is,  that  the  plaintiffs,  as  assignees,  are  en- 
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titled  to  recover  of  the  defendants  the  snm  of  ten  thousand 
dollars,  with  costs. 


WUliam  G.  Wilson,  for  the  plaintiffs. 
Philip  J.  Joaohvmsen,  for  the  defendants. 


ChaIblbs  E.  Cobubn  Ain>  anothsb 
Nicholas  Sohboedeb  and  othebs.    In  EQuirr. 

It  is  not  improper,  in  an  interlocutory  decree  in  a  suit  in  equity  for  the  in- 
firingenient  of  a  patent,  to  direct  an  accounting  for  the  gains,  profits,  savings 
and  adTantages  of  the  inMngement,  instead  of  for  profits  merely,  and  to 
award  costs  to  the  plaintiff,  to  be  taxed,  with  execution  to  issae. 

(Before  Whkklkr,  J.,  Southern  District  of  New  York,  August  8d,  1881.) 

Whbbleb,  J.  Objection  is  made  to  the  proposed  decree 
in  this  case,  {finte^  p.  377,)  because  an  account  is  directed  of 
the  gains,  profits,  savings  and  advantages  of  the  infringe- 
ment, instead  of  profits  merely,  and  because  costs  are  awarded^ 
to  be  taxed,  with  execution  to  issue,  by  it  as  drawn.  Section 
4,921  of  the  Revised  Statutes  is  referred  to  as  providing  for 
the  recovery  of  profits  only.  But,  the  right  of  recovery  for 
infringement  of  a  patent  does  not  rest  upon  that  section 
wholly.  Before  the  Act  of  1870,  part  of  which  was  brought 
into  that  section,  was  passed,  damages  for  infringement  could 
not  be  recovered  in  equity.  The  right  of  recovery  rested 
upon  the  general  provisions  of  the  statutes  by  virtue  of  which 
patents  were  granted,  and  the  general  principles  of  law  upon 
which  relief  in  equity  is  afforded.     That  statute  enlarged  the 
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Downer  "  the  exclusive  right  and  all  the  right,  title  and  inter- 
est "  in  such  new  patent,  as  well  as  in  the  old  patent,  of  all 
which  he  before  had  but  an  undivided  one-third.  So,  in  the 
granting  part,  when  the  paper  conveys  *^  all "  the  right,  title 
and  interest  of  Kandel  and  Smith  ^'  in  and  to  said  inventions, 
as  secured  to  us  by.  said  letters  patent  and  assignment,"  it 
means,  all  their  interest  "  in  said  inventions,"  that  is,  the  in- 
ventions "  transferred  by,"  or  the  subject  of  transfer  in,  the 
prior  assignment.  The  words  "  as  secured  to  us  by  said  let- 
ters patent "  mean  '*  as  secured  to  us  by  the  letters  patent 
transferred  by  the  prior  assignment,"  which  includes  the  new 
patent.  The  paper  is  unskilfully  drawn,  but  is  capable  of 
such  construction,  and  it  is  in  the  interest  of  fair  dealing  that 
it  should  be  so  construed  in  a  Court  of  equity,  in  favor  of 
those  who  are  prior  in  time  and  have  acted  in  good  faith. 

Downer,  being  thus  the  equitable  owner  of  the  inventions 
which  Bandel  had  so  made  and  had  not  patented,  conveyed  to 
House  the  undivided  half  of  all  the  rights  which  he  had  so 
received,  and  Downer  and  House  conveyed  to  the  Kandel 
Button-Hole  Machine  Company  all  of  the  rights  which  either 
of  them  had  so  received,  which  they  possessed.  That  com- 
pany thus  became  the  owner  of  the  improvements  embraced 
in  patent  No.  192,008,  and  the  owner  of  the  equitable  title  to 
that  patent,  as  against  Kandel,  before  the  co-defendants  with 
Kandel  acquired  any  interest  in  said  improvements.  The 
omission  of  a  request  by  Kandel  to  the  Patent  OflBice  to  issue 
the  patent  to  Smith  and  Downer  jointly  with  himself,  or  to 
Downer  alone,  enabled  Kandel  to  make  a  second  transfer  of 
the  invention,  and  to  secure  the  issuing  of  the  patent  as  it 
was  issued.  The  Kandel  Company  had  no  legal  right  to  the 
patent,  when  it  was  issued,  and  the  most  it  could  do  was  to 
claim  and  assert  an  equitable  title,  (fiayler  v.  Wilder^  10 
How.,  477 ;  Clum  v.  Brewer,  2  Curtis'  C.  C.  R.,  506.)  That 
title  was  prior  in  time  to  the  legal  title  obtained  by  the  co- 
defendants  with  Kandel.  Can  it  be  asserted  as  superior  in 
right  by  reason  of  any  notice,  constructive  or  actual,  with 
which  the  co-defendants  with  Kandel  are  chargeable  ? 
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The  assignments  of  September  19th,  1876,  and  January 
31st,  1877,  weye  not  instruments  the  recording  of  which  was 
provided  for  by  §  4,898  of  the  Eevised  Statutes,  which  is 
confined  to  assignments,  grants  and  conveyances  of  interests 
in  patents  after  they  are  issued.  Fees  are  prescribed  by 
§  4,934  for  recording  "  every  assignment,  agreement,  power 
of  attorney  or  other  paper ; "  but  it  does  not  follow  from  this, 
that  the  record  of  every  paper  which  may  happen  to  be  re- 
corded is  to  be  taken  as  constructive  notice  of  its  contents  to 
every  person  subsequently  dealing  with  a  party  to  it  in  re- 
spect to  its  subject  matter.  The  record  of  an  instrument  is 
not  constructive  notice  to  a  subsequent  purchaser  unless  the 
statute  requires  the  instrument  to  be  recorded.  Ko  assign- 
ment of  an  unpatented  invention  is  required  by  §  4,895  to  be 
recorded,  unless  it  is  an  assignment  on  which  a  patent  is  to  be 
issued  to  the  assignee;  and,  in  such  case,  the  invention  must 
be  so  identified  in  the  assignment,  by  a  reference  to  a  specifi- 
cation or  an  application  or  otherwise,  that  there  can  be  no 
mistake  as  to  what  particular  invention  is  intended.  The  two 
assignments  in  question,  so  far  as  they  relate  to  unpatented 
inventions  of  Randel  already  made,  do  not  fall  within  §  4,896, 
in  either  of  the  above  particulars ;  and  it  must  be  held  that 
the  record  of  them  was  not  constructive  notice  to  the  sub- 
sequent purchasers,  of  the  prior  assignment  by  Handel  of  said 
unpatented  inventions. 

As  to  actual  notice  the  burden  is  on  the  plaintiff  to  estab- 
lish it.  There  is  not  sufficient  proof  to  show  that  Haslehurst 
had  notice  before  he  became  a  bona  fide  purchaser  for  a  valu- 
able consideration.  The  contract  was  made  March  28th, 
1877,  expressing  as  a  consideration  that  Cipperly  and  the  two 
others  were  to  pay  the  expense  of  procuring  patents.  They 
paid  $350  towards  procuring  foreign  patents  April  18th,  1877, 
and  afterwards  paid  more  for  that  purpose.  The  full  assign- 
ment was  made  May  22d,  1877.  The  assignment  by  Smith 
to  Cipperly  and  the  two  others  was  made  June  28th,  1877, 
after  the  patent  was  issued.  The  assignment  of  Randel  to 
Cipperly  and  the  two  others  was  to  them  individually  and 
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not  as  copartners.  Haslehurst  acted  for  himself  and  the 
other  two  for  themselves.  Downer's  testimony  as  to  what 
passed  between  him  and  Haslehnrst  does  not  make  out  notice, 
and  Downer  is  contradicted  directly  as  to  what  he  said  by 
Haslehnrst.  Phelps'  testimony  as  to  what  Randel  said  to 
Hisleharst  is  contradicted  by  Randel,  and  it  is  wholly  im- 
probable that  Randel,  who  was  trying  to  effect  a  sale  to 
Haslehnrst  of  an  invention  which  he  had  before  sold  to 
another,  would  inform  Haslehurst  of  such  prior  sale.  Hasle- 
hnrst was  informed  by  Randel,  before  purchasing,  that  the 
patent  papers  had  been  drawn  by  Mr.  Lowe,  and  he  applied 
to  Mr.  Lowe,  and  was  informed  by  him  that  he  had  drawn  an 
assignment  of  the  patent  that  had  been  issued,  but  had  drawn 
no  assignment  of  the  pending  patent,  and  that  Randel  was 
the  owner  so  far  as  he  knew.  All  this  tended  to  show  that 
the  invention  had  not  been  assigned.  There  is  nothing  to 
show  any  notice  to  Cipperly,  Cole  or  Smart.  The  title  of  the 
Empire  Company  is  sustained  by  the  title  of  the  prior  bona 
fide  purchasers  for  a  valuable  consideration  without  notice, 
although  that  company  was  formed  after  the  notice  of  July 
7th,  1877,  had  been  served  on  three  of  the  persons  who  after- 
wards became  directors  of  it. 

The  bill  is  dismissed,  with  costs. 

iT.  DamenporL  for  the  plaintiff. 

Esek  Cowen.  for  the  defendants. 
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Thb  a.  p.  Cbanhbb,  thb  W.  C.  Nichols,  and  the  Sahmib. 

Two  Bteam  tugs,  one  ahead  of  the  other,  were  towing  17  canal  boata.  A 
schooner  on  their  port  side,  on  her  starboard  tack,  came  in  collision  with 
the  ootaide  port  boat  in  the  head  tier  of  boats:  Held,  on  the  facts,  that  the 
schooner  was  in  fault,  and  the  togs  were  not  in  fault. 

Under  Rule  20  of  §4,288  of  the  Revised  Stotntes,  which  proTides,  that  "if 
two  vessels,  one  of  which  is  a  sail  vessel  and  the  other  a  steam  vessel,  are 
proceeding  in  such  directions  as  to  involve  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sail  vessel,"  when  the  apparent  direction  of 
the  sail  vessel,  as  seen  by  the  steam  vessel,  is  such  that,  if  their  respective 
courses  are  kept,  no  risk  of  collision  is,  or  ought  reasonably  to  be,  apparent 
to  the  steam  vessel,  it  is  not  incumbent  on  her  to  take  precautions  to  keep 
out  of  the  way,  other  than  not  to  do  anything  to  bring  on  risk  of  collision, 
growing  out  of  the  respective  directions  of  the  two  vessels,  as  the  course  of 
the  steam  vessel  is  known  to  herself  and  as  the  apparent  course  of  the  sail- 
vessel  is  seen  by  the  steam  vessel. 

(Before  Blatohtord,  J.,  Eastern  District  of  New  7ork,  August  12th,  1881.) 

Blatchfobd,  J.  In  this  case  the  District  Court  found 
the  facts  to  be  as  follows :  On  the  24th  of  J  uly,  1877,  the 
schooner  A.  P.  Cranmer  and  the  canal  boat  John  A.  Heister 
came  in  collision  in  the  Bay  of  New  York,  and  the  canal  boat 
was  sank.  At  the  time  of  the  collision  the  schooner  was 
sailing  down  the  bay  npon  the  starboard  tack,  and  was  be- 
tween Bedlow^s  Island  and  the  can  buoy  on  Bobbins'  Beef. 
The  canal  boat  was  the  outside  boat  on  the  port  side  of  the 
head  tier  of  a  tow  of  seventeen  canal  boats  then  being  towed 
from  Amboy  to  New  York  by  two  steam  tugs,  the  W.  C. 
Nichols  and  the  Sammie.  The  tugs  were  towing  one  ahead 
of  the  other,  the  Nichols  being  the  leading  boat,  and  were 
pulling  the  tow  at  the  speed  of  about  two  and  a  half  mUes  an 
hour.  It  was  a  clear  day,  a  working  breeze  was  blowing,  and 
no  other  vessels  were  moving  in  the  vicinity.  The  schooner 
passed  the  two  tugs  in  safety  to  the  westward.  Just  about 
as  she  passed  the  Sammie,  in  order  to  avoid  running  into  the 
canal  boats,  she  hove  her  wheel  down,  but,  as  she  swung,  one 
of  the  towing  hawsers  caught  under  her  tack,  and  threw  her 


608  EASTERN   DISTRICT  OF  NEW  YORK, 

The  A.  P.  Cranmer,  The  W.  0.  Nichols,  and  The  Sammie. 

off  from  the  wind  again,  bo  that  she  ran  head  on  into  the 
libellant's  boat,  causing  her  to  sink  instantly.  These  facts 
are  shown  by  the  evidence.  The  District  Court  found  the 
canal  boat  and  the  tugs  to  be  free  from  fault,  and  the  schooner 
to  be  in  fault.  It  held  that  if  the  canal  boats  and  the  tugs 
together  were  to  be  deemed  a  single  vessel,  within  the  sailing 
rules,  such  combined  vessel  could  not  be  deemed  a  steam 
vessel  under  steam,  within  Eule  20  of  the  Steering  and  Sail- 
ing Rules  in  §  4,233  of  the  Revised  Statutes,  and  so  required 
to  keep  out  of  the  way  of  the  schooner ;  that  the  provisions 
of  Rule  20  could  not  be  supposed  to  be  intended  to  apply  to 
a  combined  mass  of  seventeen  canal  boats  and  two  tngs,  be- 
cause, in  such  a  tow,  because  of  the  hampering  of  the  steam 
vessel,  there  existed  no  considerable  part  of  the  power  to 
control  its  own  movements  possessed  by  a  steam  vessel  when 
steaming  alone,  the  possession  of  that  power  being  the  foun- 
dation of  the  rule  which  requires  a  steam  vessel  to  keep  out 
of  the  way  of  a  sailing  vessel ;  and  that  the  test  of  responsi- 
bility in  the  present  case  was  to  be  found  in  the  ability  pos- 
sessed by  the  respective  vessels  to  control  their  own  move- 
ments and  avoid  collision.  Acting  on  this  principle,  the 
Court  held  that  the  schooner  could,  without  any  considerable 
difficulty,  have  placed  herself  sufficiently  far  to  the  westward 
of  the  tow  to  avoid  all  danger  of  collision,  while  the  ability 
of  the  mass  of  boats  composing  the  tow,  moving  slowly  in  the 
tide,  and  compelled  to  keep  in  position,  to  take  effective  ac- 
tion to  avoid  the  schooner,  was  very  small ;  that  the  fault  of 
the  schooner  was  in  omitting  to  put  her  helm  down  until  she 
was  too  close  to  the  canal  boats ;  that,  after  the  danger  of 
collision  was  apparent,  nothing  could  have  been  done  by  the 
tugs  to  prevent  the  collision ;  and  that  the  schooner,  when 
she  saw  herself  in  danger  of  running  into  the  canal  boats, 
could,  without  serious  inconvenience,  have  moved  further  to 
the  westward,  and  so  have  avoided  the  collision.  The  libel- 
lant  has  appealed  because  the  tugs  were  not  condemned,  and 
the  claimants  of  the  schooner  have  appealed  because  she  was 
condemned. 
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For  the  schooner  it  is  contended,  that  the  tngs  were 
bound  to  keep  the  tow  out  of  the  way  of  the  schooner.  By 
Eule  23  of  the  same  Eules  in  §  4,233,  it  is  provided,  that 
where,  by  Rule  20,  one  of  two  vessels  is  bound  to  keep  out 
of  the  way,  the  other  must  keep  her  course.  Rule  20,  by  its 
terms,  applies  only  when  the  steam  vessel  and  the  sail  vessel 
are  proceeding  in  such  directions  as  to  involve  risk  of  colli- 
sion. As  the  steam  vessel  is  bound  to  keep  out  of  the  way  of 
the  sail  vessel,  she  can  regulate  her  movements  to  do  so  only 
by  what  appears  to  her  to  be  the  course  of  the  sail  vessel. 
When  the  apparent  direction  of  the  sail  vessel,  as  seen  by  the 
steam  vessel,  is  such  that  if  their  respective  courses  are  kept, 
no  risk  of  collision  is,  or  ought  reasonably  1;o  be,  apparent  to 
the  steam  vessel,  it  is  not  incumbent  on  her  to  take  precau- 
tions to  keep  out  of  the  way,  other  than  not  to  do  anything 
to  bring  on  risk  of  collision,  growing  out  of  the  respective 
directions  of  the  two  vessels,  as  the  course  of  the  steam  vessel 
is  known  to  herself,  and  as  the  apparent  course  of  the  sail 
vessel  is  seen  by  the  steam  vessel.  The  testimony  clearly 
shows,  that  the  tugs  and  their  tow,  after  coming  out  of  the 
Kills,  and  getting  on  their  course  up  the  bay,  did  not  make 
any  change  of  course  towards  the  schooner.  Whatever 
change  they  made  was  away  from  the  course  of  the  schooner, 
and  the  distance  between  them  and  the  schooner  when  the 
last  change  of  course,  of  any  kind,  on  their  part,  was  made, 
was  so  great  as  to  cause  no  embarrassment  to  the  schooner. 
On  the  other  hand,  the  master  of  the  schooner,  not  seeing  the 
tugs  and  the  tow  to  the  windward  of  him,  or  on  his  starboard 
bow,  paid  no  attention  to  them,  although  he  had  before  seen 
them.  They  were  to  the  leeward  of  him,  and  the  wind  was, 
he  says,  all  the  while  heading  him  off,  that  is,  the  wind  was 
getting  more  to  the  southward,  and  he  was  all  the  while 
starboarding  and  falling  off,  so  as  to  hold  the  wind,  so  that,  as 
he  says,  he  finally  got  on  a  course  which  was  parallel  to  the 
course  of  the  tugs  and  their  tow.  But  the  difficulty  after 
that  was,  that  the  'schooner  was  all  the  time  making  very 
great  leeway,  more  than  the  tngs  had  any  reason  to  imder- 
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stand  she  would  make,  judging  from  the  direction  of  her 
heading.  Encumbered  as  they  were  with  their  tow,  thej 
conld  not  make  a  change  of  direction  and  location  as  readily 
as  a  steam  vessel  not  so  encumbered.  This  fact  was  apparent 
to  the  schooner,  or  should  have  been,  and  the  actual  leeway  of 
the  schooner  was  a  matter  she  well  knew  or  was  bound  to 
know.  For  all  practical  purposes,  the  eflFect  of  the  leeway,  in 
regard  to  the  legal  relations  of  the  tugs  and  the  tow  to  the 
schooner,  was  the  same  as  a  direct  change  of  course  of  the 
schooner  towards  the  tugs  and  tow.  But  the  master  of  the 
schooner  paid  no  heed  to  the  leeway  approach  of  the  schooner 
towards  the  tags  and  tow,  and  no  lookout  on  his  vessel 
warned  him  of  it.  It  was  very  easy  for  him  to  have  luffed 
up  into  the  wind  and  held  the  schooner  there,  at  a  sufficient 
distance  off  to  have  gone  safely  by  the  tugs  and  tow.  Al- 
though the  stem  of  the  schooner  may  never  have  pointed  in 
a  direction  nearer  to  the  course  of  the  tags  and  tow  than 
a  line  parallel  thereto,  she  was  all  tHe  while  bearing  down 
on  that  coarse  sideways,  so  that,  if  she  had  not  finally  ported 
at  all,  she  would  have  come  broadside  against  their  mass. 
The  tags  had  no  reason  to  apprehend  danger  from  the 
schooner  until  it  was  too  late  for  them,  with  the  mass  and 
length  of  their  tow,  to  do  anything  to  avoid  the  collision. 
The  tugs  did  all  they  were  bound  to  do  to  keep  themselves 
out  of  the  way  of  the  schooner,  as  her  coarse,  existing  and 
probable,  reasonably  appeared  to  them.  On  the  other  hand, 
the  actual  movement  of  the  schooner  with  respect  to  the  tugs 
and  tow  was  faulty,  and  caused  the  collision.  The  risk  of 
danger  from  such  actual  movement,  while  it  ought  to  have 
been  plainly  apparent,  all  the  time,  to  those  on  the  schooner, 
was  not  a  risk  that  could  have  been  seen  on  board  of  the  tugs 
sooner  than  it  was.  They  had  a  right  to  assume  that  the 
schooner  would  take  note  of  their  position  and  not  move 
down  heedlessly  and  blindly  upon  them.  When  finally  the 
tugs  saw  that  there  was  danger  of  collision,  it  does  not  appear 
that  they  could  have  done  anything  to  prevent  it.  In  view 
of  such  fault  on  the  part  of  the  schooner,  it  is  incumbent  on 
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her  to  make  out,  by  clear  proof,  that  the  tugs  could  have  done 
something,  after  they  saw,  or  ought  to  have  seen,  the  danger 
of  collision,  to  prevent  it.  On  all  the  evidence,  including 
that  taken  in  this  Court,  this  has  not  been  made  out. 

It  was  no  fault  in  the  tugs  that  they  did  not  whistle  to 
the  schooner  at  any  time.  They  saw  no  risk  of  collision,  and 
there  was  none  which  they  ought  to  have  seen.  They  were 
not  intending  to  go,  and  did  not  go,  to  the  westward.  There 
was  plenty  of  room  for  the  schooner  to  go  by  them  to  the 
westward.  They  could  have  no  idea  that  the  schooner  would 
chase  the  wind  as  she  did,  and  would  make  the  leeway  she 
did.  The  tugs  stopped  as  soon  as  it  was  incumbent  on  them 
to  do  so,  and  were  not  guilty  of  any  fault  in  stopping. 

There  must  be  a  decree  against  the  schooner  for  $2,775, 
with  interest  from  April  9th,  1880,  and  the  costs  of  the  libel- 
lant  in  the  District  Court,  taxed  there  at  $236  50,  and  the 
costs  of  the  libellant  in  this  Court,  to  be  taxed.  The  libel 
must  be  dismissed  as  against  each  of  the  tugs,  with  costs  to 
the  claimants  of  the  Nichols,  in  the  District  Court,  taxed 
there  at  $178  87,  and  costs  to  them  in  this  Court,  to  be  taxed, 
and  with  costs  to  the  claimants  of  the  Sammie,  in  the  District 
Court,  taxed  there  at  $73  27,  and  costs  to  them  in  this  Court, 
to  be  taxed. 


H.  T,  IFiwjr,  for  the  libellant. 
R.  D,  Benedioty  for  the  schooner. 
K  A.  WUccx^  for  the  tugs. 
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Under  §  I  of  the  Act  of  the  Legislature  of  New  York,  passed  April  6th,  1871, 
(Laws  of  Hew  York,  1871,  vol.  1,  chap,  298, />.  686,)  which  authorizes  the  New 
York  and  Oswego  Midland  Railroad  Company  to  extend  its  railroad  "  from 
the  city  of  Anbarn,  or  from  any  point  on  said  road,  easterly  or  southerly  from 
said  city,  upon  such  route  and  location  and  through  such  counties  as  the 
board  of  directors  of  said  company  shall  deem  most  feasible  and  fsYorable 
for  the  construction  of  said  railroad,  to  any  point  on  Lake  Erie  or  the 
Niagara  river/'  and  also  provides,  that  "  any  town,  village  or  city  in  any 
county  through  or  near  which  said  railroad  or  its  branches  may  be  located  * 
may  aid  the  construction  of  said  railroad  and  its  branches  and  extensions,  by 
the  issue  and  sale  of  its  bonds  in  a  manner  provided  for,  the  road  must  be 
located  as  to  starting  pointy  route  and  terminus,  before  any  power  exists  to 
issue  any  bonds,  and  such  condition  precedent  is  to  be  enforced  even  when 
the  bonds  are  in  the  hands  of  a  bona  fide  holder. 

The  evidence  of  location  in  this  case  held  to  be  insufficient. 

(Before  Blatchfobd,  J.,  Northern  District  of  New  York,  August  12th,  1881.) 

BlatohfobD)  J.  This  suit  is  brought  on  coupons  cut  from 
bonds  purporting  to  have  been  issued  by  the  town  of  Lansing, 
in  Tompkins  county,  New  York,  and  bearing  date  December 
1st,  1871.  The  coupons  sued  on  are  47  in  number,  falling 
due  September  1st,  1879,  cut  from  47  bonds,  the  principal  of 
which  bonds  amounted  to  $38,000,  the  coupons  amounting  to 
$1,330.  The  suit  was  tried  before  the  Court  and  a  jury,  and 
the  plaintiflf  had  a  verdict,  under  the  direction  of  the  Court, 
for  $1,457  59,  being  the  amount  of  the  coupons  and  interest 
thereon.  The  defendant  now  moves  for  a  new  trial,  on  a  bill 
of  exceptions,  containing  exceptions  taken  at  the  trial. 

The  bonds  state,  on  their  face,  that  they  are  obligations  of 
the  town,  and  that  they  are  issued  under  the  provisions  of 
the  Act  of  the  Legislature  of  New  York,  passed  April  5th, 
1866,  entitled  "  An  Act  to  facilitate  the  construction  of  the 
New  York  and  Oswego  Midland  Eailroad,  and  to  authorize 
towns  to  subscribe  to  the  capital  stock  thereof,"  and  the 
several  Acts  amendatory  thereof  and  supplementary  thereto, 


AUGUST,   1881.  613 


Mellen  v.  The  Town  of  Lansing. 


especially  the  Act  entitled  "Ad  Act  to  authorize  the  New 
York  and  Oswego  Midland  Bailroad  Company  to  extend  its 
road,  and  to  facilitate  the  construction  thereof,  passed  April 
5th,  1871/'  The  bonds  purport  to  be  attested  by  the  hands 
and  seals  of  three  persons,  who  style  themselves  "  duly  ap- 
pointed commissioners  of  said  town  of  Lansing,"  and  the 
bonds  state  that  they  have  caused  each  of  the  annexed  cou- 
pons to  be  signed  by  one  of  their  number. 

The  statutes  set  up  in  the  complaint  as  those  under 
which  the  town  was  authorized  to  issue  the  bonds,  are  the 
said  Act  of  April  5th,  1866,  {Laws  of  New  Tork^  1866,  vol. 
1,  chap.  398,^.  874;)  the  Act  of  May  15th,  1867,  {Lawi  of 
N&u)  Torky  1867,  vol.  2,  cJuip.  917,  ;;.  2,290 ;)  and  the  said 
Act  of  April  5th,  1871,  {Laws  of  New  York,  1871,  vol.  1, 
chap.  298,  jp.  586.)  The  complaint  alleges,  that,  by  the  pro- 
visions of  said  Acts,  the  said  town  was  authorized  to  execute, 
issue  and  deliver  said  bonds  ;  and  it  refers  to  said  Acts  and 
makes  them  a  part  of  the  cause  of  action. 

The  Act  of  1866  provides  for  the  appointment  by  the 
county  judge  of  the  county  in  which  the  town  is  situated,  of 
not  more  than  three  commissioners  to  carry  into  effect  the 
purposes  of  the  Act.  The  commissioners  are  to  execute  the 
bonds  under  their  hands  and  seals,  and  to  issue  them.  When 
issued  lawfully,  they  become  the  obligations  of  the  town. 
All  the  statutes  then  speak  of  them  as  bonds  issued  by  the 
town.  In  order  to  make  them  bonds  of  the  town  there  must 
be  commissioners  appointed.  At  the  trial,  the  plaintiff 
offered  in  evidence  a  petition  to  the  county  judge  of  Tomp- 
kins county,  by  freeholders  and  residents  of  said  town,  re- 
questing the  appointment  of  the  three  persons  who  afterwards 
executed  the  bonds,  as  commissioners  to  carry  into  effect  the 
purposes  of  said  Acts,  '^  in  accordance  with  the  provisions  of 
said  Acts."  The  defendant  objected  to  the  admission  in 
evidence  of  said  petition,  on  the  ground  that  there  was  no 
evidence  to  show  that  the  county  judge  had  jurisdiction  to 
appoint  commissioners  for  said  town,  and  on  the  further 
ground  that  there  was  no  law  giving  him  such  jurisdiction, 
Vol.  XIX.~88 
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and  that  he  had  no  anthority  whatever  to  appoint  commift- 
fiioners  for  said  town.  The  Coart  overruled  the  objection 
and  admitted  the  petition  as  evidence,  and  the  defendant 
dniy  excepted  to  the  ruling.  Under  an  objection  bj  the 
defendant  on  the  same  gronnds,  and  a  like  rnling  and  excep- 
tion, a  paper  was  admitted  in  evidence,  signed  by  the  conn^ 
jndge,  appointing  the  said  three  persons  commissioner  to 
carry  into  effect  the  purposes  of  said  Acts,  ^^  in  accordance 
with  the  provisions  of  said  Acts "  ;  and,  under  a  like  objec- 
tion, and  a  like  ruling  and  exception,  the  oath  of  office  of  the 
commissioners  was  admitted  in  evidence.  The  coupons  sued 
on,  and  the  47  bonds,  were  admitted  in  evidence,  under  an 
objection  and  exception  by  the  defendant,  that  the  county 
judge  had  no  jurisdiction  or  authority  to  appoint  any  com- 
missioners for  said  town,  to  act  for  it  in  bonding  it  in  aid  of 
said  railroad.  At  the  close  of  the  evidence  on  both  sides,  the 
defendant  requested  the  Court  to  direct  a  verdict  for  it,  **  on 
the  ground  that  the  county  judge  had  no  power  to  appoint 
commissioners  for  the  town,"  and  that,  '^  no  action  by  the 
railroad  company  towards  the  location  of  its  road  having  been 
shown,  and  no  determination  by  the  officers  of  the  railroad 
to  build  the  road  on  any  such  route,  the  road  was  not  located 
at  all."  The  Court  refused  to  direct  as  requested,  and  the 
defendant  excepted  to  the  ruling.  The  Court  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  $1,457  59,  and  the 
defendant  excepted  to  such  ruling  or  direction,  and  the  jury 
rendered  said  verdict. 

These  proceedings  raise  the  question,  whether  there  was 
any  statute  authorizing  the  bonding  of  the  town,  either  by 
direct  description  or  otherwise.  If  there  was  not,  there  was 
no  jurisdiction  to  appoint  the  commissioners,  and  there  were 
no  commissioners  and  no  bonds.  It  required  special  legisla- 
tive authority  to  enable  the  town  to  issue  bonds  in  aid  of  the 
railroad.  Even  without  what  is  on  the  face  of  these  bonds, 
every  person  taking  them  or  their  coupons  is  referred  to  the 
source  of  authority  to  issue  them,  in  some  statute.  A  bona 
fide  purchaser  of  them  is  thus  referred   equally  with  eveiy 
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other  taker.  There  may  be  no  informality,  or  irregularity, 
or  fraud,  or  excess  of  authority  in  an  authorized  agent,  capa- 
ble of  operating  to  the  prejudice  of  a  bona  fide  holder,  but 
there  must  be  some  statute  providing  for  the  constitution  of 
authorized  agents.  Every  one  is  bound  to  enquire  and  take 
notice  as  to  whether  there  is,  in  fact,  such  a  statute.  If  there 
is  not,  there  is  a  total  want  of  jurisdiction  and  authority  in 
county  judge  and  in  commissioners. 

There  is  no  authority  in  the  Act  of  1866  for  the  issuing 
of  bonds  by  any  town  in  Tompkins  county.  That  Act  is 
confined  to  towns  and  cities  in  11  counties  which  are  named, 
not  including  Tompkins.  The  Act  of  1867,  as  amended'  by 
the  Act  of  March  31st,  1869,  {Laws  of  New  York,  1869, 
<ihap.  84,  jp.  142,)  authorizes  the  board  of  directors  of  the 
company  to  construct  a  branch  railroad  from  the  line  of  its 
railroad  '*  at  any  point  in  the  connties  of  Chenango  or  Mad- 
ison, through  the  counties  of  Chenango,  Madison,  Cortland, 
Cayuga,  to  the  city  of  Auburn,  in  the  county  of  Cayuga, 
whenever,  in  the  judgment  of  the  directors,  the  same  shall  be 
for  the  interest  of  said  corporation,"  and,  also,  "in  like 
manner,"  to  construct  a  branch  road  from  the  village  of  Delhi 
to  the  line  of  said  road,  and,  also,  a  branch  road  from  the  vil- 
lage of  Ellenville  to  the  most  feasible  point  upon  the  line  of 
said  road  in  the  county  of  Sullivan  or  Orange,  and,  also,  a 
branch  road  in  the  counties  of  Madison,  Oneida  or  Oswego. 
Then  the  Act,  as  so  amended,  gives  to  towns,  cities  and  vil- 
lages along  the  line  of  the  said  branch  railroads,  or  interested 
in  the  construction  thereof,  in  any  county  through  which  said 
railroad  shall  run,  the  same  power  to  issue  bonds  "  to  aid  in 
the  construction  thereof,"  as  is  given  by  that  Act,  as  so 
amended,  and  by  the  said  Act  of  1866.  It  is  not  contended 
by  the  plain tiflE  that  there  is  anything  in  this  Act  of  1867,  as 
80  amended,  which  authorizes  the  issuing  of  bonds  by  any 
town  in  Tompkins  county. 

We  come  now  to  the  Act  of  1871,  under  which  the  power 
is  asserted  to  exist.  It  is  provided  as  follows,  by  §  1  of  that 
Act :    "  The  New  York  and  Oswego  Midland  Railroad  Com- 
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panj  are  hereby  authorized  and  empowered  to  extend  and 
constnict  their  railroad  from  the  city  of  Auburn,  or  from  any 
point  on  said  road  easterly  or  southerly  from  said  city,  upon 
such  route  and  location,  and  through  such  counties,  as  the 
board  of  directors  of  said  company  shall  deem  most  feasible 
and  favorable  for  the  construction  of  said  railroad,  to  any 
point  on  Lake  Erie  or  the  Niagara  river.    The  said   New 
York  and  Oswego  Midland  Railroad  Company  are  also  author- 
ized and  empowered  to  connect  their  railroad,  at  any  point 
in  the  county  of  Delaware,  with  the  Erie  Railway,  and  to 
locate  and  construct  such  spur  or  branch  railroad  as  shall  be 
deemed  necessary  by  the  board  of  directors  of  said  company 
to  make  such  connection,  in  the  county  of  Delaware ;  and 
the  said  New  York  and  Oswego  Midland  Railroad  Company 
are  further  authorized  and  empowered  to  extend  and  con- 
struct the'  l^ranch  road  to  the  village  of  Delhi,  From  said  vil- 
lage, or  some  point  near  the  same,  northerly  to  the  Albany 
and  Susquehanna  Raidroad,  and  easterly  to  or  near  the  vil- 
lage of  Andes  and  the  village  of  Margaretsville,  in  the  county 
of  Delaware ;  and  any  town,  village  or  city  in  any  county 
through  or  near  which  said  railroad  or  its  branches  may  be 
located,  except  such  counties,  towns  or  cities  as  are  excepted 
from  the  provisions  of  the  general  bonding  law,  may  aid  or 
facilitate  the  construction  of  the  said  New  York  and  Oswego 
Midland  Railroad,  and  its  branches  and  extensions,  by  the 
issue  and  sale  of  its  bonds,  in  the  manner  provided  for  "  in 
the  said  Act  of  1866,  and  the  Acts  amendatory  of  an4  supple- 
mentary thereto.     This  statute  does  not  give  power  to  every 
town  in  the  State,  nor  to  any  town  by  name,  nor  does  it 
designate  by  name  any  county.    It  confers  power  on  any  town 
"  in  any  county  through  or  near  which  said  railroad  or  its 
branches  may  be  located,"     What  is  meant  by  "  located  t " 
The  words  are  very  vague  and  loose.     ^'  Through  or  near 
which  "  probably  refers  to  "  county,"  as,  not  only  is  that  the 
last  antecedent,  but,  if  the  words  "  through  or  near  which  " 
refer  to  "  town,  village  or  city,"  the  words  "  in  any  county  *' 
would  be  superfluous.     So,  if  Lansing  is  a  town  in  a  county 
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through  or  near  which  the  railroad  or  its  branches  "  may  be 
located,"  that  is,  if  Tompkins  county  is  such  a  county,  then 
Lansing  may  issue  its  bonds  to  aid  the  construction  of  the 
railroad  and  its  branches  and  extensions.  The  Act  of  1866, 
(§  15,)  empowers  the  company  to  build  two  branch  railroads, 
which  are  designated.  The  Act  of  1867,  as  amended  in  1869, 
empowers  it  to  construct  other  branch  railroads.  The  Act  of 
1871  empowers  it  to  construct  other  extensions  or  branches. 
By  the  Act  of  1866,  the  branch  railroads  thereby  authorized 
to  be  built  are  to  be  built  "  whenever,  in  the  judgment  of 
the  directors,  the  same  shall  be  for  the  interest  of  said  cor- 
poration." The  same  language  is  used  in  the  Act  of  1867, 
in  regard  to  the  branch  railroads  thereby  authorized.  In  the 
Act  of  1871,  the  authority  is  to  extend  and  construct  their 
railroad,  (1,)  from  the  city  of  Auburn,  or  from  any  point  on 
said  road  easterly  or  southerly  from  said  city ;  (2,)  upon  such 
route  and  location,  and  through  such  counties,  aq  the  board  of 
directors  shall  deem  most  feasible  and  favorable  for  the  con- 
struction of  said  railroad  ;  (3,)  to  any  point  on  Lake  Erie  or 
the  Niagara  river.  These  three  things  concern  (1,)  the  start- 
ing point,  (2,)  the  route,  and  (3,)  the  terminus.  But,  the 
"  route  and  location  "  necessary  involve  the  starting  point 
and  the  terminus,  as  there  cannot  be  a  complete  route  and  a 
complete  location  which  do  not  comprehend  the  entire  struc- 
ture throughout  its  length.  So,  the  starting  point  and  the 
terminus  as  well  as  the  transit  route  between  the  two  are 
embraced  within  the  "  location  "  which  the  board  of  directors 
are  to  determine  upon  as  "  most  feasible  and  favorable  "  for 
the  construction  of  the  railroad,  in  respect  to  the  extension 
now  under  consideration.  So,  in  regard  to  the  second  branch 
railroad  authorized  by  the  Act  of  1871,  it  is  to  be  such  one 
^'  as  shall  be  deemed  necessary  by  the  board  of  directors  of 
said  company  ; "  and  the  other  extensions  authorized  by  the 
Act  of  1871  must  necessarily  have  a  "  route  and  location  '* 
or  be  "  located." 

It  is  not  here  contended,  that  either  the  railroad,  or  any 
one  of  its  said  branches,  was  located  through  or  near  the 
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conntj  of  Tompkins,  Id  the  sense  of  the  Act  of  1871,  unlesa 
it  was  the  extension  so  provided  for  to  a  point  on  Lake  Erie 
or  the  Niagara  river ;  and  it  is  contended,  that  that  wajs  lo- 
cated throngh  Tompkins  county  and  through,  the  town  of 
Lansing.  In  The  People  v.  Morgan^  (65  N.  T.^  587,)  the 
said  Acts  of  1867,  as  so  amended,  and  1871,  were  under  con* 
sideration,  in  respect  to  the  town  of  Scipio,  in  Cayuga  county. 
The  Conrt  of  Appeals  held,  that  that  town  might  be  em- 
braced in  the  Act  of  1867,  as  so  amended,  but  that  before  it 
could  have  the  authority,  under  that  Act,  as  so  amended,  to 
issue  bonds,  the  board  of  directors  of  the  railroad  company 
mnst  have  exercised  the  discretionary  power  vested  in  them, 
to  establish  a  branch  railroad  through  the  county  of  Cayuga; 
that  the  counties  through  which  the  branches  should  run 
were  the  only  ones  where  towns  were  empowered  to  issue 
bonds ;  that  it  was  not  the  intention  of  that  Act,  as  so 
amended,  that  any  towns  should  issue  bonds  unless  the  road 
should  run  through  it,  or  through  the  county  in  which  tho 
town  was  situated ;  that  such  result  might  follow  if  the  town 
bonds  should  be  issued  before  the  branch  road  was  located,  or 
the  board  of  directors  of  the  company  had  even  determined 
whether  or  not  they  would  exercise  the  privilege  of  construct- 
ing the  branch ;  and  that  it  did  not  appear,  in  that  case,  in 
any  manner,  that  the  branch  to  Auburn  had  been  located  or 
even  determined  upon,  when  the  proceedings  then  under  re- 
view were  instituted.  The  case  was  a  certiorari  to  review  the 
proceedings  of  the  assessors  of  the  town,  in  the  matter  of 
bonding  it  in  aid  of  said  company.  In  respect  to  the  Act  of 
1871,  the  Court  held,  that  that  Act  made  the  location  of  the 
road  or  branch  a  condition  precedent  to  the  right  to  issue 
bonds ;  that  there  was  no  proof  that  any  such  location  had 
been  made  at  the  time  of  the  proceedings  to  bond  the  town  ; 
that  there  was  no  evidence  of  any  authority  to  bond  that  town 
in  aid  of  the  railroad  ;  and  that  the  most  that  appeared  was, 
that  Acts  had  been  passed  purporting  to  authorize  the  bond- 
ing of  the  towns  in  Cayuga  county  in  certain  events,  which 
were  not  shown  to  have  occurred.    The  Court  held  this  ob- 
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jection  fatal,  and  vacated  the  proceedings.  The  case  cited 
does  not  decide  what  is  '^  location,"  or  what  is  sufficient  evi- 
dence of  location.  It  decides  that  there  was  no  evidence  of 
location  in  that  case.  It  implies  that  location  is  something 
which  is  to  follow  a  determination  by  the  board  of  directors 
to  construct  the  branch,  and  it  would  seem  further  to  imply 
that  where  location  is  established  such  prior  determination 
may  be  inferred. 

It  is  quite  clear  that  such  decision  of  the  Court  of  Appeals 
of  New  York  in  regard  to  the  Act  of  1871  gives  a  correct 
view  of  the  Act.  The  location  of  the  first  branch  authorized 
by  that  Act  was  a  condition  precedent  to  the  right  of  the 
town  of  Lansing  to  issue  the  bonds  in  question,  and  is  a  con- 
dition to  be  enforced  even  where  the  bonds  or  coupons  are  in 
the  hands  of  a  honafide  holder.  The  absence  of  such  a  loca- 
tion is  as  fatal  as  if  there  were  no  Act.  The  location  is  made 
by  the  Act  itself  expressly  to  precede  the  aid. 

It  is  not  proper  to  decide  what  evidence  must  be  given  to 
be  sufficient  evidence  of  location.  It  is  only  necessary  to  say 
that  the  evidence  of  location  given  in  this  case  was  not  suffi- 
cient, and  that  there  was  error  in  directing  a  verdict  for  the 
plaintiff.  On  another  trial  the  difficulty  may,  perhaps,  be 
obviated.  With  a  view  to  showing  precisely  what  the  insuf- 
ficiency of  evidence  was,  it  is  necessary  to  examine  it.  This 
is  the  whole  of  it :  "  Egbert  Williams,  sworn  on  behalf  of 
plaintiff,  testified  as  follows:  I  reside  in  Lansing.  Have 
lived  there  about  55  years.  In  1871,  or  the  fall  of  1870,  a  road 
was  graded  into  the  town  of  Lansing.  In  1872  it  began 
running.  Lansing  is  south  and  a  trifle  east  from  Auburn. 
The  railroad  started  from  Freeville,  Tompkins  county,  in  the 
town  of  Dryden,  ran  •through  part  of  Dryden  and  Lansing, 
and  into  the  towns  of  Genoa  and  Venice,  and  then  into  Scipio 
and  there  stopped.  Cars  were  run  on  it  with  the  Midland 
name  on — N.  Y.  &  O.  M. — and  other  cars.  Freeville  is  10 
miles  west  of  Cortland.  There  was  a  road  from  Freeville  to 
Cortland  and  from  Cortland  to  Norwich.  The  main  line  of 
the  Oswego  Midland  Railroad  goes  through  Norwich.  From 
where  the  road  stopped,  in  Scipio,  it  was  about  11  miles  to 
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Aobiini.  I  went  once  from  Cortland  to  Norwich  on  a  branch 
of  the  New  York  and  Oswego  Midhind  Kailroad.  The  road 
begins  sooth  from  Anbnm,  abont  7  miles  now  from  Anbnm, 
mns  southerly  through  the  town  of  Lansing  and  goes  to  Free- 
yille.  This  road  stops  there.  A  railroad  called  the  ITtica, 
Ithaca  and  Elmira  mns  from  Elmira  through  Ithaca  and  Free- 
Tille  to  Cortland.  The  branch  from  Norwich  to  Cortland  is 
by  the  New  York  and  Oswego  Midland  railroad*  I  went  by 
stage  from  Scipio  to  Auburn.  Cross-examined.  The  Utica, 
Ithaca  and  Elmira  is  another  road  and  runs  to  Freeville  and 
through  it.  It  was  understood  that  this  branch  of  the  New 
York  and  Oswego  railroad  began  at  Freeville.  When  the 
proceedings  to  bond  the  town  began,  no  work  had  been  done 
on  the  road.  The  grading  was  begun  in  1872, 1  think,  and 
finished  in  1873.  It  was  sometime  after  my  appointment  as 
commissioner  that  grading  was  begun.  I  think  it  was  begun 
in  the  fall  of  1873.  I  think  grading  was  not  begun  until 
after  I  was  appointed.  He-direct  Grading  was  not  com- 
menced till  after  we  were  appointed  commissioners  (October 
21st,  1871).  There  was  surveying  in  the  summer  previo*UB. 
I  saw  stakes  being  driven  where  the  road*  was  afterwards 
graded."  This  witness  was  one  of  the  three  commissioners 
who  issued  the  bonds. 

It  is  necessary  not  only  that  the  branch  should  have  been 
located,  but  that  it  should  appear  to  have  been  located  by  this 
company.  Surveying  a  route  first,  then  grading  it  where  it 
was  surveyed,  and  then  making  a  railroad  where  it  was  so 
graded,  amounts  to  nothing  unless  it  be  shown  that  the  rail- 
road so  made  was  made  by  this  company.  It  was  only  to  aid 
the  construction  of  this  railroad  and  its  branches  and  exten- 
sions, that  this  town  could  issue  its  bondS.  It  is  here  that  the 
evidence  is  defective.  There  was  surveying  before  the  com- 
missioners were  appointed,  but  that  it  was  done  by  this  com- 
pany does  not  appear.  Stakes  were  then  driven  where  the 
road  was  afterwards  graded,  the  grading  having  been  begun  af- 
ter the  commissioners  were  appointed.  But  it  does  not  appear 
that  it  was  graded  by  this  company.     Nor  does  it  sufficiently 
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appear  that  the  road  made  from  Freeville  through  Dryden 
and  Lansing  into  Genoa,  Venice  and  Scipio,  and  which  began 
ranning  in  1872,  was  a  road  constructed  by  this  company. 
The  witness  says  that  cars  were  run  on  it  with  the  name  of  this 
company  on  them ;  bat  he  also  says  that  other  cars  were  ran 
on  it.  As  it  connected  at  Freeville  with  the  road  ranning 
from  Freeville  to  Cortland,  and  there  was  a  branch  of  the 
Midland  road  from  Cortland  to  Norwich,  the  Midland  cars 
may  very  well  have  been  sometimes  used  from  Cortland  to 
Freeville  and  on  by  a  continuoas  track,  ander  some  arrange- 
ment. This  does  not  show  that  the  road  was  the  road  of  the 
Midland  company.  The  expression  of  the  witness,  that  it  was 
understood  that  this  branch  of  the  Midland  road  began  at 
Freeville,  amounts  to  nothing  as  proof  that  this  was  a  branch 
of  the  Midland  road.  There  is  nothing  else  on  the  snbject 
in  the  testimony.  As  Freeville  was  not  a  point  on  the  Mid- 
land road,  it  could  not,  nnder  the  Act  of  1871,  be  a  starting 
point  for  the  first  extension  anthorized  by  that  Act,  and  the 
starting  point  must  be  Auburn.  But  it  does  not  follow  that 
the  starting  point  may  not  be  Auburn,  and  the  road  be  located, 
within  the  Act,  as  an  extension  from  Aubarn,  although  work 
in  surveying  and  grading  and  otherwise,  in  a  direction  towards 
Aubnm,  be  first  done  at  a  distance  from  Auburn.  At  the 
trial,  it  was  supposed  that  the  evidence  showing  that  this  road 
was  a  branch  constructed  by  the  Midland  company  was  more 
full  and  distinct,  but  a  careful  consideration  of  it,  as  it  appears 
in  the  bill  of  exceptions,  leads  to  the  conclasion  that  a  new 
trial  most  be  granted,  for  the  reasons  above  set  forth. 

I  have  not  overlooked  the  decision  in  Smith  v.  The  Taum 
of  Tates^  (15  Blatchf.  C.  C,  jff.,  89.)  The  question  there  was, 
whether  the  town  was  a  town  "  sitaate  along  the  ronte  "  of 
the  railroad.  It  was  contended  that  the  roate  ought  to  have 
been  located  in  the  manner  prescribed  by  the  general  ^ct 
nnder  which  the  company  was  Organized.  But  the  Court  held, 
that,  as  the  road  had  not  yet  been  built,  the  language  referred 
to  a  town  on  the  contemplated  or  proposed  route  of  the  road« 
The  difficulty  in  the  present  case  is,  that  the  branch  in  question 


622  NORTHERN  DISTRICT  OP  NEW  YORK, 

Coe  V.  The  Cayuga  Lake  Railroad  Company. 

18  not  shown  to  have  been  a  contemplated  or  proposed  or  eon- 
Btmcted  road  of  the  Midland  company. 
The  motion  for  a  new  trial  is  granted. 

K  C.  Sprague^  for  the  plaintiff. 

R.  L.  Comstocky  for  the  defendant. 


Daniel  B.  Cob 
The  Cayuoa  Lake  Railroad  Cohpant  and  Henrt  Moboan. 

A  promissory  note  made  by  a  corporation  and  sealed  with  its  corporate  seal, 
payable  to  the  order  of  a  payee,  and  endorsed  by  him,  is  not  a  promissory 
note  negotiable  by  the  law  merchant,  within  §  1  of  the  Act  of  March  8d, 
1876,  (18  U.  8.  Stat,  at  Large,  470,)  and,  therefore,  an  assignee  of  it  cannot 
sae  the  payee  on  it,  in  a  Circuit  Conrt  of  the  United  States,  uilesshis  assignor 
could  have  sued  the  payee  on  it  in  sach  Court 

(Before  Blatohpobd,  J.,  Northern  District  of  New  York,  August  16tb,  1881.) 

Blatohford,  J.  This  suit  was  brought  against  the 
Cayuga  Lake  Eailroad  Company,  as  maker,  and  the  defendant 
Morgan,  as  endorser,  of  two  instruments  in  writing  which  the 
complaint  calls  promissory  notes.  Each  defendant  answered 
separately.  At  the  trial  before  the  Court  and  a  jury  the 
plaintiff  had  a  verdict  for  $30,787  89.  The  defendant 
Morgan  was  mover  for  a  new  trial,  on  a  bill  of  exceptions 
made  by  him.  The  instruments  were  alike  in  form,  except 
that  one  was  payable  5  months  after  date  and  the  other  6 
months  after  date.  The  form  was  this : 
"  $10,000.  Aurora,  N.  T.,  May  1st,  1873. 

Five  months  after  date  the  Cay oga  Lake  Railroad  Company 
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promises  to  pay  to  the  order  of  Henry  Morgan,  Prest.,  ten 
tbonsand  dollars,  at  the  office  of  Leonard,  Sheldon  &  Foster, 
No.  10  Wall  Street,  New  York  city,  value  received,  with 
interest. 

(     Seal  of  the  Cayu^     >    The  Cayuga  Lake  Kailroad  Company^ 
}  Lake  Railroad  Company.  ]        ^y  Henry  Morgan,  President." 
T.  Delafield,  Treasr.'^ 

Across  the  back  of  each  instmment  was  written  the  en- 
dorsement, *'  Henry  Morgan,  President."  The  signatures  to 
the  two  instruments  were  the  duly  authorized  signatures  of 
the  Cayuga  Lake  Eailroad  Company  by  the  defendant  Henry 
Morgan  as  its  President.  The  said  instruments  were  sealed 
with  the  seal  of  the  company,  which. was  duly  impressed 
thereupon  by  the  President  and  Treasurer  of  said  Company, 
by  its  authority,  at  the  time  such  signatures  were  made,  and 
at  that  same  time  the  endorsements  upon  the  back  of  said 
instruments,  of  the  words  "  Henry  Morgan,  President," 
were  made  by  the  said  Morgan.  He  was  at  that  time  the 
President  of  said  company.  There  was  due  demand  of  pay- 
ment, and  refusal,  and  due  notice  thereof  was  given  to  said 
Morgan.  At  the  time  of  the  commencement  of  this  action, 
September  16th,  1879,  the  plaintiff  was  a  citizen  of  Connecti- 
cut and  said  Morgan  was  a  citizen  of  New  York,  Said 
company  was  a  local  corporation  in  the  interior  of  New  York, 
having  its  line  of  road  on  the  shore  of  Cayuga  lake.  The 
said  notes  were  so  made  and  endorsed  for  the  purpose  of  being 
taken  to  the  city  of  New  Yoyk  to  raise  money  upon  for  the 
use  of  the  company.  For  such  purpose  they  were  delivered 
to  Mr.  James  R.  Cox,  as  special  agent  for  the  company,  who 
took  them  to  New  York  and  there  had  'them  cashed  by  Mr. 
James  B.  Stillman.  Said  Cox  received  the  money  from  said 
Stillman,  took  it  home  with  him  and  paid  it  over  to  the  com- 
pany for  its  use.  At  the  trial,  the  defendant  Morgan  proved 
that  the  said  instruments  were,  on  or  about  the  8d  of  May, 
1873,  transferred  by  the  agent  and  attorney  in  fact  of  said  com- 
pany to  one  James  Stillman,  who  then  was,  and  ever  since  has 
been,  and  still  is,  a  citizen  of  New  York,  who  discounted  said 
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instrameDts  and  paid  the  proceeds  thereof  to  Baid  agent,  who 
paid  over  the  same  to  the  treasurer  of  said  company ;  that 
the  defendant  Morgan  was,  on  the  said  3d  of  May,  1873, 
and  still  is,  a  citizen  of  New  York ;  that,  sometime  after  the 
matnrity  of  said  instruments,  they  were  sold  and  transferred 
by  said  Stillman  to  the  plaintiff ;  and  that  the  defendant  had 
no  benefit  of  any  part  of  tlie  proceeds  of  said  instruments. 
The  defendant  thereupon  requested  the  Court  to  instruct  the 
jury  to  render  a  verdict  for  the  defendant,  or  to  dismiss  the 
action,  upon  the  ground  that  the  said  instruments  are  not 
promissory  notes  negotiable  by  the  law  merchant ;  and  that, 
as  this  Court  would  not  have  had  jurisdiction  of  an  action  if 
brought  thereon  by  •  said  Stillman  before  the  assignment 
thereof,  therefore  it  had  no  jurisdiction  of  the  same  as 
brought  by  this  plaintiff.  The  Court  declined  and  refused 
80  to  instruct  the  jury,  or  to  dismiss  the  action,  and  held  and 
decided  that  the  Court  had  jurisdiction  of  the  action.  To 
such  refusal  and  dismissal  the  defendant  duly  excepted.  The 
defendant  also  requested  the  Court  to  direct  a  verdict  for  the 
defendant  on  the  ground  that  the  instruments  sued  upon 
were  not  promissory  notes  negotiable  by  the  law  merchant, 
but  were  sealed  instruments ;  and  that  the  signature  of  the 
defendant  upon  the  back  thereof  did  not  create  any  obliga- 
tion to  pay  the  same.  The  Court  refused  so  to  instruct 
the  jury  and  the  defendant  excepted.  The  defendant  further 
requested  the  Court  to  direct  a  verdict  for  the  defendant  on 
the  ground  that,  under  the  ci];cum8tances  of  this  case,  the 
signature  of  "  Henry  Morgan,  President,"  on  the  back  of  the 
said  instruments,  is  not  an  individual  endorsement  and  does 
not  create  any  individual  liability.  The  Court  refused  so 
to  instruct  the  jury  and  to  such  refusal  the  defendant  ex- 
cepted. The  defendant  then  requested  the  Court  to  submit, 
as  a  question  of  fact,  to  the  jury,  whether  it  was  the  intention 
of  the  said  Morgan  and  the  said  Stillman,  that  the  endorse- 
ments of  the  name  of  "  Henry  Morgan,  President,"  upon  the 
backs  of  said  instruments,  should  create  any  individual  liability 
against  the  defendant  Morgan.     The  Court  refused  to  submit 
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such  qnestioQ  to  the  jury,  to  which  the  defendant  excepted. 
The  Court  then,  at  the  request  of  the  plaintiff,  directed  the 
jury  to  render  a  verdict  in  favor  of  the  plaintiff  for  $30,787  89, 
being  the  amount  of  said  instruments  with  the  interest 
thereon.  The  defendant  excepted  to  the  ruling  and  decision 
directing  the  jury  to  render  said  verdict,  and  said  verdict  was 
rendered. 

The  question  of  jurisdiction  is  a  controlling  one,  for,  if 
this  Court  has  no  jurisdiction  of  this  action,  the  other  ques- 
tions raised  are  immaterial.  It  is  provided  by  §  1  of  the 
Act  of  March  3d,  1875,  (18  U.  S.  Stat,  at  Large^  470,)  that  no 
Circuit  Court  shall  ^'  have  cognizance  of  any  suit  founded  on 
contract,  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  Court  to  recover  thereon  if  no  assignment 
had  been  made,  except  in  cases  of  promissory  notes  negotiable 
by  the  law  merchant  and  bills,  of  exchange."  This  suit  is 
one  founded  on  a  contract  made  by  the  defendant  Morgan. 
it  is  in  favor  of  an  assignee.  The  rights  of  action  which 
Stillman  had  against  the  defendant  Morgan  were  assigned  by 
him  to  the  plaintiff  by  the  transfer  of  the  said  instruments  by 
Stillman  to  the  plaintiff,  after  their  maturity.  As  Stillman, 
from  a  time  prior  to  the  maturity  of  the  instruments  to  tlie 
time  of  the  trial,  was  always  a  citizen  of  New  York,  and,  as 
the  defendant  Morgan  was,  when  the  instruments  were  trans- 
ferred to  Stillman,  and  when  this  suit  was  commenced,  and 
at  the  time  of  the  trial,  a  citizen  of  New  York,  and  there  is 
nothing  in  the  bill  of  exceptions  to  show  that  he  was  ever  a 
citizen  of  a  different  State  from  Stillman,  there  is  nothing  to 
show  that  a  suit  could  ever  have  been  prosecuted  in  this  Court 
by  Stillman  against  Morgan  to  recover  against  Morgan  on  his 
said  contract,  if  Stillman  had  not  made  said  assignment.  It 
follows,  therefore,  that  this  Court  has  no  jurisdiction  of  this 
suit  against  said  Morgan,  unless  this  is  a  case  of  a  promissory 
note  negotiable  by  the  law  merchant,  as  it  is  not  the  case  of  a 
bill  of  exchange.  As  the  suit  against  the  defendant  Morgan 
is  brought  as  a  suit  on  his  endorsements  of  promissory  notes. 
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the  case  is  a  case  of  promissory  notes,  within  the  statute,  it  is 
a  case  of  snch  endorsements. 

The  instruments,  aside  from  the  seal  of  the  company,  have 
all  the  qualities  of  promissory  notes,  and  of  promissory  notes 
made  by  the  company  as  a  corporation.  They  are  in  the  name 
of  the  company,  it  promise^  to  pay,  and  it  signs  them  by  its 
President.  But  they  were  sealed  with  the  seal  of  the  company, 
and  it  was  a  corporation,  and  said  seal  was  duly  impressed  on 
them  by  its  President  and  Treasurer,  by  its  authority,  at  the 
time  tlie  notes  were  signed  by  it.  From  what  appears  in  the 
bill  of  exceptions  it  may  properly  be  inferred  that  the  seal  re- 
ferred to  was  the  corporate  seal  of  the  corporation,  and  that  the 
words  ^'  Seal  of  the  Cayuga  Lake  Railroad  Company ''  appear 
impressed  on  the  face  of  each  instrument,  as  the  impression 
of  the  seal  referred  to,  though  these  facts  are  not  thus  dis- 
tinctly stated  in  the  bill  of  exceptions.  The  answer  of  the 
defendant  Morgan  states  that  the  company  was  a  corporation 
and  had  and  used  a  corporate  seal,  and  that  the  said  instru- 
ments were  executed  by  it  under  its  corporate  seal.  The 
instruments  do  not,  in  words,  refer  to  a  seal  otherwise  than 
as  said  impressions  contain  the  words  they  do. 

In  order  to  be  within  the  exception  in  the  statute,  the  in- 
strument must  not  only  be  a  promissory  note,  but  must  be 
one  negotiable  by  the  law  merchant.  There  is  no  distinction 
made  by  the  statute  between  a  promissory  note  made  by  an 
individual  and  a  promissory  note  made  by  a  corporation.  If 
the  instruments  in  question  were  made  by  an  individual  in- 
stead of  a  corporation,  it  would  seem  impossible,  in  view  of 
long  settled  and  well  settled  principles  of  law,  to  contend 
that,  if  they  bore  the  seal  as  well  as  the  signature  of  the 
individual,  they  were  promissory  notes  negotiable  by  the 
law  merchant.  As  an  individual  can  make  a  promissory  note 
and  not  add  his  seal  to  it,  and  can  also  make  one  and  add  his 
seal  to  it,  the  instrument  is,  in  the  first  case,  a  promissory  note 
negotiable  by  the  law  merchant,  if  payable  to  bearer  or  order, 
while  in  the  second  case  it  is  not  a  promissory  note  negotiable 
by  the  law  merchant,  but  is  a  specialty.    So,  a  corporation 
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can  make  a  promissory  note,  whereby  it  promises  to  pay  to 
bearer  or  order  a  certain  sum  of  money,  at  all  events,  at  a 
certain  time  and  place,  and  can  sign  the  instrument  by  caus- 
ing it  to  be  signed  by  its  President  and  Treasurer,  without 
affixing  its  corporate  seal,  and  the  instrument  will  bind  it,  as 
its  promissory  note,  as  a  simple  contract,  not  a  specialty,  unless 
it  be  restrained  by  some  provision  of  statute  from  contracting 
otherwise  than  under  it4S  corporate  seal.  But  if  to  such  an 
instrument  its  corporate  seal  be  added,  such  seal  is  its  seal, 
as  the  seal  of  the  individual  maker  is  his  seal,  and  the  like 
consequences  foUow.  The  instrument  without  the  corporate 
seal  will  be  a  promissory  note  negotiable  by  the  law  merchant, 
and  the  instrument  with  the  corporate  seal  will  be  a  specialty 
and  not  a  promissory  note  negotiable  by  the  law  merchant. 
If  the  capacity  to  make  the  instrument  without  as  well  as  with 
the  seal  exists,  it  cannot,  when  made  with  the  seal,  be  a  prom- 
issory note  negotiable  by  the  law  merchant. 

It  is  not  enough  that  the  instrument  be  negotiable,  but  it 
must  be  a  promissory  note,  and  one  negotiable,  and  one  nego- 
tiable by  the  law  merchant.  The  statute  does  not  say,  a  ne- 
gotiable instrument,  or  a  negotiable  bond,  or  a  negotiable 
chose  in  action.  The  prior  statute  (Bev.  Stat  U,  S.,  §  629,) 
provided,  that  no  Circuit  Court  should  '^  have  cognizance  of 
any  suit  to  recover  the  contents  of  any  promissory  note  or 
other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  Court  to  recover  the 
said  contents  if  no  assignment  had  been  made,  except  in  cases 
of  foreign  bills  of  exchange."  In  the  prior  statute,  the  thing 
out  of  which  the  exception  is  carved  is  a  '^  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  action."  In 
the  new  statute,  the  thing  out  of  which  tlie  exception  is  carved 
is  "  a  suit  founded  on  contract."  In  the  prior  statute,  the  ex- 
ception is  one  ^^  in  cases  of  foreign  bills  of  exchange."  In  the 
new  statute  the  exception  is  one  ^^  in  cases  of  promissory  notes 
negotiable  by  the  law  merchant  and  bills  of  exchange."  The 
general  inhibition  in  the  new  statute  is  broader  and  more  gen- 
eral than  in  the  prior  one,  and  the  exception  covers  more 
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gronnd  in  the  new  statute  than  in  the  prior  one.  But  the 
statutory  language  in  the  exception  cannot  be  extended  by 
construction.  It  would  have  been  easy  to  say  negotiable  in- 
strument, or  negotiable  bond  or  other  instrument,  or  negotia- 
ble chose  in  action,  or  instrument  negotiable  by  the  law  mer> 
chant  or  otherwise.  The  argument  on  the  part  of  the  plaint- 
iff is  directed  to  showing  that  the  instruments  in  question  are 
negotiable,  not  that  they  are  such  instruments  as  the  exception 
in  the  statute  speaks  of.  It  cannot  be  supposed  that  Congress^ 
in  1875,  with  the  large  experience  which  had  been  had  at  that 
time,  in  the  United  States,  in  bonds,  obligations,  certificates  of 
indebtedness  and  promissory  notes,  under  seal  and  not  under 
seal,  of  municipal  corporations  and  private  corporations,  did 
not  understand  and  recognize,  in  making  such  exception,  the 
distinction  between  a  promissory  note  negotiable  by  the  law 
merchant,  as  an  instrument  well  known  to  law  and  to  com- 
merce, and  to  be  identified  by  that  description,  and  other  in- 
struments which,  though  they  had  come,  by  statute  or  gen- 
eral usage  or  judicial  decisions,  to  be  regarded  as  in  a  certain 
sense  negotiable,  were  not  promissory  notes  negotiable  by  the 
law  merchant.  The  obligations  of  municipalities  payable  to 
bearer  have  been  placed,  by  numerous  decisions  of  the  Su- 
preme Court  of  the  United  States,  in  the  category  of  nego- 
tiable instruments  transferable  by  delivery,  so  far  as  to  author- 
ize the  holder  to  demand  payment  of  them,  and  to  maintain, 
in  his  own  name,  an  action  upon  them,  but  they  do  not  there-^ 
by  necessarily  become  negotiable  instruments  in  the  sense  of 
the  law  merchant.  (  Wall  v.  County  of  Monroe,  13  Otto,  74, 
79.)  And,  even  where  they  have  such  a  status  that,  passing 
into  the  hands  of  a  lona  fide  purchaser  for  value  before  ma- 
turity, they  do  so  freed  from  any  infirmity  in  their  origin, 
(Cromwell  v.  County  of  Sac,  6  Otto,  51,  57,)  they  are  not 
promissory  notes  negotiable  by  the  law  merchant,  in  the  sense 
of  the  statute  under  consideration.  Such  obligations  payable 
to  bearer  are  deemed  payable  to  t]^e  holder,  and  so,  under  this 
Act  of  1875,  the  holder  who  sues  is  not  regarded  as  an  as- 
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signee  of  the  contract,  bat  is  a  holder  through  a  transfer  by 
dehvery. 

I  am  satisfied,  that,  on  the  ground  of  want  of  jurisdiction, 
a  verdict  for  the  defendant  Morgan  ought  to  have  been 
directed,  and  that,  for  that  reason,  a  new  trial  must  be 
granted. 

Oeorge  F.  CamstocJcy  for  the  plaintiff. 
William  K  Cog&weUy  for  the  defendant  Morgan. 


Thb  Staffobd  National  Bank 

Amasa  Spbagttb,  William  Spbague  and  Zaohabiah  Chaf- 

FBR.     In  EQurrr. 

A  salt  wfts  bronglit  by  petition  in  the  State  Court,  praying  foreolosnre  of  a 
judgment  lien  on  real  estate,  poaaeBsion  of  the  premises,  the  setting  aside  of 
a  tnist  deed  and  aasignmenta  alleged  to  haye  been  fraudolent  and  Yoid  as  to 
the  plaintiff,  and  the  recovery  of  damages.  The  suit  was  remoyed  into  thia 
Court,  and  then  the  defendants  demurred  to  the  petition  because  equitable 
and  legal  grounds  of  relief  were  joiued  in  it.  This  Court  allowed  the  prayer 
for  damages  to  be  erased,  without  costs. 

Hie  defendants  also  demurred  for  multifariousness,  because  the  petition  prayed 
for  the  foreclosure  of  a  judgment  lien  on  the  interest  of  the  judgment  debtors 
in  land,  and  for  the  setting  aside  of  a  prior  trust  deed,  made  by  them,  of  the 
same  land :  Held,  that  the  petition  was  not  multifarious. 

(Before  Sbifman,  J.,  Connecticut,  August  17th,  1881.) 

Shipman,  J.  This  is  a  demnrrer  to  the  plaintiffs  bill,  upon 

the  gronnd  of  mnltifarionsness.     The  plaintiff    originally 

brought  its  petition  in  equity  to  the  State  Court,  alleging,  in 

substance,  that  it  was  a  judgment  creditor  of  Amasa  Sprague 
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and  William  Spragne,  and  that,  to  secure  its  unsatisfied  judg- 
ment, it  had  duly,  on  Jxme  10th,  1880,  filed  its  judgment  lien, 
upon  a  large  amount  of  real  estate  in  this  State,  described  in 
the  petition,  and  situate  in  the  towns  of  Sterling,  Canterbury^ 
Scotland,  Windham,  and  Franklin,  alleged  to  belong  to  the  said 
Spragues,  or  one  of  them,  which  land  had  been  attached  in  the 
suit  upon  which  said  judgment  was  obtained  ;  that,  in  Septem- 
ber, 1873,  Zachariah  Chaffee  caused  to  be  recorded  in  the  land 
records  of  the  towns  of  Windham,  Sterling,  and  Scotland,  a 
trust  deed,  dated  November  1st,  1873,  by  which  deed  said 
Amasa  and  William  Sprague  pretended  to  convey  to  said 
Chaffee  all  the  lands  described  in  said  certificate  of  hen  ;  and 
that  said  deed  is  fraudulent  and  void  as  to  the  plaintiff,  for 
sundry  alleged'reasons,  one  being  that,  at  the  time  of  its  exe- 
cution and  delivery,  the  grantors  were  hopelessly  insolvent, 
and  executed  and  delivered  the  deed  without  consideration, 
for  the  purpose  of  placing  the  property  beyond  the  reach  of 
their  creditors,  and  to  delay  and  hinder  them  in  the  collection 
of  their  claims.     It  is  further  alleged,  that  said  deed  provided, 
that,  after  the  payment  of  certain  extension  notes,  to  be  ac- 
cepted by  the  Sprague  creditors  in  discharge  of  their  original 
claims,  the  residue  of  the  property  should  be  returned  to  the 
grantors ;  that  the  plaintiff  was  not  a  party  to  the  deed  and 
never  assented  thereto ;  and  that,  on  April  6th,  1874,  new  as- 
signments were  made  to  said  Chaffee,  by  A.  &  W.  Sprague, 
as  a  firm  and  individually,  of  said  property  covered  by  said 
certificate  of  lien,  which  assignments  were  also  fraudulent  and 
void  as  to  the  plaintiff,  for  divers  alleged  reasons,  one  of 
which  was,  that  the  object  of  said  assignments  was  to  postpone 
and  delay  the  creditors  of  the  said  Spragues.     The  petition 
further  alleged,  that  Amasa  Sprague,  William  Sprague  and 
said  Chaffee  arc  in  possession  of  said  real  estate,  and  prayed 
for  a  foreclosure  of  said  judgment  Uen,  for  possession  of  said 
premises,  that  the  trust  deed  and  assignments  be  declared  to 
be  void  and  of  no  effect,  that  the  title  of  Chaffee  may  be  post- 
poned to  that  of  the  plaintiff,  and  for  damages.    The  joinder 
of  causes  of  action  at  law  and  in  equity  is  permitted  by  the 
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recent  Practice  Act  of  this  State.  The  action  was  removed  to 
this  Court,  and  the  defendants  demurred  upon  the  ground 
that  the  complaint  joins  in  one  proceeding  a  cause  of  action 
at  law  for  damages  and  a  cause  of  action  in  equity,  and  that 
said  complaint  contains  distinct  matters,  in  which  the  defend- 
ants are  not  both  interested,  viz.,  the  foreclosure  of  a  judg- 
ment lien  and  the  setting  aside  a  trust  deed  to  Chaffee. 

As  to  the  first  cause  of  demurrer,  the  plaintiff  admits  that, 
by  the  equity  rules  and  practice  of  the  United  States'  Courts, 
legal  and  equitable  grounds  of  relief  cannot  be  joined  in  a  bill 
in  equity,  and  moves  for  leave  to  amend  by  erasing  the  prayer 
for  damages,  which  motion  is  granted,  without  costs. 

The  second  cause  of  demurrer  presents  the  question  which 
is  in  dispute.  Judge  Story  {£q.  PL^  see.  271,)  defines  mul- 
tifariousness to  be  "  the  improperly  joining  in  one  bill  dis- 
tinct and  independent  matters  and  thereby  confounding 
them ;  as,  for  example,  the  uniting  in  one  bill  of  several  mat- 
ters perfectly  distinct  and  unconnected,  against  one  defendant, 
or  the  demand  of  several  matters  of  a  distinct  and  independ- 
ent nature  against  several  defendants,  in  the  same  bill."  It 
is  said  by  the  defendants  that,  in  this  bill,  there  are  two  sub- 
jects, which  are  distinct  and  independent — 1st,  the  fore- 
closure of  a  judgment  lien  upon  the  interest  of  the  Spragues 
in  the  land ;  and,  2d,  the  setting  aside  of  a  prior  deed  to 
Chaffee. 

While  this  twofold  prayer  may  come  within  the  letter  of 
the  definition  of  multifariousness,  I  do  not  think  that  it 
comes  within  the  evil  which  the  rale  was  intended  to  prevent, 
viz.  the  uniting  in  one  suit  questions  which  it  was  impractica- 
ble to  deal  with  at  the  same  time,  by  reason  of  their  inde- 
pendent character,  or  which  could  not  be  so  dealt  with  without 
burdening  the  parties  with  expense  and  inconvenience.  In 
fact,  because  the  circumstances  of  each  case  differ,  there  is  no 
arbitrary  and  inflexible  role  as  to  what  constitutes  fatal 
multifariousness,  and  Courts  of  equity  are  wont  to  permit 
joinder  of  questions  which  are  to  a  certain  extent  distinct, 
when  it  can  be  done  without  inconvenience.    {Story's  JEq,  PZ., 
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sec.  589;  Games  v.  Chew,  2  Bow.^  619/  Hog^art  v.  Cvtts^ 
1  Craig  cfe  PhUL^  204.)  "And,  in  new  cases,  it  is  to  be  pre- 
sumed that  the  Court  will  be  governed  by  those  analogies 
which  seem  best  founded  in  general  convenience,  and  will 
best  promote  the  due  administration  of  justice,  without  mul- 
tiplying unnecessary  litigation  on  one  hand,  or  drawing 
suitors  into  needless  and  oppressive  expenses  on  the  other." 

An  examination  of  the  allegations  of  this  bill  will,  I  think, 
satisfy  the  mind  that  the  joinder  of  these  two  matters  would 
prevent  needless  multiplicity  of  suits,  and  would  not  be  in- 
convenient to  any  of  the  defendants.    In  1878,  the  Messrs. 
Sprague  became  insolvent,  and  executed  a  deed  of  trust  of 
their  lands  in  Connecticut  to  Mr.  Chaffee,  upon  certain  trusts. 
The  plaintiff  says  that  this  deed  and  the  subsequent  assign- 
ments are  fraudulent  and  void  as  to  those  creditors  who  did 
not  assent  to  their  provisions,  and  that  it,  being  a  non-assent- 
ing creditor,  attached  these  lands,  or  a  part  of  them,  obtained 
judgment,  and  filed  its  certificate  of  lien.     The  object  of  the 
plaintiff  is  to  perfect  its  title  to  the  lands  by  a  decree  of  fore- 
closure, and  by  a  removal  of  a  cloud  upon  the  title  which  was 
created  by  a  void  deed  of  the  judgment  debtor.    In  some 
cases,  the  cloud  has  been  so  placed,  perhaps  by  third  persons, 
or  has  so  arisen,  as  in  BamJcs  v.  WaJ^cer^  (2  Sam^.  Ch.  J?., 
844,)  as  to  make  the  examination  of  both  questions  in  one  suit 
impracticable,  or  very  inconvenient  to  the  parties  and  to  the 
Court.    In  this  case,  there  is  no  difficulty  in  investigating  the 
two  questions  at  the  same  time.     The  cloud  was  placed  by 
the  Messrs.  Sprague,  both  they  and  Chaffee  have  either  a  title 
or  an  interest  in  the  lands,  and  both  are  in  possession.    All 
the  defendants  are  desirous  to  defend  the  validity  of  the  trust 
deed,  and  to  protect  the  property  from  the  attack  of  non-as- 
senting creditors.    It  is  a  question  in  which  they  are  all  in- 
terested. 

Again,  the  practical  and  substantial  question  in  this  case 
is  in  regard  to  the  validity  of  the  trust  deeds.  Apart  from 
that  question,  the  foreclosure  would  be  a  mere  formal  pro- 
ceeding.    The  bill  for  foreclosure  is  a  means  by  which  the 
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plamtiffs  place  themselves  in  proper  position  to  attack  the 
deed.  It  would  be  an  unnecessary  delay  to  compel  the  plaint- 
iff to  obtain  a  decree  of  foreclosure  and  then  to  commence 
the  snit  which  is  to  determine  the  only  seriously  mooted 
question  in  the  litigation.  The  law's  necessary  delay  fre- 
quently causes  inconvenience  and  injuries  to  suitors.  Courts 
should  be  careful  not  to  create  delay  and  multiply  expenses 
by  unnecessary  technicalities.  If  the  questions  are  severed, 
the  severance  will  unnecessarily  postpone  the  adjudication  of 
the  substantial  and  vital  question  in  dispute,  while  the  union 
of  the  questions  will  subject  the  defendants  to  no  inconveni- 
ence and  to  no  additional  expense. 

The  second  cause  of  demurrer  is  overruled. 

Ratdiffe  Sicks  and  Jeremiah  HdUey^  for  the  plaintiff. 

ChaHes  E,  Perkirhs^  for  the  defendants. 


Emma  Thomas,  Administratrix,  &o. 

vs. 

The  Delaware,  Laokawanna  and  Western  Railroad 

Company. 

The  doty  of  a  railroad  company  as  to  speed  and  care,  in  running  a  train,  in  ap- 
proaching a  priyate  farm  road-crossing,  where  the  view  of  its  track  from  said 
road  is  obstmcted  by  freight  cars  left  by  it  on  a  side  track,  considered. 

The  doty  of  a  person  approaching  said  crossing  by  the  farm  road,  considered. 

(Before  Wallaob,  J.,  Northern  District  of  New  York,  September  1st,  1881.) 

Wallaob,  J.  The  points  raised  by  the  defendant  on  its 
motion  for  a  new  trial  are  not  well  taken.  The  instructions 
to  the  jury  fully  and  correctly  presented  the  law  of  the  case. 
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The  plaintiff's  intestate  was  killed  while  crossing  the  railroad 
track  of  the  defendant  at  a  private  crossing,  where  he  had  a 
right  to  be,  and  in  regard  to  which  the  defendant  was  charged 
with  the  duty  of  exercising  reasonable  care  for  the  protection 
of  those  entitled  to  use  it.  The  evidence  authorized  the  jury  to 
find  that  the  defendant  was  guilty  of  negligence  in  running  its 
special  train  at  a  furious  rate  of  speed  across  a  crossing  which 
it  had  obstructed  by  its  freight  cars,  so  that  the  view  of  an 
approaching  train  was  intercepted,  without  ringing  the  engine 
bell,  or  making  other  signal  of  approach.  The  deceased  was 
not  a  trespasser  or  mere  licensee  in  the  use  of  the  crossing. 
He  had  as  much  right  there  as  the  defendant  had.  The  cross- 
ing was  a  private  road  which  existed  before  the  railroad  was 
constructed,  for  the  use  of  the  farm  which  the  railroad  di- 
vided, and  for  the  use  of  the  tenants  and  the  factory.  The 
land  of  the  defendant  was  servient  to  the  easement  which  this 
road  constituted.  The  rights  and  obligations  of  the  deceased 
and  the  defendant,  the  one  towards  the  other,  were  the  same 
as  though  the  crossing  were  a  public  highway,  except  that  the 
defendant  was  not  required  to  make  the  statutory  highway 
signals. 

The  jury  were  instructed,  that,  although  there  was  no 
statutory  obligation  on  the  part  of  the  defendant  to  ring  a 
bell  upon  approaching  this  crossing,  they  might  find  it  was 
negligence  to  omit  this  when  running  at  a  high  rate  of  speed, 
at  a  time  when  the  view  of  the  train  was  so  far  obstructed  by 
the  cars  which  had  been  permitted  to  remain  upon  the  side- 
track as  to  render  t^e  use  of  the  crossing  peculiarly  hazard- 
ous. The  jury  were  also  instructed,  that  the  defendant  ordi- 
narily had  the  right  to  maintain  such  a  rate  of  speed  as  it 
might  think  proper,  but  that  the  condition  of  the  crossing, 
for  which  the  defendant  was  responsible,  might  impose  some 
restrictions  upon  this  right,  and,  under  the  circumstances,  the 
jury  might  predicate  negligence  upon  excessive  speed.  Upon 
all  the  facts  it  was  left  to  the  jury  to  determine  whether  the 
defendant  failed  to  observe  that  measure  of  care  which  would 
be  incumbent  upon  a  prudent  and  intelligent  individual  under 
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like  circnmstances.     These  instractions  were  as  favorable  as 
tlie  defendant  has  any  right  to  insist. 

Bailroad  corporations  may  ordinarily  maintain  such  rate 
of  speed  with  their  trains  as  they  see  fit.  They  may  even 
permit  their  officers  to  enjoy  the  luxury  of  special  trains  and 
dash  over  their  roads  with  a  single  car  almost  noiselessly  and 
at  lightning  speed.  They  may  use  their  side  tracks  near  the 
intersection  of  highways  or  private  roads  for  the  storing  of 
empty  cars.  While  these  things  may  not  be  agreeable  to  the 
general  public,  they  are,  nevertheless,  within  the  privileges 
with  which  railroad  corporations  have  been  invested ;  and  the 
public  have  no  right  to  complain  because  they  are  legitimately 
within  these  privileges.  But,  when  these  privileges  come  in 
•collision  with  the  rights  of  those  who  use  the  highways  or 
private  roads  to  cross  the  railroad,  they  must  give  way, 
because,  as  to  these  persons,  the  railroad  corporation  is  under 
the  obligation  of  exercising  reasonable  care  to  prevent  injury. 
What  is  reasonable  care,  or,  conversely,  what  omission  of 
precaution  is  negligence,  can  only  be  defined  by  general  pro- 
positions, the  application  of  which  must  depend  upon  the 
circumstances  of  the  particular  case. 

In  ConUnefUal  Improvement  Company  v.  Steady  (95  U.  &, 
161,)  it  is  stated,  that  travellers  upon  a  highway  whidi  crosses 
a  railroad  and  the  railroad  company  have  mutual  and  recipro- 
cal duties  and  obligations,  and,  although  the  train  has  the 
right  of  way,  the  same  degree  of  care  and  diligence,  in  avoid- 
ing a  collision,  is  required  from  each  of  them,  and  that  the 
degree  of  diligence  to  be  used  on  either  side  is  such  as  a 
prudent  man  would  exercise  under  the  circumstances  of  the 
case,  in  endeavoring  fairly  to  perform  his  duty.  In  this  case, 
the  Court  approved  the  ruling  of  the  Court  below,  that  the 
amount  of  care  required  of  the  railroad  company  depended  on 
the  risk  of  danger,  and  that,  when  the  view  was  obstructed, 
so  that  parties  crossing  the  railroad  could  not  see  an  approach- 
ing train,  the  latter  should  approach  the  crossing  at  a  less 
rate  of  speed,  and  use  increased  diligence  to  give  warning  of 
its  approach. 
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mioi^       ^^  ^IgQ  fairly  presented  to  the  jury  upon  the 
f  Deg^^^^^  ^^  *^®  deceased.    They  were  instructed 
^  t  't  ^^  incumbent  upon  him,  before  attempting  to  crosa 
htrsc^)  *^  ^^  *^  ^^  faculties  to  ascertain  whether  or  not 
,    ^q](]  do  so  safely,  and  that  he  was  held  to  that  measure  of 
ggj-e  and  prudence  which  would  have  been  exercised  by  an 
ijjteUigent  and  careful  man  under  the  same  circumstances. 
^Notwithstanding  the  testimony  of  the  defendant's  witnesses, 
the  jury  were  at  liberty  to  draw  the  inference  that,  owing  to 
the  obstructions,  the  deceased  did  not  see  the  approaching 
train,  and  that,  owing  to  the  noise  of  the  factory,  he  did  not 
bear  it.     The  absence  of  any  fault  upon  the  part  of  the  de- 
ceased may  be  inferred  from  the  circumstances,  in  connection 
with  the  ordinary  habits,  conduct  and  motives  of  men.     The 
natural  instinct  of  self  preservation,  in  the  case  of  a  sober  and 
prudent  man,  stands  in  the  place  of  positive  evidence.    {John- 
son V.  Hudson  £.  B.  B.  Co.^  20  If.  JT.,  65.) 

It  was  correct  to  instruct  the  jury  that  the  deceased  had 
a  right  to  assume  that  the  defendant  would  use  more  care,  in 
vie^  of  the  obstructed  condition  of  the  crossing,  than  ordi- 
narily. The  law  will  never  hold  it  imprudent  in  any  one  to 
act  upon  the  presumption  that  another,  in  his  conduct,  will 
act  in  accordance  with  the  rights  and  duties  of  both.  {New- 
son  V.  iT.  T.  C.  B.  B.  Co.,  29  N.  Z.,  383 ;  Uddy  v.  St. 
Louis  B.  B.  Co.,  40  Mo.,  606 ;  Lomghoff  v.  Milwavkee  B.  B. 
Co.,  19  Wis.,  489 ;  Began  v.  EigMh  Ave.  B.  B.  Co.,  15  iT. 
Y.,  383 ;  Penn.  B.  B.  Co.  v.  Ogier,  35  Pe^in.,  60,  72.)  But, 
assuming  that  the  deceased  saw  the  approaching  train  sixty 
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rods  from  the  croesing,  as  he  was  preparing  to  crosB,  it  would 
have  been  error  to  instmet  the  jury,  as  requested,  that  he  wag 
guilty  of  contributory  negligence  if  he  did  not  stop  to  see  if 
he  could  cross  safely,  just  as  he  emerged  upon  the  track  from 
behind  the  empty  car  upon  the  side  track.  {Kellogg  y.  N.  Y. 
C.  R.  B.  Co.,  79  N.  Y.J  72.)  The  jury  were  at  liberty  to 
find,  that,  if  the  train  had  been  approaching  at  ordinary  speed, 
there  was  ample  time  for  the  deceased  to  cross  in  safety.  As 
the  result  proved,  if  the  train  had  been  running  at  twenty 
miles  an  hour  instead  of  forty,  indisputably,  there  would  have 
been  ample  time.  It  is  not  negligence,  per  se,  to  cross  a  track 
in  front  of  an  approaching  train.  When  there  is  ample  time^ 
it  is  the  daily  practice  of  prudent  men  to  do  so.  Where  a 
person  crosses  in  plain  sight  of  a  train  and  is  struck  there  is 
an  irresistible  influence  of  fact  that  there  was  not  sufficient  time 
to  cross,  because  the  proximity  of  the  train  can  be  measured 
at  every  step  taken  by  the  pedestrian,  and,  in  such  a  case,  it 
would  be  proper  to  rule  that  the  defence  of  contributory 
negligence  is  established.  Such  was  the  case  in  HaU/rodd  Co. 
T.  Houeton,  (95  U.  S.,  697 ;)  and  this  latter  proposition  was 
charged  in  the  present  case. 

It  is  urged,  that  the  Court  erred  in  permitting  the  plaint^ 
iff  to  show  how  long  the  empty  freight  cars  had  been  per- 
mitted to  stand  upon  the  side  track  prior  to  the  time  of  the 
accident.  Undoubtedly,  the  material  inquiry  was  as  to  the 
condition  of  things  at  the  time  the  accident  took  place,  and 
the  jury  were  very  explicitly  instructed  to  this  effect.  The 
fact  elicited  was  treated  simply  as  part  of  the  history  of  the 
case  and  wits  not  prejudicial  to  the  defendant.  This  point 
cannot  avail  the  defendant. 

Judgment  is  ordered  for  plaintiff. 

Ed/uowrd  SurUmrty  for  the  plaintiff. 
John  D.  Keman,  for  the  defendant. 
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HiBAM  Tucker  vs.  Saegent  &  Co.    In  Equttt. 

Re-issaed  letters  patent  Noe.  2,866  and  2,866,  granted  September  11th,  1866,  to 
the  Tucker  Mann&ctoring  Company,  as  assignee  of  Hiram  Tacker,  one  for  an 
improYed  process  of  bronzing  or  coloring  iron,  and  the  other  for  the  iron 
thus  bronzed,  the  original  patent  baying  been  issaed  December  16th,  I86S, 
coYer  the  dlscoYery  that  bright  oast  iron,  coYered  with  a  thin  film  of  oil, 
will  take  on,  by  the  action  of  a  high  heat,  a  new  sorfaoe  resembling  bronze, 
and  are  not  infringed  by  an  article  made  by  coYering  the  oxidized  snr&oe  of 
the  iron  with  an  oxidized  coat  of  Yarnish. 

(Before  SmPMAN,  J.,  Connecticut,  September  2d,  1881.) 

Shipman,  J.     This  is  a  bill  in  equity,  based  upon  the 
alleged  infringement  of  re-issned  letters  patent,  Nos.  2,355 
and  2,356,  dated  September  11th,  1866,  and  granted  to  the 
Tucker  Manufacturing  Company,  as  assignee  of  Hiram  Tucker, 
and  now  owned  by  the  plaintiff,  one  patent  being  for  an  im- 
proved process  of  bronzing  or  coloring  iron,  and  the  other 
being  for  the  iron  thus  bronzed.    The  original  patent  was 
issued  December  15th,  1863.    These  re-issued  patents  were 
the  subject  of  litigation  before  Mr.  Justice  Clifford,  in  Thicker 
V.  Tttoher  Manufacturing  Company^  (4  Clifford^  397,)  and 
before  Judge  Lowell,  in  Tucker  v.  Burditt^  (5  I^ed.  Bep., 
808,)  and  in  Tucker  v.  Dana,  (7  i3.,  213.)    They  have  here- 
tofore, to  a  certain  extent,  been  the  subject  of  discussion  in 
this  Court.    Judge  Lowell,  in  Tucker  v.  Burditt,  describee 
the  patented  process  and  construes  the  patent  as  follows: 
^^  The  process  consists  of  cleaning  a  piece  of  cast  iron  of  the 
desired  pattern,  from  the  sand  and  scale  which  adhere  to  it 
when  it  comes  from  the  mould,  and  then  coating  it  with  a 
very  thin  film  of  oil,  and  subjecting  it  to  a  high  degree  of 
heat,  one  or  more  times,  whereby  various  colors  may  be  pro- 
duced upon  the  surface  of  the  iron,  and  rendered  permanent, 
which,  before  this  invention,  were  not  produced  in  cast  iron, 
or,  if  approximated,  were  not  permanent.     A  film  of  varnish 
containing  oil  may  be  used  instead  of  oil,  and  may  infringe 
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the  patent ;  and  bo,  if  the  iron  is  first  heated,  and  then  var- 
nished and  heated  again,  the  process  may  be  infringed." 
With  this  general  definition  of  the  patented  process,  the  par- 
ties do  not  now  find  fault. 

The  patentee  describes  the  process  more  at  length  in  the 
specification  of  re-issne  No.  2,855,  and  says :  ^^  Metals  have 
heretofore  been  lacquered  or  bronzed  by  the  application  of  a 
solution  of  resin  and  metallic  powders  or  salts,  and  dried  by 
exposure  to  air  or  heat.  Iron  has  been  japanned  by  covering 
its  surface  with  oily  solutions  of  asphaltum  and  pigments, 
and  subsequent  application  of  heat  sufficient  to  produce  hard- 
ness. These  are  well  known  operations.  My  invention  con- 
sists in  a  process  of  covering  iron  with  a  very  thin  coating  of 
oil,  and  then  subjecting  it  to  heat,  the  effect  of  which  is  to 
leave  upon  the  iron  a  firm  film,  which  is  very  durable,  and 
gives  the  iron  a  highly  ornamental  appearance,  like  that  of 
bronze.  In  practice  I  proceed  as  follows :  The  surface  of 
the  iron  is  cleansed  from  sand,  scale  or  other  foreign  matter ; 
and,  where  fine  effecte  are  desired,  the  surface  is  best  made 
smooth  or  polished.  Under  given  conditions  of  heating  and 
oiling,  the  finer  the  polish,  the  lighter  is  the  bronze  tint  pro- 
duced. In  cases  where  ornamentation  is  obtained  by  relief,  the 
salient  parts  should  be  most  highly  polished  or  most  smoothly 
surfaced,  in  order  that  the  color  produced  upon  them  shall 
not  be  so  deep  as  it  is  on  those  parts  which  are  in  the  rear,  so 
as  to  imitate  thereby  more  nearly  the  effects  of  genuine 
bronze,  in  which  the  natural  oxidation  is  apt  to  be  worn  some- 
what away  from  its  salient  parts,  and,  therefore,  lighter  in 
color.  When  the  iron  is  thus  prepared,  I  cover  it  with  a 
very  thin  coating  of  linseed  oil,  or  any  oil  which  is  the  equiva- 
lent therefor,  for  the  purpose  here  specified,  (such  a  coating 
is,  I  find,  best  attained  by  applying  the  oil  with  a  brush,  and 
then  rubbing  off  the  oiled  surface  thoroughly  with  a  rag, 
sponge  or  other  suitable  implement,)  and  then  place  it  in  an 
oven,  where  it  is  submitted  to  a  degree  of  heat  which  may  be 
measured  by  an  intensity  sufiicient  to  change  a  brightened 
surface  of  clean,  unoiled  iron  to  a  color  varying  from  a  light 
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straw  color  to  a  deep  blae,  the  lowest  degree  of  heat  pro- 
dacing  the  lightest  colored  changes  and  the  lightest  bronze, 
and  the  Iiighest  degree  of  heat  producing  the  darkest  colored 
changes  and  the  darkest  bronze.  It  is  important  that  the 
coating  of  oil  be  made  extremely  thin,  as  a  coating  of  any 
material  thickness  will  leave  a  rough  and  varied  surface  after 
the  heat  is  applied.  As  the  oiled  iron  becomes  heated,  the 
color  obtained  will  be  bronze,  of  an  intensity  corresponding 
to  the  degree  of  heat  employed ;  but  it  should  be  observed 
that  the  heat  may  be  made  so  intense  and  so  long  continued 
as  to  destroy  the  oil,  in  which  case  the  iron  will  lose  the 
bronze  tint  acquired  and  will  assume  the  dark  blue  shade." 

The  defendant  is  said  to  have  infringed  the  two  re-issues 
by  the  manufacture  and  sale  of  cast  iron  butts,  samples  of 
which  were  produced  and  marked  Exhibits  A,  D,  and  D  D. 
These  butts  are  colored  in  this  way :  The  sunken  parts  are  first 
covered  with  a  black  japan,  and  this  coat  of  blacking  is  baked 
in  an  oven  at  a  temperature  not  exceeding  330  degrees  Fahren- 
heit. This  japanning  of  the  sunken  parts  is  immaterial.  It 
is  not  really  claimed  to  be  a  Tucker  bronzing ;  the  object 
probably  is  to  make  a  marked  contrast  between  the  sunken 
and  salient  parts  of  the  butt.  All  but  the  sunken  parts  are 
then  ground  and  subjected  to  a  heat  of  480  degrees  Fahren- 
heit, which  colors  the  iron  a  dark  straw  color.  The  ground 
parts  of  one  of  the  exhibits  are  nearly  or  quite  blue.  A  coat 
of  copal  varnish,  of  substantial  thickness,  is  then  put  on  and 
baked  at  a  heat  of  not  over  300  degrees  Fahrenheit.  This 
produces  a  material  coating  of  oxidized  varnish  upon  the  sur- 
face of  the  iron,  which  can  be  scraped  up  by  a  rapidly  drawn 
knife  blade,  as  a  shaving  rolls  up  before  the  knife  of  a  plane. 
It  was  not  claimed  by  the  defendant  that  the  varnish  was  not 
oxidized  by  the  heat.  No  proof  was  offered  by  the  plaintiff 
in  regard  to  the  oxidation  of  the  iron  during  the  second  heat- 
ing, and  I  do  not  think  it  of  importance.  The  plaintiff  relies 
upon  the  uncontradicted  fact,  that,  by  successive  applications 
of  heat,  the  iron  and  varnish  were  oxidized ;  and,  if  an  iron 
surface  oxidized  by  heat,  with  a  coating  of  varnish  oxidized 
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by  heat,  necessarily  make  Tucker  bronze,  then  the  defendant 
infringes  the  plaintiff's  patent.  This  precise  question  has  not, 
apparently,  been  the  subject  of  discussion  either  before  Judge 
Clifford  or  Judge  Lowell,  and,  therefore,  it  becomes  necessary 
to  ascertain  the  exact  extent  of  the  invention,  by  the  aid  of 
the  evidence  which  was  introduced  in  regard  to  novelty,  and 
which  the  defendant  insisted  proved  that  the  Tucker  process 
was  practiced  in  its  factory  prior  to  1869. 

F.  W.  Brocksieper  was  in  the  employment  of  Peck  & 
Walter,  the  Peck  &  Walter  Manufacturing  Company,  and  J. 
B.  Sargent  &  Co.,  the  predecessors  of  the  defendant,  in  New 
Britain,  between  1849  and  1859,  as  a  foreman  in  the  ornamen- 
tal department  of  their  work,  and  is  now  a  contractor  in  the 
defendant's  factory  in  New  Haven.  He  did  the  class  of  work 
hereafter  described,  between  1866  and  1869,  in  New  Britain, 
but  the  work  of  which  I  speak  particularly  was  done  after 
1857,  in  a  new  kiln  made  under  the  superintendence  of  Mr. 
Gebhard,  the  head  painter  of  the  establishment,  for  the  pur- 
pose of  furnishing  a  very  high  heat.  Brocksieper  treated  hat 
hooks,  coat  hooks,  jamb  hooks,  sash  fasteners,  match  boxes, 
looking  glass  frames,  and  cast  iron  horses  for  saddlers'  win- 
dows, in  the  following  way :  "  We  had  the  castings  cast  with 
a  facing,  so  as  to  come  out  of  the  sand  very  nearly  entirely 
free  of  sand,  then  those  castings  rolled,  drilled  and  counter- 
sunk, the  highest  parts,  or  the  prominent  parts,  of  the  orna- 
ments, brightened  with  sand  paper  or  emery  paper,  brushed 
clean  from  dust,  then  sized  and  baked.  In  order  to  handle 
them  easy,  those  hooks,  we  had  them  fastened  on  a  block  with 
a  spring,  and  sized  them  in  quantities,  as  they  were  ordered, 
let  them  stand  long  enough  so  that  the  size  would  not  stick 
to  the  fingers,  then  we  put  them  in  pans  or  on  hooks,  and  put 
them  in  the  kiln  to  bake."  The  size  was  a  mixture  of  equal 
parts  of  turpentine,  copal  varnish  and  linseed  oil,  and  was  ap- 
plied in  a  very  thin  coat,  put  on  with  a  stiff,  fine  brush,  as 
lightly  as  he  could.  The  kiln  was  heated  to  420  degrees  Fah- 
renheit. Several,  batches  of  hooks,  of  from  twelve  dozen  to 
twenty-four  dozen  each,  between  one  hundred  dozen  and  two 
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hundred  dozen  sash  fasteners,  about  one  hundred  looking  glass 
frames,  and  horses  in  ^^  considerable  quantities,"  were  made 
and  sold.  The  match  boxes  were  probably  made  in  larger 
quantities. 

It  is  manifest  that  this  style  of  ornamentation  did  not  be- 
come a  marked  feature  of  the  defendant's  business.  It  was 
not  caught  up  as  an  attractive  style  by  their  customers,  though 
Brocksieper  was  much  pleased  with  it,  and  did  what  he  could 
to  press  it  upon  the  attention  of  his  employers.  While  there 
is  no  doubt  that  the  reproductions  of  this  method  of  coloring, 
which  were  made  by  Mr.  Buff  under  the  eye  of  the  exam- 
iner, are  Tucker  bronze,  I  do  not  think  that  the  articles  which 
were  made  in  1857  were  precisely  of  the  same  character,  for, 
if  they  had  been,  they  would  have  received  the  prompt  atten- 
tion of  the  public. 

The  plaintiff  says  that  they  were  not  made  by  his  procesB 
for  two  reasons ;  first,  that  there  is  no  evidence  that  the  iron 
was  oxidized  by  the  heat,  which  is  an  essential  part  of  hia 
process.  All  the  testimony  in  regard  to  the  manner  of  man- 
ufacture shows  that  the  iron  must  have  been  heated  so  as  to 
be  oxidized.  The  kiln  was  sufficiently  hot,  the  coating  of 
size  was  sufBcientlv  thin.  That  there  was  no  oxidation  rest» 
in  theory  alone.  The  second  reason  is  that  the  coating  was 
too  thick  to  make  genuine  Tucker  bronze,  and  the  plaintiff's 
counsel  quote  the  language  of  the  specification  to  show  the 
stress  which  the  patentee  placed  upon  the  thinness  of  the  oil 
coating.  Upon  this  point  I  think  the  plaintiff  is  right.  There 
was  oxidation,  but  there  was  a  coating  of  baked  size  over  the 
oxidized  iron,  which  was  a  different  thing  from  the  result  pro- 
duced by  the  plaintiff's  process.  The  articles  which  were 
manufactured  did  not  have  the  beauty  of  Tncker  bronze,  but 
presented  the  appearance  of  a  varnished  or  painted  article. 
It  follows  that  bright  cast  iron  oxidized,  and  covered  with  a 
coat  of  oxidized  oil,  varnish  or  size,  may  be,  but  is  not  neces- 
sarily, Tucker  bronze.  Tucker  bronze  is  a  new  surface  of  the 
iron,  produced  by  the  joint  oxidation,  or  by  j;he  successive  ox- 
idations, of  the  iron  and  a  film  of  oil  or  varnish  thereon,  by 
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meanfi  of  higb  heat,  and  is  not  a  new  coating  of  oxidized  oil 
or  varnish  upon  the  iron.  The  oil  must  be  applied  in  such  a 
way  that,  after  oxidation,  there  is  no  snbBtantial  covering  of 
baked  oil  npon  the  surface  of  the  iron.  The  surface  of  the  iron 
is  a  bronzed  surface,  because  the  film  of  the  oil  is  so  thin,  and 
is  so  closely  united  with  the  pores  of  the  iron,  as  to  be  almost 
a  part  of  it,  and  does  not  form  a  substantial  covering,  like  a 
coat  of  varnish,  over  the  surface  of  the  iron.  In  Tucker 
bronze  which  has  been  subjected  to  one  heat,  the  i!lm  of  oil 
can  with  difficulty  be  scraped  off  with  a  knife.  When  the 
iron  has  had  two  or  three  successive  applications  of  oil,  and 
has  been  heated  two  or  three  times,  the  oil  comes  off,  by  scrap- 
ing, in  the  form  of  little  flakes  or  of  powder.  Tucker's  dis- 
covery was,  that  bright  cast  iron,  covered  with  a  thin  film  of 
oil,  would  take  on,  by  the  action  of  high  heat,  a  new  surface, 
resembling  bronze.  The  defendant  covers  the  oxidized  sur- 
face of  the  iron  with  an  oxidized  coat  of  varnish.  It  does 
what  Brocksieper  did  in  1857,  except  that  it  takes  two  steps 
instead  of  one  to  accomplish  the  result. 
Let  the  bill  be  dismissed. 

Mihu   G.  Loomia  and  Jame»  E.  Maynadier^  for  the 
plaintiff. 

Cha/rles  E.  Mitchell  and  John  S.  Beach,  for  the  defend- 
ant. 


544  SOUTHERN  DISTRICT  OF  NEW  YORK, 


Selden  v.  The  Stockwell  Self-Ughting  Gas  Burner  Company. 


George  Selden  and  Holmes,  Booth  and  Hatdenb 

vs. 

The  Stockwell  Self-Lighting  Gab  Burner  Compant. 

In  Equity. 

The  first  five  claims  of  re-issued  letters  patent  No.  8,490,  granted,  NoTomber 
12th,  1878,  to  George  Selden,  for  an  "improTement  in  pocket  lighting 
devices,"  (the  original  patent,  No.  50,860,  having  been  granted,  November 
7th,  1865,  to  Pbilos  B.  Tyler,  Wm.  M.  Chandler  and  L.  F.  Standish,  and 
re-issued  to  said  Selden,  October  28d,  1877,  in  two  divisions.  No.  7,927, 
Division  A»  an£l  No.  7,928,  Division  B,  and  No.  8,490  having  been  granted 
on  the  surrender  of  No.  7,927,)  are  valid. 

Under  §  4,896  of  the  Revised  Statutes,  providing  that  "patents  may  be  granted, 
and  issued  or  re-issued,  to  the  assignee  of  the  inventor  or  discoverer,"  the 
patent  was  properly  re-issued  to  Selden,  although  he  was  the  fourth  assignee 
in  succession  of  the  entire  interest  in  the  original  patent,  and  was  not  the 
immediate  assignee  of  the  inventors. 

Under  §  4,896  of  the  Revised  Statutes,  an  application  for  a  re-issue  must  be  made 
by  the  inventor,  if  living,  "  unless  the  patent  was  issued  and  the  assignment 
made  **  before  July  8th,  1870.  The  assignment  to  Selden  was  not  made  until 
September,  1877,  but  the  Inventors  and  patentees  assigned  the  original 
patent  in  July,  1866.  This  brought  the  case  within  the  exception  in  the 
statHte. 

Under  §  4,916  of  the  Revised  Statutes,  a  re-issued  patent  may  be  re-issued. 

The  question  as  to  whether  the  surrendered  patent  was  inoperative  by  reason 
of  an  insufficient  specification,  was  conclusively  decided  by  the  Commissioner 
of  Patents  by  the  fact  of  bis  granting  a  re-issue,  where  the  application  for  the 
re-is6ue  set  forth  that  fact. 

The  decision  of  the  Commissioner  that  a  case  provided  for  by  §  4,916  existed, 
is  not  reviewable. 

Nos.  7,927  and  7,928  were  re-issued  for  "  distinct  and  separate  parts  of  the  thing 
patented,"  although  in  each  re-issue  the  apparatus  is  substantially  the  same, 
because  one  is  for  a  pocket  lighting  device,  which  cannot  be  used  to  light 
gas  at  a  height,  and  the  other  is  for  an  extended  tube  device,  to  light  gas  at 
a  height,  which  cannot  be  carried  in  the  pocket. 

What  is  described  and  shown  in  the  original  specification  and  drawings  is  not 
necessarily  to  be  regarded  as  so  dedicated  to  the  public  that,  if  not  claimed 
in  the  original,  it  cannot  be  claimed  in  a  re-issue. 

No.  8,490  is  not  void  as  not  being  for  the  same  invention  as  the  original,  or  as 
containing  new  matter. 

The  first  five  claims  of  No.  8,490  examined,  as  to  their  novelty. 
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The  question  of  the  infringement  of  those  daims,  considered. 

In  claims  1  and  2  of  letters  patent  No.  206,885,  granted,  August  6Ui,  1878,  to 
George  Selden,  for  an  "  improYement  in  cigar-lighters,"  mechanism  for  feeding 
the  wick  is  an  essential  element,  and  those  claims  are  not  infringed  by  an 
apparai;us  in  which  the  wick  is  fed  by  hand. 

^Before  Blatohfosd,  J.,  Southern  District  of  New  York,  September  5th,  1881.) 

Blatohfobd,  J.  This  suit  is  brought  on  two  patents. 
The  first  one  is  re-issue  No.  8,490,  granted  November  12th, 
1878,  to  George  Selden,  one  of  the  plaintiffs,  for  an  "  im- 
provement in  pocket  lighting  devices."  The  original  patent, 
No.  60,860,  was  granted  November  7th,  1865,  to  Philos  B. 
Tyler,  Wm.  M.  Chandler  and  L.  F.  Standish,  and  was  sur- 
rendered and  re-issued  October  28d,  1877,  to  said  Selden,  in 
two  divisions,  No.  7,927,  Division  A,  and  No.  7,928,  Division 
B.    No.  8,490  was  granted  on  the  surrender  of  No.  7,927. 

The  specification  of  No.  8,490  is  signed  by  said  Selden, 
and  not  by  Tyler,  Chandler  and  Standish,  and  was  sworn  to 
by  Selden  and  by  no  one  else.  It  is  as  follows :  ^'  Be  it  known 
that  Philos  B.  Tyler,  William  M.  Chandler  and  L.  F.  Stand- 
ish did  invent  certain  new  and  useful  improvements  in  pocket 
lighting  devices,  of  which  the  following  is  a  full,  clear  and 
exact  description,  reference  being  had  to  the  accompanying 
drawings  making  part  of  this  specification,  in  which  Figure  1 
is  a  side  elevation  of  the  lighter.  Fig.  2  represents  the  same 
in  section,  "Fig.  8  is  a  rear  view  of  a  portion  of  one  of  the 
repeating  matches  employed,  and  Fig.  4  represents  a  longi- 
tudinal section  through  the  same.  Similar  letters  of  reference 
denote  corresponding  parts,  wherever  used.  The  invention 
relates  to  a  novel  lighter  for  carrying  in  the  pocket,  consisting 
of  a  case  or  shell  adapted  to  inclose  and  protect  a  continuous 
or  repeating  match,  and  provided  with  appliances  permanently 
attached  to  it  for  feeding  and  igniting  the  match,  as  herein- 
after explained.  In  the  accompanying  drawings,  a  a*  repre- 
sents a  case  or  shell,  made  in  the  form  of  a  shallow  box,  one 
side  or  plate,  a,  thereof  being  provided  on  its  edge  with  a 
flange  or  rim,  a\  forming  a  chamber  or. magazine  for  contain- 
ing the  repeating  match  or  tape,  which,  when  in  place,  is 
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covered  by  a  hinged  or  removable  cover,  a^     The  plate  or 
side  a  has  a  pin  or  arbor,  5,  secnred  to  it,  arranged  about 
central  to  the  magazine  or  chamber,  and  projecting  through 
a  perforation  in  the  cover  a^;  and  a  hook,  <j,  pivoted  on  the 
cover  a\  and  engaging  with  the  projecting  end  of  the  pin  or 
arbor  J,  serves  to  hold  the  cover  in  place.     Figs.  1  and  2  of 
the  drawing  show  a  convenient  form  of  the  case  for  general 
use,  representing  it  as  approximating  a  circular  form,  or 
rather  that  of  a  short  cylinder,  provided  with  what  may  be 
termed  an  ^eccentric  extension,'  and  an  opening  or  outlet 
through  the  same  at  e,  through  which  the  repeating  match  is 
fed  outward,  as  desired.     One  wall  of  this  outlet  e  extends 
slightly  beyond  the  other,  and  forms  a  projecting  lip  or  nose- 
piece,  d,  over  which  the  repeating  match  passes  as  it  is  fed 
outward,  said  lip  or  nose-piece  serving  to  support  the  match 
directly  against  the  action  of  the  igniting  device.     At  a  point 
near  the  outlet  passage  e  the  case  or  shell  a  is  provided  with 
a  toothed  wheel,  y,  or  equivalent  device,  for  feeding  the 
match  outward,  the  shaft  of  said  wheel  being  journalled  in 
the  side  walls  or  plates  of  the  case  or  outlet-passage,  as  shown 
aty**.     On  the  inner  side  of  the  flange  or  rim  a\  opposite  to 
the  wheel yj  is  secured  a  spring,  g^  which  overhangs  the  feed 
wheel/*,  and  serves  as  a  guiding  apron  for  holding  the  repeat- 
ing match  or  tape  in  contact  with  the  wheel,  insuring  the 
endwise  or  feeding  movement  of  said  match  or  tape  between 
the  two,  when  the  wheel  is  rotated.    Directly  over  the  nose- 
piece  rf  is  a  device,  A,  for  igniting  the  repeating  match,  con- 
sisting of  an  angular  lip  or  projection  on  a  vibrating  arm  h\ 
which,  at  its  rear  end,  is  rigidly  connected  with  a  rockshaft  or 
pin  having  its  bearings  in  the  case  a  or  walls  a'  a*,  and  pro- 
vided with  a  handle  or  thumb  piece  on  its  outer  end,  outside 
of  the  case  or  shell,  by  means  of  which  the  igniting  device  h 
may  be  operated  for  igniting  the  match.     The  vibrating  arm 
A^  is  inclosed  and  protected  by  being  placed  within  a  compart- 
ment or  chamber,  i,  as  shown.     The  lighter  case  thus  con- 
structed is  designed  to  inclose  and  protect  a  match  composed 
of  a  strip  of  paper  or  tape,  k^  provided  either  with  a  continuous 
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strip  of  igniting  material,  or  with  such  material  arranged  in 
spots  or  pellets  at  regular  intervals  in  its  length,  as  shown  at 
971,  Figs.  3  and  4,  and  which,  for  adapting  it  to  be  placed  in 
compact  shape  in  the  case  a,  is  rolled  up  as  shown  in  Fig.  2. 
Any  suitable  kind  or  preparation  of  igniting  material  may  be 
used  upon  the  tape  or  strip  of  paper,  and,  where  it  is  used  in 
connection  with  a  tape  or  wick  of  other  material  than  paper, 
said  wick  or  tape  may  be  saturated  with  stearine  or  other 
suitable  material,  adapting  it  to  be  readily  ignited  by  the 
igniting  pellets  or  strip.  In  operation,  the  wick  or  tape  is 
fed  outward,  by  means  of  the  wheel/*,  until  a  pellet  or  portion 
of  the  igniting  material  rests  on  the  nose-piece  d,  when  it  is 
ignited  by  the  vibration  of  the  arm  h^  and  igniting  device  A, 
and  in  turn  serves  to  ignite  the  wick  or  tape,  which  may  then 
be  used  for  any  purpose  to  which  it  is  applicable.  The  wick 
will  continue  to  burn  as  long  as  any  portion  of  it  projects 
beyond  the  outlet-passage  e  or  nose-piece  dy  and  may  be  fed 
outward  and  allowed  to  burn  as  long  as  required,  when,  by 
withdrawing  it,  or  allowing  it  to  burn  until  all  that  projects 
is  consumed,  the  air  will  be  excluded  from  the  remaining  por^ 
tion  and  the  iire  will  be  extinguished.  The  operation  may 
be  repeated  until  the  entire  repeating  match  is  consumed, 
when,  by  removing  the  cover  a^  or  opening  the  case  a,  a  new 
match  or  tape  may  be  inserted.  Having  now  described  the 
invention  of  the  said  Tyler,  Chandler  and  Standish,  I  would 
state  that  I  do  not  wish  to  be  limited  to  any  particular  ignit- 
ing material  in  the  manufacture  of  the  repeating  match,  nor 
to  the  use  of  a  t^pe  or  wick  saturated  with  stearine,  as  any 
suitable  material  may  be  employed,  both  for  igniting  the  wick 
or  tape  and  saturating  the  same,  such  as  will  adapt  it  to  be 
readily  ignited ;  nor  do  I  wish  to  be  limited  to  the  specific 
form  of  case  shown,  nor  to  the  particular  construction  and 
arrangement  of  the  devices  for  feeding  and  igniting  the  re- 
peating match,  the  form  and  arrangement  shown  being  such, 
however,  as  to  adapt  the  lighter  to  general  use,  and  constitut- 
ing a  convenient  and  compact  form  for  carrying  in  the  pocket." 
The  claims  involved  in  this  suit  are  the  first  five,  which  are 
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as  follows :  '^  1.  In  a  pocket  lighting  device,  a  magazine  case 
or  shell  for  inclosing  the  strip  or  coil  of  repeating  match, 
provided  with  a  lip  or  nose-piece,  projected  beyond  the  outlet 
opening  or  passage  for  the  match,  and  serving  to  nphold  the 
match  against  the  action  of  the  igniting  device.  2.  In  a 
pocket  lighting  device,  a  magazine,  case  or  shell  for  contain- 
ing a  repeating  match,  provided  with  a  lip  or  nose-piece, 
substantially  as  described,  for  upholding  the  match,  and  an 
igniting  device,  between  which  and  the  lip  or  nose-piece  the 
match  is  ignited.  3.  In  a  pocket  lighting  device,  a  magazine, 
case  or  shell  for  containing  the  strip  or  coil  of  repeating  match, 
provided  with  an  outlet-opening  or  passage  for  said  match, 
and  a  lip  or  nose-piece  projected  beyond  said  outlet  on  a  line 
parallel,  or  nearly  so,  with  the  line  of  feed  of  the  match. 
4.  In  a  pocket  lighting  device,  a  magazine,  case  or  shell,  with 
a  lip  or  nose-piece  for  upholding  the  repeating  match  against 
the  action  of  the  repeating  device,  and  over  which  the  match 
is  fed  outward,  in  combination  with  an  igniting  device 
arranged  parallel,  or  nearly  so,  with  the  duct  or  passage 
through  which  the  wick  or  match  passes  to  be  ignited.  5.  In 
a  pocket  lighting  device,  the  combination  of  a  magazine,  cajse 
or  shell  for  inclosing  a  strip  or  coil  of  repeating  match,  a 
nose-piece  extending  beyond  the  outlet  therefor  in  the  maga- 
zine, case  or  shell,  a  permanently  attached  igniter,  acting,  in 
conjunction  with  said  nose-piece,  to  effect  the  ignition  of  the 
repeating  match,  and  a  device  for  feeding  the  repeating 
match  over  the  nose-piece." 

One  of  the  defences  set  up  in  the  answer  is,  that  No. 
8,490  is  for  another  and  different  invention  from  any  covered 
by  or  described  in  No.  50,860,  or  its  drawings  or  specifica- 
tion. The  specification  of  No.  60,860  was  as  follows :  "  Be 
it  known  that  we,  Philos  B.  Tyler  and  William  M.  Chandler, 
of  Springfield,  in  the  State  of  Massachusetts,  and  L.  F.  Stand- 
ish,  of  Chicopee  Falls,  in  the  State  of  Massachusetts,  have 
invented  certain  new  and  useful  improvements  in  friction 
matches,  and  apparatus  for  using  them,  and  we  do  hereby 
declare  that  the  following  is  a  full,  clear  and  exact  description 
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thereof,  reference  being  had  to  the  accompanying  drawings 
making  part  of  this  specification,  in  which  Figure  1  is  a  face 
view  of  a  continuous  match,  Figure  2  a  like  view  of  a  repeat- 
ing match,  Figure  3  a  longitudinal  section  of  a  repeating 
match,  Figure  3a  another  longitudinal  section  of  a  repeating 
match,  (both  sections  drawn  on  a  large  scale,)  Figure  4  a  side- 
view,  and  Figure  5  a  section,  of  one  form  of  apparatus  for 
using  such  matches,  and  Figures  6  and  7  like  views  of  another 
form  of  such  apparatus.  The  same  letters  indicate  like  parts 
in  all  the  figures.  Prior  to  our  said  invention,  matches  for 
producing  flame  have  been  made  in  separate  pieces,  of  some 
material  which,  when  ignited,  would  produce  a  flame,  gen- 
erally, splints  of  wood,  rendered  more  readily  ignitable  by 
having  one  end  coated  for  a  short  distance  with  sulphur,  and 
the  extreme  end  thereof  with  phosphorus  or  other  substance 
which  will  readily  ignite  by  friction.  At  each  ignition,  the 
entire  of  one  such  match  is  either  entirely  consumed,  or,  if 
not  entirely  consumed,  what  is  left  of  it  is  thrown  away,  and, 
generally,  the  modes  of  keeping  and  using  such  matches  are 
attended  with  inconvenience  and  danger.  The  object  of  our 
said  invention  is  to  form  a  continuous  or  repeating  match 
requiring  only  so  much  of  it  to  be  used  as  may  be  required, 
and  then  extinguished,  and  the  residue  retained  for  further 
use,  until,  after  repeated  use,  the  whole  is  consumed.  And 
our  said  invention  also  relates  to  apparatus  for  containing  and 
using  such  continuous  or  repeating  matches.  We  prepare 
said  continuous  or  repeating  matches  by  taking  a  strip  {a)  of 
paper  or  tape,  of  any  desirable  length  and  about  a  quarter  of 
an  inch  in  width,  and  saturate  it  with  stearine  or  equivalent 
combustible  substance,  which,  when  ignited,  will  produce  a 
flame  and  bum  more  slowly  and  steadily  than  the  paper  or 
tape,  and,  when  ignited,  will  continue  to  burn  with  a  flame 
throughout  the  entire  length  unless  it  be  extinguished  by 
some  means.  For  a  continuous  match,  we  apply  to  one  sur- 
face of  the  prepared  strip,  and  along  the  middle  portion 
thereof,  as  at  (J),  sulphur  and  phosphorus,  applying  the  sul- 
phur first  and  then  the  phosphorus,  or,  instead,  other  equiva- 
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lent  substance  or  compound  for  igniting  by  friction  may  be 
BO  applied.  But,  for  making  what  we  term  a  repeating  match, 
instead  of  applying  the  sulphur  and  phophorus,  or  equivalent 
therefor,  continuously,  we  apply  it  in  spots  at  equal  distances 
apart,  leaving  a  length  of  the  prepared  strip  between  every 
two,  suflBcient  to  make  a  flame  for  the  required  length  of  time. 
And,  as  the  material  for  igniting  by  friction  does  not  adhere 
to  the  surface  of  the  prepared  strip  with  much  force,  and  for 
that  reason  would  be  likely  to  be  rubbed  off  in  making  fric- 
tion upon  it  to  ignite  it,  a  part  of  our  said  invention  relates 
to  a  means  of  securing  such  preparation,  and  consists  in 
punching  holes,  (c),  through  the  strip,  either  before  or  after 
it  has  been  prepared  with  the  inflammable  matter,  so  that  the 
phosphorus,  or  equivalent  therefor,  when  applied,  will  enter 
such  perforations,  as  at  {d),  and  become  thereby  securely 
connected  with  the  strip,  so  that  it  cannot  be  rubbed  off. 
For  the  convenient  use  of  our  continuous  or  repeating  matches, 
the  strip  is  to  be  placed  in  a  case  of  a  circular  form,  as  repre- 
sented at  {e)y  the  strip  being  coiled  up  in  the  form  of  a  volute, 
and  one  side,  (y),  of  the  case  being  fitted  to  the  circular  rim 
(^),  so  that  it  can  be  put  on  or  taken  off  readily,  like  the  cover 
of  an  ordinary  snuff  box,  or  it  may  be  hinged  to  the  rim. 
The  end  of  the  match  strip  is  pushed  out  through  an  opening 
in  the  rim,  and  into  and  through  a  tangent  nose-piece  or  beak, 
(A),  the  under  part  of  which  is  provided  with  a  toothed  roller, 
(i),  the  teeth  of  which  act  on  the  under  face  of  the  strip, 
which  is  borne  against  the  said  roller  by  a  slight  spring,  (j)^ 
so  that,  by  turning  the  said  roller  with  the  finger,  the  required 
length  of  match  is  pushed  out  beyond  the  end  of  the  nose- 
piece.  But,  instead  of  turning  this  roller  by  the  finger,  act- 
ing on  the  under  part,  it  may  be  entirely  enclosed  in  the  nose- 
piece  of  the  case,  and  its  arbor  provided  with  a  thumb  and 
finger  wheel.  An  instrument  which  we  term  the  igniter  is 
attached,  at  its  rear  end,  to  a  little  arbor  mounted  on  the 
outer  or  top  plate  of  the  nose-piece,  and  this  arbor  is  formed 
outside  with  a  thumb  and  finger  piece,  (Q,  so  that  it  can  be 
turned,  and  the  extreme  end  of  this  igniter  extends  to  the 


SEPTEMBER,  1881.  651 


Selden  v.  The  Stockwell  Self-Lighting  Gas  Burner  Conapany. 

outer  end  of  the  nose-piece,  and  is  there  formed  with  a  slightly 
projecting  lip,  (m),  brought  to  a  point  or  roughened  on  the 
lower  edge,  which  bears  on  the  match.  The  igniter  is  nar- 
row, so  that,  when  turned  to  one  side,  the  lip  lies  by  the  side 
of  the  strip,  and,  when  the  end  of  the  match  has  been  pushed 
out  beyond  the  nose,  it  is  ignited  by  giving  a  slight  vibratory 
motion  to  the  igniter,  which  carries  its  pointed  or  roughened 
lip  across  the  surface  of  the  match.  When  the  match  has 
been  ignited  and  inflamed,  the  flame  can  be  continued  as  long 
as  desired,  by  pushing  out  more  of  the  match  beyond  the 
nose  of  the  case,  for  it  will  only  become  extinguished  when 
the  flame  reaches  or  rather  approaches  the  end  of  the  nose, 
which  cuts  off  the  supply  of  atmospheric  air  which  feeds  the 
flame.  The  form  of  case  above  described  is  that  which  we 
deem  best  suited  for  general  use ;  but,  for  lighting  chande- 
liers, gas  burners,  &c.,  at  a  height  beyond  the  reach  of  the 
hand,  we  make  the  case  in  the  form  of  a  straight  tube,  (n), 
into  which  the  match  strip  is  inserted,  the  upper  end  of  the 
tube  being  provided  with  a  nose-piece,  roller  and  igniter,  in 
like  manner  as  the  case  already  described.  We  wish  it  to  be 
understood,  that,  with  reference  to  the  matches,  we  do  not 
limit  ourselves  to  the  use  of  any  special  material  for  the  strip, 
nor  for  saturating  the  strip  to  make  it  bum  with  a  flame,  nor 
to  the  kind  or  preparation  of  material  for  igniting  by  friction. 
We  have  named  the  materials  and  preparations  which  we 
deem  best,  but,  as  there  are  many  substances  and  preparations 
possessing  equivalent  properties,  any  of  these  may  be  readily 
substituted  without  departing  from  our  said  invention,  and, 
in  fact,  the  strip  may  be  prepared  so  as  to  be  suflSciently  in- 
flammable to  be  ignited  by  the  phosphonis  without  the  use  of 
sulphur.  In  short,  our  invention  does  not  relate  to  the  prep- 
aration or  combination  of  materials  for  producing  a  flame 
by  friction,  but  to  the  structure  of  an  inflammable  match,  by 
which  it  is  rendered  continuous  or  repeating."  The  claims 
were  as  follows:  (1.)  "The  continuous  or  equivalent  repeat- 
ing match,  composed  of  a  strip  of  substance  which,  when 
ignited,  will  bum  with  a  flame,  combined  with  the  preparation 
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of  snlphar  and  phosphorus,  or  the  eqaivaleut  thereof,  which 
will  ignite  by  friction,  put  on  along  the  whole  length,  or,  as 
the  equivalent  thereof,  in  spots,  at  given  distances  apart,  along^ 
the  whole  length,  substantially  as  and  for  the  purpose  de- 
scribed ; "  (2.)  "  Piercing  the  strip  with  holes,  and  applying^ 
the  material  that  ignites  by  friction  thereto,  to  prevent  such 
material  from  becoming  detached  therefrom,  all  substantially 
as  described ; "  (3.)  "  In  the  apparatus  for  using  continuoua 
or  repeating  matches,  the  nose-piece  or  tube  through  which 
the  match  passes,  in  combination  with  the  vibrating  igniter^ 
or  the  equivalent  thereof,  substantially  as  and  for  the  purpose 
described ; "  (4.)  "  In  combination  with  the  nose-piece  through 
which  the  match  passes,  the  roller,  or  equivalent  thereof,  for 
moving  the  match,  and  the  igniter,  or  the  equivalent  thereof, 
as  and  for  the  purpose  described  ;  "  (5.)  ''  In  combination,  the 
case  for  containing  the  match,  the  nose-piece,  the  roller  for 
moving  the  match,  and  the  igniter,  or  the  equivalents  of  them^ 
as  and  for  the  purpose  described." 

1.  It  is  provided  by  §  4,895  of  the  Kevised  Statutes,  that 
'^patents  may  be  granted,  and  issued  or  re-issued,  to  the 
assignee  of  the  inventor  or  discoverer,  but  the  assignment 
must  first  be  entered  of  record  in  the  Patent  Office."  Selden 
was  the  fourth  assignee  in  succession  of  the  entire  interest  in 
the  original  patent  and  was  not  the  immediate  assignee  of  the 
inventors.  The  defendant  contends  that  the  word  ^*the 
assignee,"  in  the  statute,  means  the  immediate  assignee,  and 
not  the  ultimate  assignee,  and  that  re-issues  Nos.  7,927  and 
8,490  were  invalid,  because  they  were  granted  to  Selden  and 
he  was  not  the  immediate  assignee  of  the  inventors.  This  ia 
not  the  proper  construction  of  the  statute.  "  The  assignee  '* 
means,  the  assignee  in  any  degree  and  however  remote.  By 
§  4,884,  the  grant  is  directed  to  be  made  to  "  the  patentee^ 
his  heirs  or  assigns."  This  is  not  limited  to  the  first  assignee. 
So,  §  4,898,  in  declaring  that  "  every  patent,  or  any  interest 
therein,  shall  be  assignable,"  and  that  '^  the  patentee  or  his 
assigns  "  may  convey  an  exclusive  right  under  the  patent,  for 
the  whole,  or  any  specified  part,  of  the  United  States,  clearly 
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means  that  an  assignee  in  anj  degree  is  an  assignee  for  all 
purposes.  All  parts  of  the  statute  are  to  be  construed  har- 
moniously in  this  respect,  as  there  appears  to  be  no  good 
reason  for  a  contrary  construction.  It  is  true  that  §  4  of  the 
Patent  Act  of  February  21st,  1793,  (1 U.  S.  Stat,  at  Large,  322,) 
used  the  words  *^  assignees  of  assigns,  to  any  degree,"  but  the 
absence  of  the  words  "  to  any  degree  "  cannot,  in  view  of  all 
the  provisions  of  the  present  statute,  be  regarded  as  restrict- 
ing the  meaning  of  the  word  "  assignee." 

2.  It  is  also  provided  by  §  4,895,  that,  "  in  all  cases  of  an 
application  for  a  re-issue  of  any  patent,  the  application  must 
be  made,  and  the  corrected  specification  signed,  by  the  in- 
ventor or  discoverer,  if  he  is  living,  unless  the  patent  was 
issued,  and  the  assignment  made,  before  the  eighth  day  of 
July^  eighteen  hundred  and  seventy."  The  applications  for 
re-issue  which  resulted  in  re-issues  Nos.  7,927  and  8,490  were 
made,  and  the  corrected  specifications  were  signed,  by  Selden, 
and  not  by  Tyler,  Chandler  and  Standish,  and  it  was  not  shown 
that  they  were  not  living.  It  is  contended  that  for  this  reason 
those  re-issues  are  void.  It  is  claimed  that  this  case  is  not 
within  the  exception,  in  the  statute,  because,  although  No. 
50,860  was  granted  before  July  8th,  1870,  the  assignment  ta 
Selden  was  not  made  until  September,  1877.  But,  it  is  suflB- 
cient  to  bring  a  case  within  the  exception,  if  the  assignment 
which  divested  the  inventor  of  his  interest  in  the  patent  was 
made  before  July  8th,  1870.  In  the  present  case,  the  in- 
ventors and  patentees  assigned  the  original  patent  in  July, 
1866. 

3.  It  is  contended  that  No.  8,490  is  void  because  it  is  a 
re-issue  of  a  re-issue,  and  that  the  statute  does  not  authorize 
the  re-issue  of  a  re-issued  patent.  But,  §  4,916  authorizes  the 
re-issue  of  "  any  patent."  A  re-issued  patent  is  none  the  less 
a  patent,  within  this  section,  because  it  is  a  re-issued  patent. 
The  section  calls  it,  after  its  issue,  a  "  patent  so  re-issued." 

4.  It  is  urged  that  a  reference  to  the  original  patent  and 
to  the  record  of  the  re-issues  discloses  that  the  original  patent 
was  not  inoperative  or  invalid  by  reason  of  a  defective  or  in- 
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sufficient  specitication.  But,  this  question  was  conclusively 
decided  by  the  Commissioner  of  Patents,  by  the  fact  of  his 
granting  the  re-iesues,  the  application  in  each  case  having  set 
forth  that  the  surrendered  patent  was  inoperative  by  reason 
of  an  insufficient  specification.  {Seymour  v.  Osborne^  11 
WaU.,  516,  543  to  545.) 

5.  It  is  objected,  that,  in  his  application  for  No.  8,490,  Sel- 
den  made  oath  that  No.  7,927  was  inoperative  by  reason  of  an 
insufficient  specification,  and  that  his  attorney,  afterwards,  in 
a  letter  to  the  Commissioner  of  Patents,  stated  that  the 
ground  of  the  application  was  that  the  claims  of  No.  7,927 
were  too  broad  in  view  of  a  prior  English  patent.  The  decis- 
ion of  the  Commissioner  that  a  case  provided  for  by  §  4,916 
existed  is  not  reviewable. 

6.  The  same  view  applies  to  the  objection  that  Selden's 
oath  did  not  point  out  the  particular  insufficiency  in  the  speci- 
fication, or  how  No.  7,927  was  inoperative. 

7.  It  is  objected  that  No.  7,927  and  No.  7,928  were  each 
of  them  issued  for  all  parts  of  the  thing  patented.  The  point 
taken  is,  that  the  original  specification  describes  two  forms  of 
case — the  circular  case  and  the  extended  tube  case ;  that  No. 
7,927  claims  the  circular  case  only  and  No.  7,92S  the  extended 
tube  case  only  ;  that  these  two  forms  of  case  are  not  "  distinct 
and  separate  parts  of  the  thing  patented  ; "  that  each  form  of 
case  has  all  the  parts  of  the  thing  patented ;  and  that  each  of 
said  re-issues  is  void  for  want  of  jurisdiction  in  the  Commis- 
sioner to  issue  it  as  a  patent  for  a  distinct  and  separate  part 
of  the  thing  patented.  The  Commissioner  has,  by  §  4,916, 
power,  in  his  discretion,  on  the  surrender  of  a  patent,  to 
^*  cause  several  patents  to  be  issued  for  distinct  and  separate 
parts  of  the  thing  patented,"  on  payment  of  the  re-issue  fee 
for  each.  The  original  specification  describes  the  circular  case 
and  also  the  extended  tube  case,  the  latter  to  be  used  for  light- 
ing at  a  height.  Each  form  of  case  was  to  have  in  it  the 
same  apparatus.  In  the  re-issues,  Nos.  7,927  and  8,490  show 
only  a  case  in  circular  form,  for  a  pocket  lighting  device ;  and 
No.  7,928  shows  only  an  extended  tube  case,  for  a  gas-light- 
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ing  torch.  In  each  re-issne,  the  apparatus  in  the  case  is  sub- 
stantially the  same.  But,  each  form  of  apparatus  is  fairly  a 
distinct  aud  separate  part  of  the  thing  patented.  The  pocket 
lighting  device  cannot  be  used  to  light  gas  at  a  height,  nor 
can  the  extended  tube  device  be  carried  in  the  pocket. 

8.  There  is  no  warrant  for  the  suggestion  that  what  is 
described  and  shown  in  the  original  specification  and  drawings 
is  necessarily  to  be  regarded  as  so  dedicated  to  the  public, 
that,  if  not  claimed  in  the  original,  it  cannot  be  claimed  in  a 
re-issue. 

9.  It  is  contended  that  No.  8,490  is  void  because  it  is  not 
for  the  same  invention  as  the  original.  One  objection  urged 
is,  that  No.  8,490  speaks  of  the  device  as  one  for  carrying  in 
the  pocket  and  as  a  pocket  lighting  device,  while  the  original 
did  not  speak  of  the  pocket.  But,  the  original  spoke  of  the 
circular  case  as  one  for  convenient  use  and  as  best  suited  for 
general  use,  and  the  structure,  as  shown  in  the  drawings,  and, 
doubtless,  in  the  model,  is,  manifestly,  one  convenient  for  the 
pocket.  What  is  said  on  this  subject  in  No.  8,490  cannot  be 
regarded  as  new  matter.  There  is  no  difiference  in  structure, 
or  substantial  alteration  in  drawings,  or  change  of  capacity. 
Various  verbal  criticisms  are  made,  in  argument,  as  to  diflfer- 
ences  between  the  tej^t  of  the  original  specification  and  that 
of  No.  8,490,  and  as  to  differences  in  the  drawings,  but  no 
witness  for  the  defendant  points  out  any  of  them  as  of  any 
materiality,  nor  does  a  careful  examination  of  those  suggested 
show  that  they  are  of  the  least  importance. 

10.  The  defendant  sets  up  against  the  novelty  of  the  first 
5  claims  of  No.  8,490,  patent  No,  48,459,  granted  to  Henry  B. 
Stockwell,  June  27th,  1865,  for  an  "  improved  fulminate  gas- 
lighter."  That  patent  has  been  put  in  evidence  by  the  de- 
fendant, but  no  expert  witness  for  the  defendant  speaks  of  it, 
while  the  testimony  for  the  plaintiffs  shows  that  it  does  not 
anticipate  those  claims  of  No.  8,490.  In  each  of  those  claims 
there  is  a  strip  or  coil  of  repeating  match  supported  by  a  nose- 
piece  which  is  attached  to  the  case  and  projects  beyond  it  and 
holds  the  match  up  againgt  the  action  of  the  igniting  device. 
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There  is  no  sach  arrangement,  nor  any  equivalent  for  it  in  parta 
or  operation,  in  No.  48,459. 

The  defendant  also  sets  np  against  those  claims  English 
patent  No.  444,  to  Gabriel  Benda,  dated  October  19th,  1852, 
provisional  specification  filed  that  day,  sealed  April  16th,  1853, 
full  specification  filed  April  19th,  1853,  for  "  improvements  in 
apparatus  for  obtaining  fire  for  smokers."  The  record  showa 
that  the  attention  of  the  Patent  Ofi&ce  was  directed  to  the 
Benda  patent  in  granting  No.  8,490,  and  that  the  claims  were 
amended  in  view  of  that  patent.  No  expert  witness  for  the 
defendant  asserts  that  Benda  is  an  anticipation.  The  Benda 
patent  shows  a  case  with  a  coil  or  strip  of  ignitable  compound 
within  it,  so  arranged  as  to  be  fed  from  the  case  by  a  feed- 
wheel,  and,  when  fed  beyond  the  case,  it  is  ignited  by  bend- 
ing it  over  and  scraping  it  with  a  loose  cover,  which  serves, 
when  the  apparatus  is  not  in  use,  to  close  the  opening  through 
which  the  strip  is  fed.  There  is  not  in  it  any  nose-piece  pro- 
jected beyond  the  passage  for  the  match  and  serving  to  up- 
hold the  match  against  the  action  of  the  igniting  device.  There 
is  not  any  igniting  device  arranged  parallel,  or  nearly  so,  with 
the  passage  through  which  the  match  goes  to  be  ignited. 
There  is  no  permanently  attached  igniter  acting  in  conjunc- 
tion with  such  a  nose-piece.  Benda  had  a  repeating  match, 
and  a  toothed  wheel  match-feeder  feeding  the  match  through 
a  nose-piece  to  the  point  of  ignition, 'and  something  on  which 
the  match  rested  while  being  ignited  by  friction  produced  by 
hand  through  an  igniting  device,  but  the  mechanism  of  the 
two  structures  are  different,  and  their  parts  do  not  co-operate 
in  the  same  way  to  attain  the  result  of  an  ignited  match. 

11.  It  is  claimed  that  the  defendant's  apparatus  infringes 
the  first  5  claims  of  No.  8,490.  The  plaintiffs'  structure  oper- 
ates by  the  friction  of  the  igniter  made  to  move  crosswise  by 
the  hand  against  the  match.  In  the  defendant's  the  feeding 
of  the  match  raises  a  spring  hammer,  which,  when  the  pellet 
on  the  match  is  at  the  proper  point,  is  released  and  ignites  the 
pellet  by  percussion.  But,  the  defendant's  structure  contains, 
nevertheless,  all  the  elements  which  constitute  the  first  5 
claims  of  No.  8,490.    The  differences  between  the  two  struc- 
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tnres  are  formal  and  iinsiibBtantial,  in  view  of  the  state  of  the 
art  and  of  the  real  invention  of  the  patentees  and  of  the 
claims  of  No.  8,490.  No  expert  witness  for  the  defendant 
testifies  as  to  non-infringement.  There  may  be  features  of 
improvement  in  the  defendants  structure,  but  still  it  is  an 
infringement. 

The  same  structure  is  alleged  to  infringe  claims  1  and  2 
of  letters  patent  No.  206,835,  granted  August  6th,  1878,  to 
said  Selden,  for  an  "  improvement  in  cigar  lighters."  The  de- 
vice described  in  that  patent  has  a  case,  within  which  is  coiled 
a  strip  of  material  having  upon  it  ignitable  pellets.  This 
strip  is  fed  out  of  the  case  by  a  feeding  device,  and,  when  one 
of  the  pellets  has  arrived  at  the  proper  position,  it  is  struck 
by  a  hammer,  and  thereby  lights  a  wick  or  flexible  punk, 
which  is  contained  in  a  tube  which  has  a  feeding  device  to 
govern  the  motion  and  position  of  the  wick,  and  is  provided 
with  an  extinguisher.  The  wick-tube  is  so  arranged  in  re- 
lation to  the  point  of  explosion  of  the  successive  pellets  as  to 
insure  the  lighting  of  the  wick  by  such  explosion,  when  the 
extinguisher  is  removed  from  its  closed  position,  and  the  wick 
is  fed  forward  by  the  feeding  device.  Claims  1  and  2  of  No. 
306,835  are  as  follows :  "  1.  In  a  pocket  lighting  device,  the 
combination  of  an  adjustable  tinder  and  an  adjustable  per- 
cussion tape,  ignited  by  any  suitable  mechanism ;  2.  In  a 
pocket  lighting  device,  a. box  or  case  having  a  hammer  capa- 
ble of  operation  from  the  exterior,  a  wick  duct  or  tube,  means 
for  feeding  and  exploding  a  pellet  by  the  action  of  the  ham- 
mer, and  a  wick-feeder."  The  "  adjustable  tinder  "  is  de- 
scribed as  a  wick  or  flexible  punk  placed  in  a  tube  and 
adapted  to  be  fed  forward  or  upward  by  a  star  wheel  or  other 
suitable  device  for  that  pnrpose.  The  ''adjustable  percussion 
tape  "  is  described  as  fed  forward  by  a  pawl.  A  mechanism 
such  as  a  "  star  wheel  or  other  suitable  device,"  to  feed  the 
wick,  is  an  essential  element  in  claim  1.  It  is  a  necessary 
feature  of  the  "adjustable  tinder"  of. that  claim.  It  is  also 
a  necessary  element  of  claim  2,  as"  a  wick-feeder."  In  the 
defendant's  structure,  there  is  no  such  mechanism.    The  wick 
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is  pulled  by  the  hand  in  both  directions,  without  any  feeding* 
mechanism.     Therefore,  there  is  no  infringement. 

There  mnst  be  a  decree  for  the  plaintifEs  on  the  first  5 
claims  of  No.  8,490,  for  an  injunction  and  an  account,  with 
costs. 

Edwin  H,  Brown^  for  the  plaintifEs. 
George  Uilh  for  the  defendant. 


George  L.  Rich  vs.  The  Town  of  Sbnboa  Falls. 

'Although  municipal  coupon  bonde  are  transferred  by  a  written  assignment^ 
they  are  promissory  notes  negotiable  by  the  law  merchant^  and  therefore,  not 
within  the  restriction  of  §  1  of  the  Act  of  March  8d,  1876,  (18  U,  8. 8taL  at 
LargCt  470,)  which  preyents  a  snit  from  being  brought  on  a  contract,  in  a^ 
Circuit  Court  of  the  United  States,  in  fayor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  it  to  recover  thereon  if  no  assignment  had 
been  made,  except  in  cases  of  promissory  notes  negotiable  by  the  law  mer> 
chant  and  bills  of  exchange. 

In  a  suit  on  such  bonds,  to  recover  interest  on  them,  the  holder  of  the  bonds  and 
unpaid  coupons  is  entitled  to  recover  interest  on  the  unpaid  interest  ^m  the 
time  it  fell  due. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  September  6th,  1881.) 

Wallace,  J.  The  objections  raised  by  the  defendant  to 
the  validity  of  the  bonds  may  be  suflBciently  disposed  of  by 
adopting  the  decisions  of  the  State  Court  in  The  Syracuse 
Savififfs  Bank  v.  Tovm  of  Seiieca  FaUsj  (21  Hxm^  304,)  and 
Angel  v.  Town  of  Hume,  (17  Hun^  374,)  as  these  decisions 
entirely  commend  themselves  to  the  judgment  of  this  Court. 

The  objection  to  the  jurisdiction  based  upon  the  ground 
that  the  bonds  were  transferred  to  the  plaintiff  by  a  written 
assignment,  and  that  an  action  could  not  have  been  main- 
tained thereon  by  the  assignor,  on  account  of  his  being  a  citi- 
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zen  of  this  State,  i&  not  weU  taken,  because  these  coupon 
bonds  are  promissory  notes  negotiable  by  the  law  merchant, 
and,  therefore,  not  within  the  restriction  of  the  jurisdiction 
clause. 

The  question  in  the  case  which  presents  more  doubt  is^ 
whether  the  plaintiff  is  entitled  to  recover  interest  on  the  un- 
paid instalments  of  interest.  The  action  is  brought  upon  the 
bonds,  and  these  provide  for  the  payment  of  the  principal 
sum  in  thirty  years,  with  interest  semi-annually,  at  seven  per 
cent,  per  annum,  on  the  first  days  of  January  and  July,  in 
each  year,  at  the  office  of  the  Union  Trust  Company,  New 
York  city,  on  the  presentation  of  the  proper  interest  warrant 
thereto  annexed.  If  the  action  had  been  brought  upon  the 
interest  coupons,  it  is  well  settled  that  the  plaintiff  would  be 
entitled  to  interest  on  them  from  the  time  of  their  maturity* 
On  the  other  hand,  were  this  an  ordinary  bond  for  the  payr 
ment  of  the  principal  at  a  future  time,  with  interest  at  speci- 
fied times  before  the  principal  should  mature,  it  is,  concededly, 
the  law  of  this  State,  that  interest  would  not  be  recoverable 
upon  the  unpaid  instalments  of  interest. 

The  plaintiff  could  not  recover  for  the  unpaid  instalments 
of  interest  without  presenting  and  surrendering  the  coupons 
upon  the  trial,  and,  in  legal  contemplation,  they  are  not 
severed  from  the  bond  until  payment.  {The  City  v.  LamaoUy 
9  WalL^  477,  485.)  It  would  seem,  therefore,  that  a  right  of 
action  upon  the  bond  necessarily  carries  with  it  aU  the  rights 
of  recovery  upon  the  coupons,  including  that  for  interest, 
upon  non-payment  of  the  coupon  at  maturity.  The  bond 
may  be  considered  as  an  agreement  for  the  payment  of  a 
principal  sum  at  a  specified  date,  and  for  the  payment  of 
divers  promissory  notes  representing  interest,  at  specified 
dates.  As  the  owner  of  the  bond  can  transfer  the  coupons, 
and  the  transferee  would  be  entitled  to  interest  from  the 
time  of  their  maturity,  there  seems  to  be  no  sound  reason 
why  he  should  not  also  be  entitled  to  like  interest  if  he  retains 
the  coupons.  The  character  of  the  obligation  is  not  affected 
by  the  form  of  the  action  adopted  by  the  plaintiff,  and  he 
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does  not  obtain  the  full  benefit  of  his  obligation  nnless  he  is 
allowed  interest,  by  way  of  damages,  for  the  defendant's  fail- 
ure to  fulfil  the  obligation. 

Judgment  is  ordered  for  the  plaintiff,  accordingly. 

James  H.  Cox^  for  the  plaintiff. 

Comstock  dk  Bennett^  for  the  defendant. 


Mart  A.  Cobb  vs.  George  W.  Kidd  and  others. 

Where  a  lessee  of  land  remains  in  the  occupation  of  it  after  the  termination 
of  his  lease,  by  permission  of  the  landlord,  and  there  is  no  nnderstanding 
that  snch  occupation  shall  be  without  compensation,  an  agreement  to  pay  rent 
will  be  implied. 

Where  there  is  no  express  demise  of  land  by  tenants  in  common,  they  may  join 
in  an  action  for  nse  and  occupation,  and,  on  the  death  of  one  of  them  after  suit 
brought,  the  surrivor  may  recover  the  entire  damages  for  the  use. 

(Before  Wallaoe,  J.,  Southern  District  of  New  York,  September  9tb,  1881.) 

Wallace,  J.  The  plaintiff  having  obtained  a  verdict 
upon  the  trial,  the  defendants  now  move  for  a  new  trial.  The 
action  is  for  the  nse  and  occupation  of  certain  premises  in  the 
city  of  New  York.  The  defendants  originally  entered  into 
possession  under  leases  exBcated  severally  by  the  two  tenants 
in  common  who  were  the  owners  of  the  premises.  After  the 
leases  expired,  by  a  parol  agreement  with  the  tenants  in  com- 
mon, the  defendants  were  allowed  to  remain  until  August  1st, 
1875,  at  a  specified  rent.  The  evidence  authorized  the  jury 
to  find  that,  by  the  joint  permission  of  the  lessors,  the  de- 
fendants were  allowed  to  continue  in  the  further  occupation 
of  the  premises,  without  paying  any  rent,  until  August  15th, 
1875,  and,  after  that  time,  until  the  middle  of  October,  though 
the  lessors  desired  possession  of  the  premises  and  wished 
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them  yacaf  ed  as  soon  as  practicable,  they  acquiesced  in  the 
defendants'  occupation  of  them,  for  the  accommodation  of  the 
defendants.  After  the  suit  was  commenced,  one  of  the  lessors 
died,  and  this  fact  was  suggested  in  the  record,  upon  the  trial, 
and  the  action  continued  in  the  name  of  the  survivor. 

The  jury  were  instructed  that  the  plaintiff  was  entitled  to 
recover  for  use  and*  occupation  after  August  15th,  1881,  if 
they  found  that  the  defendants  remained  in  occupation  of  the 
premises  under  an  implied  agreement  to  pay  rent.  They 
were  also  instructed,  that  an  agreeilient  to  pay  rent  would  be 
implied  if  the  defendants  occupied  by  the  permission  of  the 
lessors  and  there  was  no  understanding  that  such  occupation 
should  be  without  compensation.  It  is  insisted  that  these  in- 
structions were  erroneous;  that  the  plaintiff,  as  survivor, 
cannot  recover  for  more  than  her  moiety  of  the  damages  ;  and 
that  the  conventional  relation  of  landlord  and  tenant  did  not 
exist  between  the  parties,  and,  therefore,  there  can  be  no  re- 
covery for  use  and  occupation. 

These  objections  to  the  recovery  are  not  well  taken.  It  is 
elementary,  that  whenever,  in  actions  ex  cantraotu,  one  or 
more  of  several  parties  having  a  joint  legal  interest  dies,  the 
action  can  only  be  maintained  by  the  survivor.  The  original 
plaintiffs  not  only  could,  but  probably  were  required  to,  sue 
jointly.  (1  ChUtifB  Pl.^  12 ;  Decker  v.  Livingston^  16  Johne.^ 
479 ;  HiU  v.  Ghibhs^  5  HiUy  56 ;  Sherman  v.  BalioUy  8  CW., 
804.) 

When  there  is  a  joint  demise  by  tenants  in  common  and  an 
entire  rent  is  reserved,  the  action  is  properly  brought  by  the 
lessors  jointly  ;  and,  when  there  has  been  no  express  contract 
for  the  letting  of  the  premises,  tenants  in  common  may  join 
in  an  action  for  use  and  occupation,  {Porter  v.  Bleiler,  17 
JSari.  S.  C,  P.,  149.) 

Undoubtedly,  the  action  for  use  and  occupation  only  lies 
where  the  relation  of  landlord  and  tenant  eidsts,  but,  as  is 
stated  in  Taylor's  Landlord  and  Tenant,  (§  655,) "  it  is  not 
necessary  for  the  plaintiff  to  prove  an  express  contract  with 
the  tenant  when  he  took  possession,  or  any  particular  reserva- 
VoL.  XIX.— 80 
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tion  of  rent,  nor  that  the  tenant  has  once  paid  rent ;  for,  an 
undertaking  to  that  efieet  will  be  implied,  in  all  cases  where 
a  permissive  holding  is  established."  In  Carpenter  y.  United 
States^  (17  WaU,^  489,)  Mr.  Justice  Strong,  delivering  the 
opinion  of  the  Court,  says,  {p.  493 :)  "  When  the  defendant  has 
entered  and  occupied  by  permission  of  the  plaintiff,  without 
any  express  contract,  the  law  implies  a  promise  on  his  part  to 
make  compensation  or  pay  a  reasonable  rent  for  his  occupation. 
The  instructions  to  the  jury  were  correct,  and  the  motion 
for  a  new  trial  is  denied. 

Enos  jar.  Taft,  for  the  plaintiff. 
Charles  B,  Smith,  for  the  defendants. 


The  Laura. 

A  warrant  of  remission,  by  the  Secretary  of  the  Treaaary,  granted  under 
§  5,294  of  the  Revised  Statntes,  remitting  penalties  and  forfeitures  incurred^ 
under  §§  4,466  and  4,469  of  the  Reyised  Statutes,  for  the  carrying  by  a 
steamer  of  an  exoessiye  number  of  passengers,  is  not  invalid  as  infringing  on 
the  oonstitutional  power  of  the  President  to  pardon. 

Where  such  remission  is  granted  after  a  suit  has  been  brought  by  an  indiyidual 
against  a  steamer  to  recover  such  penalties,  he  cannot  recover  in  the  suit. 

It  seems,  that  the  President  could  not>  by  a  pardon,  take  away  the  rights  vested 
by  §§  4,466  and  4,469  in  the  person  suing,  after  suit  brought  by  him  in  his 
own  name,  as  the  penalties  belong  whoUy  to  him  and  the  United  States  have 
no  share  in  them. 

Congress,  which  created  the  penalf  ies,  could  provide  any  method  of  remitting 
them,  there  being  no  question  of  the  pardoning  power  of  the  President  in- 
volved. 

A  person  bringing  suit  under  §g  4,465  and  4,469  is  an  informer,  within  §  5,294. 

(Before  Blatchtobd,  J.,  Southern  District  of  New  York,  September  12th,  18S1.) 

Tras  was  a  libel  in  rem^  filed  in  the  District  Court.     That 
Conrt  dismissed  the  libel,  and  the  libellant  appealed  to  this 
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Court,  This  Court  found  the  following  facts:  "On  the 
Slst  of  May,  1880,  the  steamboat  Laura,  then  a  vessel  pro- 
pelled wholly  by  steam,  and  not  a  public  vessel  of  the  United 
States,  nor  a  vessel  of  any  other  country,  nor  a  vessel  pro- 
pelled in  whole  or  in  part  by  steam  for  navigating  canals,  and 
also  then  a  steam  vessel  navigating  waters  of  the  United  States, 
which  then  were  highways  of  commerce  and  open  to  com- 
petitive navigation,  and  also  then  a  steam  vessel  within  the 
meaning  of,  and  subject  to  the  provisions  of,  Title  52  of  the 
Bevised  Statutes  of  the  United  States,  entitled  "  Regulation 
of  Steam  Vessels,''  and  which  had  theretofore  been  duly  in- 
spected both  as  to  her  hull  and  as  to  her  boilers,  and  to  which 
a  certificate  of  inspection  had  been  granted,  on  or  about  July 
2d,  1879,  in  accordance  with  the  provisions  of  said  Title,  in 
which  certificate  of  inspection  it  was  stated  that  said  vessel 
had  suitable  accommodations  for  and  was  allowed  to  carry  142 
passengers,  carried  as  passengers  on  board  of  her  from  Bridge- 
port in  the  State  of  Connecticut,  to  the  city  of  New  York  in 
the  State  of  New  York,  422  passengers.  On  the  same  day 
the  said  vessel  carried  as  passengers  on  board  of  her  from  the 
said  city  of  New  York  to  Bridgeport  aforesaid,  417  passen- 
gers. Each  of  the  said  839  passengers  paid  or  became  liable 
for  the  sum  of  at  least  20  cents  as  passage  money.  On  the 
17th  of  November,  1880,  the  Bridgeport  Steamboat  Company, 
a  corporation,  the  owner  of  the  said  vessel,  received,  on  its 
application  therefor,  a  warrant  of  remission  from  the  Secre- 
tary of  the  Treasury  of  the  United  States,  of  which  the  fol- 
lowing is  a  copy :  "  Warrant  of  Remission.  To  all  to  whom 
these  presents  shall  come:  I,  John  Sherman,  Secretary  of 
the  Treasury  of  the  United  States,  send  greeting :  Whereas, 
a  petition  bearing  date  the  eighteenth  day  of  October,  1880, 
has  been  made  before  me  by  the  Bridgeport  Steamboat  Com- 
pany, by  J.  B.  Hobbell,  Superintendent,  for  the  remission  of 
a  forfeiture  of  the  passage  money  and  certain  penalties, 
amounting  to  $5,661,  alleged  to  have  been  incurred  by  the 
steamboat  Laura,  on  the  thirty-first  day  of  May,  A.  D.,  1880, 
by  carrying  an  excess  of  passengers  over  the  number  allowed 
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by  law,  viz. :  on  a  trip  from  Bridgeport  to  New  York,  280 
passengers  in  excess,  and  on  a  trip  from  New  York  to  Bridge- 
port, 275  passengers  in  excess,  under  the  Revised  Statutes  of 
the  United  States,  sections  4,466  and  4,469 ;  and,  whereas,  I, 
the  said  Secretary  of  the  Treasury,  having  maturely  con- 
sidered the  said  petition,  and  being  satisfied  that  the  said 
offences  were  committed  without  wilful  negligence  or  inten- 
tion to  evade  the  requirements  of  the  law,  and  that  no  danger 
to  human  life  was  caused  thereby  :  Now,  therefore,  know  ye, 
that  1,  the  said  Secretary  of  the  Treasury,  in  consideration  of 
the  premises,  and  by  virtue  of  the  power  and  authority  to 
me  given  by  the  6,294th  section  of  said  Statutes,  do  hereby 
decide  to  remit  to  the  petitioner  all  the  right,  claim  and  de- 
mand of  the  United  States,  and  of  all  others  whatsoever,  to 
said  forfeiture  of  passage  money  and  penalties,  on  payment 
of  costs,  if  any  there  be.  Given  under  my  hand  and  seal  of 
office,  in  the  city  of  Washington,  the  seventeenth  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty,  and  the  one  hundred  and  fifth  year  of  the  inde- 
pendence of  the  United  States.  (Seal.)  John  Sherman,  Sec- 
retary of  the  Treasury.''  The  costs  were  taxed  and  paid  into 
the  District  Court  by  the  claimant.  This  suit  was  com- 
menced in  the  District  Court  October  6th,  1880.  The  answer 
was  filed  November  3d,  1880.  The  exceptions  to  the  answer 
were  filed  November  11th,  1880.  The  order  disposing  of  said 
exceptions  was  filed  December  22d,  1880.  The  supplemental 
answer  was  filed  December  23d,  1880.  The  exceptions  to  the 
supplemental  answer  were  filed  December  29th,  1880.  The 
order  disposing  of  said  exceptions  was  filed  January  6th, 
1881.  The  final  decree  was  filed  on  the  same  day.  The  ap- 
peal of  the  libellant  is  only  from  that  decree,  and  is  made  on 
the  ground  that  the  Secretary  of  the  Treasury  had  no  power 
to  remit  the  penalties  sued  for  in  this  case.'' 

Henry  G.  Atwater^  for  the  libellant. 

Dennis  McMaTum^  for  the  claimant. 
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Blatchfobd,  J.  This  suit  is  founded  on  §§  4,465  and 
4,469  of  the  Revised  Statutes.  The  former  section  provides 
as  follows :  '^  It  shall  not  be  lawful  to  take  on  board  of  anj 
steamer  a  greater  number  of  passengers  than  is  stated  Id  the 
certificate  of  inspection  ;  and  for  every  violation  of  this  pro- 
vision the  master  or  owner  shall  be  liable,  to  any  person  suing 
for  the  same,  to  forfeit  the  amount  of  passage  money  and 
ten  dollars  for  each  passenger  beyond  the  number  allowed." 
The  latter  section  provides,  that  the  penalties  imposed  by  the 
former  section  "  shall  be  a  lien  upon  the  vessel  *  «  « 
but  a  bond  may,  as  provided  in  other  cases,  be  given  to  secure 
the  satisfaction  of  the  judgment."  The  provisions  of  §  5,294, 
under  which  the  warrant  of  remission  in  this  case  was  granted, 
are  as  follows :  "  The  Secretary  of  the  Treasury  may,  upon 
application  therefor,  remit  or  mitigate  any  fine  or  penalty  pro- 
vided for  in  laws  relating  to  steam  vessels,  or  discontinue  any 
prosecution  to  recover  penalties  denounced  in  such  laws,  ex- 
cepting the  penalty  of  imprisonment,  or  of  removal  from 
office,  upon  such  terms  as  he,  in  his  discretion,  shall  think 
proper;  and  all  rights  granted  to  informers  by  such  laws 
shall  be  held  subject  to  the  Secretary's  power  of  remission, 
except  in  cases  where  the  claims  of  any  informer  to  the  share 
of  any  penalty  shall  have  been  determined  by  a  Court  of  com- 
petent jurisdiction,  prior  to 'the  application  for  the  remission 
of  the  penalty;  and  the  Secretary  shall  have  authority  to 
ascertain  the  facts  upon  all  such  applications,  in  such  manner 
and  under  such  regulations  as  he  may  deem  proper."  Title 
52  of  the  Eevised  Statutes,  in  which  §§  4,465  and  4,469  are 
found,  is  entitled  "  Regulation  of  Steam  Vessels."  Those  sec- 
tions and  §  5,294  were  originally  enacted  as  part  of  the  Act 
of  February  28th,  1871,  entitled  "  An  Act  to  provide  for  the 
better  security  of  life  on  board  of  vessels  propelled  in  whole 
or  in  part  by  steam,  and  for  other  purposes,"  (16  Z7.  S,  Stat 
at  Largey  440,)  §  4,465  being  a  part  of  §  48  of  that  Act,  and 
§  4,469  being  a  part  of  §  49,  and  §  5,294  being,  in  substance, 
§64. 

It  is  contended  for  the  libellant  that  the  warrant  of  re- 
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mission  is  void  and  of  no  effect,  because  §  5,294  is  anconsti- 
tntional,  in  that  it  infringes  on  the  pardoning  power  vested 
in  the  President.  The  Constitution  {Art.  2,  gee.  2)  provides 
that  the  President  ^'  shall  have  power  to  grant  reprieves  and 
pardons  for  offences  against  the  United  States,  except  in  cases 
of  impeachment."  It  is  contended  that  this  power  is  exdn- 
sive,  and  that  Congress  cannot  lawfully  grant  to  the  Secretaiy 
of  the  Treasury  the  power  conferred  on  him  by  §  5,294. 

The  power  of  the  President  to  pardon  has  always  been 
construed  to  extend  to  the  remission  of  fines,  penalties  and 
forfeitures  accruing  to  the  United  States  for  offences  against 
the  United  States.  (1  Opinions  of  Attameys-Generalj  418.) 
In  United  States  v.  Zancaster,  (4  Wash.  G.  C.  if.,  64,)  a  ves- 
sel had  been  seized  by  the  collector  and  libelled  for  forfeiture 
for  a  violation  of  the  embargo  laws,  and  released  on  a  bond 
for  her  value.  She  was  condemned  as  forfeited,  and  a  suit 
was  brought  by  the  United  States  on  the  bond.  Afterwards, 
the  President  remitted  to  the  defendant  all  the  right  and  in- 
terest of  the  United  States  in  and  to  said  bond,  and  required 
all  proceedings  on  the  part  of  the  United  States  to  be  forth- 
with discontinued.  The  question  arose  in  the  suit  whether 
the  pardon  of  the  President  affected  the  rights  of  the  officers 
of  the  customs  to  the  moiety  of  the  forfeiture.  It  was  held 
that  the  terms  of  the  pardon  were  such  as  to  remit  only  the 
interest  of  the  United  States,  and  not  the  rights  of  the  officers. 
The  question  as  to  the  power  of  the  President,  by  pardon,  to 
defeat  the  inchoate  rights  of  the  officers,  was  not  passed  upon. 
In  United  States  v.  Morris^  (10  Wheaton^  246,)  it  was  held 
that  the  interests  of  officers  of  the  customs  in  forfeitures 
were  subordinate  to  the  authority  of  the  Secretary  of  the 
Treasury,  under  §  1  of  the  Act  of  March  3d,  1797,  (1  U.  S. 
Stat,  at  Large^  506,)  (now  §  5,292  of  the  Eevised  Statutes,)  to 
remit  them.  In  the  case  of  a  vessel  condemned  as  forfeited 
to  the  United  States  for  a  violation  of  the  slave  trade  Act,  the 
President  was  advised  to  remit  only  the  interest  of  the  United 
States,  on  the  ground  that  his  pardon  could  not  defeat  the 
vested  rights  of  tlie  seizing  officer.    (4  Opinions  of  Attorneys- 
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General^  573.)    On  the  question  whether  the  President  had 
the  power  to  pardon  offences  committed  by  the  owners  or 
masters  of  steam  vessels  in  respect  to  the  transportation  of 
passengers,  in  violation  of  certain  statutes,  he  was  advised 
tliat  he  had  snch  power ;  and  the  question  whether  he  had 
authority  to  remit,  by  pardon,  a  penalty  accruing  to  individ- 
uals, was  suggested,  but  not  discussed.    (6  Id.^  393.)    In  the 
ease  of  a  vessel  arrested  for  violating  a  statute  in  regard  to 
the  transportation  of  passengers,  a  remission  being  applied  for 
to  the  Secretary  of  the  Treasury,  under  §  1   of  the  Act  of 
March  3d,  1797,  the  question  occurred  whether  the  case  came 
within  the  pardoning  power  of  the  President.     The  Secretary 
was  advised  (1)  that  the  President  had  power  to  pardon  the 
imprisonment,  fines  and  forfeitures  imposed  for  violating  the 
provisions  in  regard  to  space  for,  and  number  of,  passengers, 
anless,  perhaps,  as  regarded  a  forfeiture  the  right  of  which 
had  duly  vested  in  the  custom  house  officers,  or  others  except 
the  United  States ;  (2)  that  it  was  doubtful  whether  the  Pres- 
ident had  power  to  remit  such  forfeiture ;  (3)  that  the  Secre- 
tary of  the  Treasury  had  power  to  remit  all  forfeitures  of 
vessels,  for  carrying  an  excess  of  passengers ;   (4)  that  the 
President  had  power  to  pardon  in  all  cases  of  vessels  libelled 
by  reason  of  liens  on  them  for  penalties  imposed  by  the  stat- 
ute ;  (5)  that  the  Secretary  of  the  Treasury  had  the  concur- 
rent power  to  remit  in  the  last  named  cases,  but  any  doubt 
could  be  cured  by  the  authority  of  the  President,  as  no  inter- 
est but  that  of  the  United  States  was  affected ;  (6)  that,  as 
the  Act  of  1797  afforded  the  means  of  judicial  investigation 
as  to  the  question  of  remission,  it  was  more  convenient,  in 
cases  of  seizures,  and  prosecutions  instituted,  by  officers  of 
the  customs,  to  dispose  of  that  class  of  seizures  in  that  way, 
than  to  refer  them  to  the  unaided  discretion  of  the  President 
(6  /rf.,  488.)    In  United  States  v.  Harris,  (1  AhboU's  U.  S. 
Rep.,  110,)  a  person  was  convicted  and  fined  for  violating  the 
internal  revenue  law.    Afterwards,  the  Court  adjudged  that 
H.  was  the  informer,  and  that  one-half  of  the  fine  should  be 
for  his  use  and  the  remainder  for  the  use  of  the  United  States. 
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Afterwards,  the  President,  by  a  pardon,  remitted  to  the  de- 
fendant the  payment  of  two-thirds  of  the  fine.  One-third  of 
the  fine,  with  interest,  was  paid  into  Court.  The  informer 
claimed  and  was  allowed  by  the  Court  therefrom  the  whole 
sum  adjudged  to  him,  on  the  ground  that  the  President  had 
no  right  to  remit  any  of  the  part  of  the  fine  so  adjudged  to 
the  informer,  and  that  he  was  entitled  to  the  whole  of  such 
part,  as  if  there  had  been  no  remission.  The  conviction  wag 
under  a  statute  {^Aotof  Jum  SOth,  1864,  §  41,  13  O.  S,  Stat. 
(U  Zargey  289,)  which  provided  that  all  suits  for  fines  under 
it  should  be  in  the  name  of  the  United  States.  The  Court 
remarked,  that,  where  the  prosecution  was  wholly  in  the  name 
of  the  United  States,  it  saw  nothing  in  any  of  the  authorities 
which  denied  to  the  President  the  power,  by  pardon,  to  remit 
the  interest  of  an  informer,  before  judgment. 

The  view  urged  by  the  libellant  is,  that  the  power  of  the 
President  to  pardon  is  exclusive ;  that  no  part  of  it  can  be 
exercised  by  any  one  else  without  infringing  on  the  power  of 
the  President ;  that,  if  the  Secretary  of  the  Treasury  can 
pardon  without  the  President's  concurrence,  he  may  grant 
pardons  which  the  President  would  refuse ;  that,  if  Congress 
can  authorize  the  Secretary  to  grant  pardons,  it  can  itself 
grant  them,  and  prescribe  the  terms  and  conditions  under 
which  they  shall  be  granted ;  and,  that,  if  it  can  authorize  the 
Secretary  to  remit  penalties  incurred  under  the  statute  in 
question,  it  can  authorize  him,  or  any  one  else,  to  remit  the 
punishment  of  any  offence,  and  can  so  legislate  that  after  the 
President  has  refused  to  grant  a  pardon  it  can  still  be  granted 
under  authority  conferred  by  Congress.  In  support  of  this 
view  the  case  of  JSxjxirte  Garland,  (4  Walla€e,  338,)  is  cited, 
as  holding  that  the  power  of  the  President  to  pardon  is  un- 
limited, extending  to  every  offence  known  to  the  law,  and  not 
subject  to  legislative  control,  and  that  Congress  can  neither 
limit  the  effect  of  such  pardon,  nor  exclude  from  its  exercise 
any  class  of  offenders.  The  case  of  United  States  v.  Klemj 
(13  Wallace,  128,)  is  also  referred  to,  as  holding  that  Con- 
gress cannot  impair  the  effect  of  a  pardon,  because  that 
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would  be  to  infringe  the  constitutional  power  of  the  Pres- 
ident. 

There  is  not,  in  this  case,  any  question  raised  as  to  the 
effect  of  a  pardon  which  has  been  granted  by  the  President, 
as  there  was  in  J^  parte  Garland  and  in  United  States  v. 
K  lem.  The  question  is  not  as  to  any  restriction  of  the  par> 
doning  power  of  the  President.  It  is  not  claimed  that  the 
Secretary  alone  could  remit  this  forfeiture  and  that  the  Presi- 
dent could  not.  The  practice  of  the  Government,  as  is  seen 
from  the  citations,  has  been  to  regard  the  power  of  the  Sec- 
retary to  remit  penalties  and  forfeitures  of  the  character  of 
those  in  the  present  case  as  a  valid  power  in  concurrence  with 
the  power  of  the  President  to  pardon  in  the  same  cases.  The 
existence  of  the  power  in  the  Secretary  is  not  regarded 
as  interfering  with  the  pardoning  power  of  the  President. 
The  decision  in  United  States  v.  Morru^  (10  Wheaton^  246,) 
that  the  Secretary's  remission  of  the  entire  forfeiture,  the 
vessel  having  been  seized  as  forfeited  to  the  United  States^ 
and  prosecuted  in  the  name  of  the  United  States,  and  con- 
demned, had  the  effect  to  extinguish  the  interest  of  the  offi- 
cers of  the  customs  in  the  property,  necessarily  recognized 
the  fact  that  the  power  of  the  Secretary  to  remit  was  a  valid 
power,  and  did  not  infringe  on  the  pardoning  power  of  the 
President.  A  power  in  the  Secretary  to  remit  penalties  and 
forfeitures  has  existed  by  statute  since  1790,  and  has  never 
been  regarded  as  invalid  because  of  the  existence  of  the  power 
in  the  President  to  remit,  by  pardon,  the  same  penalties  and 
forfeitures.  Even  assuming,  then,  that  the  President  could 
discharge,  by  pardon,  the  interest  of  the  libellant  in  the  for- 
feiture of  this  vessel,  it  does  not  seem  that  the  Secretary  could 
not  be  lawfully  authorized  to  discharge  it. 

But,  it  may  well  be  doubted  whether  the  President's  power 
of  pardon  extends  to  taking  away  the  interest  given  by  the 
statute  to  the  libellant.  If  so,  then  there  is  no  power  of  par- 
don to  be  interfered  with  by  the  remission  of  the  Secretary. 
The  statute  gives  nothing  to  the  United  States.  It  does  not 
authorize  any  prosecution  by  the  United  States  by  indictment 
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or  by  civil  Bnit.  It  imposes  a  penalty,  which  is  made  a  lien  on 
the  vessel,  for  doing  what  it  declares  it  shall  not  be  lawful  to 
do,  bat  the  penalty  is  declared  to  be  a  pecuniary  liability  not 
to  the  United  States,  but  to  any  one  who  will  sue  for  it.  It 
is  wholly  to  such  person.  While  the  unlawful  act  which  gives 
rise  to  the  suit,  if  to  be  called  an  offence,  is  one  denounced 
by  a  statute  of  the  United  States,  yet  it  may  well  be  doubted 
whether  it  is  an  offence  against  the  United  States,  in  the 
sense  of  the  Constitution;  and  still  more,  whether,  if  the 
United  States  could  sue  for  the  penalty,  which  is  given  to 
^'  any  person  suing  for  the  same,"  there  is  any  offence  against 
the  United  States  which  can  be  pardoned  by  the  President, 
beyond  what  is  involved  in  such  right  of  the  United  States 
to  sue. 

The  power,  however,  of  the  President,  to  pardon  has 
never  been  construed  to  extend  to  taking  away  such  rights  as 
the  statute  in  this  case  vests  in  the  libellant,  where  they  have 
been  asserted  by  a  suit  brought  by  an  informer  in  bis  own 
name,  and  where  they  belong  wholly  to  him,  and  the  United 
States  have  no  share  in  the  penalty.  The  case  of  United 
StcUes  V.  Sarrisy  {mpra^  refers  to  the  power  of  the  President 
over  the  whole  case,  before  judgment,  as  existing  only  where 
the  prosecution  is  wholly  in  the  name  of  the  United  States. 

There  is,  therefore,  nothing  in  the  existence  of  the  par- 
doning power  which  affects  the  present  case.  This  being  so, 
there  can  be  no  doubt  that  Congress,  which  created  the 
penalty,  could  provide  any  method  of  remitting  it. 

The  next  question  is  as  to  the  construction  of  §  5,294.  It 
is  contended,  for  the  libellant,  that  that  section  does  not  give 
to  the  Secretary  power  to  remit  a  penalty  after  a  suit  has 
been  brought  by  a  private  person  to  recover  it.  The  matter 
is  a  very  plain  one.  Tlie  power  extends  to  "any  fine  or 
penalty,"  that  is,  to  all  fines  and  penalties.  It  includes  those 
given  to  individuals  as  well  as  those  given  to  the  United 
States.  Probably  because  of  a  doubt  whether  the  pardoning 
power  of  the  President  could  reach  all  cases,  and  because 
cases  proper  for  remission  would  arise,  the  power  of  remis- 
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sion  was  confided  to  the  Secretary,  to  be  exercised  on  an 
ascertainment  of  facts,  with  the  restrictions,  however,  that  the 
power  should  not  extend  to  remitting  the  penalty  of  imprison- 
ment or  of  removal  from  o£Sce,  or  to  affecting  the  rights  of 
informers  after  they  had  been  judicially  determined  before 
the  application  for  remission.  It  is  contended  that  the  power 
to  remit  is  restricted  by  the  statute,  after  suit,  to  cases  where 
the  suit  is  by  the  United  States  and  under  the  control  of  its 
officers.  It  is  also  contended  that  the  power  given  to  remit 
applies  only  to  cases  before  suit  is  brought,  and  that  the 
power  to  discontinue  prosecutions  is  limited  to  prosecutions 
brought  by  the  United  States.  These  views  do  not  seem  well 
founded.  The  statute  covers  the  remission  of  "  any  "  fine  or 
penalty,  and  although,  under  the  words  ^^discontinue  any 
prosecution,"  the  Secretary  should  be  held  to  be  restricted  to 
discontinuing  prosecutions  in  the  name  of  the  United  States, 
yet  he  may  remit  any  penalty.  The  limitation  of  the  power 
of  discontinuing  prosecutions Jdoes  not  restrict  the  power  of 
remission.  A  prosecution  may  be  discontinued  without  re- 
mitting the  penalty,  and  there  may  be  reasons  for  doing  so. 
But  no  reason  is  perceived  why  the  power  to  "  discontinue 
any  prosecution"  does  not  include  a  suit  like  the  present. 
There  is  nothing  in  §  5,294  to  suggest  that  the  power  of  re- 
mission or  of  discontinuance  was  not  intended  to  be  as  broad 
as  the  imposition  of  penalties,  except  as  to  the  particular 
matters  specially  excepted. 

It  is  argued  that  the  libellant  is  not  an  informer,  within 
§  5,294,  because  he  is  not  a  person  on  whose  information  the 
United  States  bring  suit.  But  this  is  too  restricted  a  meaning 
of  the  word.  When  the  section  speaks  of  "  rights  granted  to 
informers  by  such  laws,"  it  means  rights  granted  to  indi- 
viduals and  not  to  the  United  States.  The  libellant  is  none 
the  less  an  informer  because  he  sues  in  his  own  name  and  is 
entitled  to  the  whole  penalty.  The  object  of  the  statute  was 
to  provide  in  favor  of  the  party  incurring  the  penalty  a' mode 
of  mitigating  it,  and  the  mischief  sought  to  be  remedied  was 
the  same  whoever  was  to  receive  the  penalty.    In  §  976  the 
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person  to  whom  the  whole  of  a  penalty  in  a  penal  statate  is 
directed  to  accrue,  and  who  snes  for  it  in  his  own  name,  is 
called  an  informer.  The  suggestion  that  in  §  5,294  only  a 
person  who  is  entitled  to  part  of  a  penalty  is  an  informer,  is 
too  narrow  a  view.  If  a  person  has  the  whole  of  a  penalty 
he  has  all  its  shares,  and  his  claims  are  fairly  included  within 
the  words  '^  the  claims  of  any  informer  to  the  share  of  any 
penalty."  A  person  may  be  an  informer  without  being  a 
'^  plaintiff  on  a  penal  statute,"  in  the  sense  of  §  975,  but  a 
/'  plaintiff  on  a  penal  statute,"  such  as  the  libellant  is,  is  an 
informer  within  §  5,294. 

The  fact  that  by  §  41  of  the  Act  of  August  30th,  1852, 
(10  U.  S.  Stat,  at  Large,  75,)  in  regard  to  steam  vessels,  all  the 
penalties  imposed  by  it  were  given  to  any  person  who  would 
sue  for  them,  and  that  no  power  of  remission  of  penalties  was 
given  by  that  Act,  has  no  tendency  to  show  that  under  the 
Act  of  1S71  all  penalties,  some  of  which  are  to  go  wholly  to 
the  informer  and  some  partly  to  the  informer  and  partly  to 
the  United  States,  are  not  within  the  power  of  remission 
given  to  the  Secretary. 

The  warrant  of  remission  must  be  held  to  be  a  complete 
discharge  of  the  penalties  and  the  passage  money  sued  for  in 
this  case,  and  there  must  be  a  decree  dismissing  the  libel,  and 
directing  the  clerk  of  this  Court  to  pay  out  to  the  proctor  for 
the  libellant  his  portion  of  the  taxed  costs  of  the  libellant  in 
the  District  Court,  on  deposit  herein,  and  to  distribute  the 
remainder  thereof  among  the  o£Scers  of  the  District  Court 
entitled  thereto,  and  ordering  that  the  libellant  pay  to  the 
claimant  its  costs  in  this  Court,  to  be  taxed. 


APPENDIX. 


I. 

KULBS. 

JiuieB  of  the  Circuit  Court  of  (he  United  SlaUsfor  (he  Sovihsm  Ditiriet  of  New 
York,  adopted  since  the  publieation  of  the  eighteenth  volume  oftheee  Reporte, 

Dbgkmbxb  29th,  1881. 

In  parsnance  of  the  provisioDS  of  sections  916  and  916  of  an  Act,  entitled 
^*  An  Act  to  revise  and  consolidate  the  statutes  of  the  United  States  in  force  on 
the  first  day  of  December,  Anno  Domini  one  thoosand  eight  hundred  and  sey- 
enty-three,"  approved  June  22d,  1874,  it  is  ordered,  that  the  provisions  of  the 
Act  of  the  Legislature  of  the  State  of  New  York,  entitled  "An  Act  relating  to 
Courts,  officers  of  justice  and  civil  proceedings"  passed  June  2d,  1876,  aa 
amended  by  the  Act  of  said  Legislature,  entitled  "  An  Act  supplemental  to  the 
Code  of  Civil  Procedure/'  passed  May  6th,  1880,  and  the  provisions  of  any  other 
Act  heretofore  passed  by  said  Legislature  amending  either  of  said  Acts,  so  far 
as  such  provisions  relate  to  a  remedy  by  attachment  against  the  property  of  a 
defendant,  or  to  a  remedy  by  execution,  or  otherwise,  to  reach  the  property  of 
a  judgment  debtor,  are  hereby  adopted  by  this  Court  as  rules  of  this  Court  in 
respect  to  a  remedy  by  attachment  against  the  property  of  a  defendant,  in  a 
common  law  cause  in  this  Court,  and  in  respect  to  a  remedy  by  execution,  or 
otherwise,  to  reach  the  property  of  a  judgment  debtor,  in  a  common  law  cause 
in  this  Court 


Mat  26th.  1888. 

On  filing  the  written  consent  of  all  the  attorneys  for  the  parties,  orders  for 
discontinuance,  extensions  of  time,  and  substitntions  of  attorneys,  may  be 
entered  in  the  Rule  book,  in  cases  at  law,  or  in  equity,  without  the  special  di- 
rection of  a  judge. 
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APPEAL. 
Ai  Bahkeuptot,  4,  S. 


ASSIGNMENT. 

1.  O.  made,  in  New  Yorli,  a  yolnntary 
aflBignmeDt  to  B.,  of  all  his  prop- 
erty, in  trust  for  creditors,  aod  B., 
witn  H.  as  sarety,  g^ve  a  bond,  un- 
der chap.  848  of  the  Session  Laws  of 
1860,  and  chap.  56  of  the  Session 
Laws  of  1876,  for  the  faithful  per- 
formance by  B.  of  his  duties  as  as- 
ilgoee  and  nis  due  accounting  for  all 
moneys  received  by  him  aa  such  as- 
signee. Afterwards  A.,  as  assignee 
in  bankruptcy  of  O.,  obtained,  m  a 
suit  against  O.  and  B.,  a  decree  set- 
ting aside,  as  being  void  as  against 
him,  said  voluntary  assignment,  and 
directing  B.  to  account  for  all  the 
property  of  O.  which  he  received 
thereunder.  A  money  decree  having 
been  rendered  against  B.,  and  re- 
maining unpaid,  on  execution.  A., 
having  obtained  leave  from  the  State 
oourt  to  prosecute  said  bond,  as  as- 
rignee  in  bankruptcy,  sued  H.  on  it 
in  this  Court,  in  1878,  both  parties 
being  citizens  of  New  York.  The 
said  Act  of  1860,  and  the  several 
Acts  amendatory  thereof,  were  re- 
pealed by  chapter  466  of  the  Session 
Laws  of  1877:    Hdd, 

(1.)  The  assignment  to  B.  being 
valid  when  made,  and  continninff 
valid  until  set  aside  in  the  suit 
brought  by  A.,  it  was  the  duty  of 
B.,  after  the  decree,  to  transfer  the 
assets  to  A. ; 

(2.)  This  suit  having  been  brought 
after  the  repeal  of  the  Act  of  1860 
by  the  Act  of  1877,  no  accounting  be- 
fore any  specified  Court  is  made,  by 
the  Act  ox  1877,  a  prerequisite  to  a 


suit  against  the  surety.     Adam»  v. 
Byanu,  487 

2.  This  case  is  distinguishable  from 
FeopU  V.  Ohalmen,  (60  N,  Y.,  164^ 


ATTORNEY. 

A.  appeared  on  the  record  as  attor- 
ney for  S.,  aa  plaintiff  in  a  suit  at  law 
founded  on  a  contract,  under  an  agree- 
ment between  S.,  and  his  son,  and 
A.,  that  A.  should  have  a  permanent 
lien  on  the  claim  and  the  suit,  for  his 
fees,  charges  and  disbursements,  and 
that  the  control  of  the  suit  should  be 
in  the  son,  to  secure  the  agreement 
An  irrevocable  power  of  attorney, 
with  power  to  employ  other  attor- 
neys, was  made  by  S.  to  the  son« 
A.  and  the  son  had  inearred  liabili- 
ties and  expenses,  and  A.  had  made 
charges,  none  of  aJl  which  had  been 
paid  or  reimbursed.  S.  afterwards 
agreed  with  the  defendant  to  discon- 
tinue the  suit,  against  the  wishes  of 
A.  and  the  son.  B.  then  entered  an 
appearsnce  for  the  plaintiff,  the  pow- 
er of  attorney  was  revoked,  ana,  on 
the  call  of  the  case  in  Court,  A.  de- 
sired to  have  it  set  for  trial,  and  B. 
asked  to  discontinue  it :  JBf  2ef,  that 
A.  and  the  son  had  a  vested  inter- 
est in  the  claim  and  the  suit,  and 
that  A.  must  be  allowed  to  control 
the  proceedings  in  Court,  in  the  name 
of  the  plaintiff:   Stewart  r,  HiUan,  290 
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BANKRUPTCY. 

1.  R.,  in  1869,  deposited  money  with  a 
firm  of  which  £.  was  a  memoer.  R. 
disappeared  in  18*70,  and  £.  was  ap- 

Sointed  his  administrator.  The  firm 
issolved  in  18*71  and  E.  retired.  A 
new  firm,  composed  of  the  remaining 
members  and  two  new  ones  succeed- 
ed it,  and  assumed  all  its  obligations, 
and  agreed  that  the  liability  of  E. 
ahonld  cease.  In  18*78  the  new  firm 
went  into  banlcmptcy.  The  debt  to 
R.  was  published  as  one  of  its  debts, 
and  the  plaintiff  proved  it  as  a  debt 
of  the  new  fijrm,  and  receiyed  divi- 
dends on  it  out  of  the  assets  of  the 
new  firm.  E.  died  in  18*77.  In  1879, 
trustees  under  the  bankrupt  law 
wound  up  the  estate  of  the  new  firm, 
and  distributed  certain  stocks,  as  its 
assets,  among  its  creditors.  No  claim 
of  liability  for  said  deposits  was 
made  against  E.  during  his  lifetime. 
In  1878  the  plaintiff  had  demanded 
payment  of  tne  debt  from  the  de- 
fendant, who  denied  the  liability. 
Afterwards  the  plaintiff,  as  a  creditor 
of  the  firm,  receiyed  some  of  the 
stocks,  in  the  distribution,  and  sold 
them  at  private  sale,  without  notice 
to  tiie  derendant.  There  being  a  bal- 
ance due  after  applying  the  divi- 
dends and  the  proceeds  of  the  stocks, 
this  suit  was  brought  for  the  defi- 
ciency: Held, 

(1.)  The  plaintiff,  knowing  of  the 
change  in  the  firm,  and  of  the  as- 
sumption by  the  new  firm  of  the  lia- 
bilities of  the  old  firm,  from  the  time 
of  the  publication  of  the  debt  as  a 
debt  of  the  new  firm,  is  chargeable 
with  knowledge  that  E.  was  to  be 
relieved  from  liability ;  and,  if  he  in- 
tended to  maintain  the  liability  of 
E.,  he  should  have  made  known  his 
purpose,  in  dealing  with  the  new  firm, 
in  respect  to  the  debt ; 

(2.)  The  lapse  of  time,  from  the 
bankruptcy,  in  1878,  till  the  death  of 
E.,  in  1877,  without  any  suggestion 
being  made  of  his  contmuing  liabil- 
ity, IS  inconsistent  with  a  want  of  in- 
tention to  accept  the  liability  of  the 
new  firm  in. place  of  that  of  the  old ; 
and  so  is  tha  failure  to  make  a  claim 
on  the  defendant  before  1878 ; 

(8.)  The  plaintiff  adopted  the  new 
firm  as  his  debtors,  by  proving  the 
deposits  as  a  debt  of  tiie  new  firm ; 


(4.)  The  plaintiff  having,  by  Ais 
course,  deprived  £.  of  his  right  to 
vote  as  a  creditor  in  the  bankruptcy 
proceedings,  and  of  his  right  to  re- 
ceive and  bold  the  stocks,  it  would  be 
inequitable  to  give  the  plaintiff  relief 
in  tnis  suit.    RegttAer  v.  Dodge,      79 

2.  The  District  Court  has  power,  sit- 
ting in  bankruptcy,  and  exercising 
the  jurisdiction  conferred  by  the 
bankrupt  law  of  1841,  by  summary 
order,  to  set  aside  and  order  to  hie 
surrendered  and  cancelled,  deeds  giv- 
en by  the  official  assignee,  which 
were  improvidently,  irregularly,  or 
without  due  authority,  executed  by 
him,  or  which  were  procured  to  hie 
executed  by  imposition  and  fraudu- 
lent-practices upon  the  Court,  or 
which  were  designedly  so  drawn  aa 
to  be  grants  in  excess  of,  or  varying 
in  material  particulars  f^om,  the  or- 
ders of  the  Court  under  which  they 
purport  to  be  executed,  while  the 
same  are  still  in  the  hands  of  the 
party  by  whom  they  were  so  pro- 
cured from  the  assignee,  and  who 
had  notice  of  said  irregularities  and 
defects,  and  who  gave  no  value  there- 
for except  certain  sums  paid  to  the 
official  assignee  as  fees,  upon  the  pe- 
tition of  a  party  not  a  creditor  of  the 
bankrupt,  and  having  no  interest  in 
the  matter  except  that  he  is  in  the 
possession  of  land  claiming  titie 
thereto,  and  that  he  has  been  sub- 
jected to  litigation,  or  is  threatened 
with  litigation,  in  respect  to  said 
land,  based  upon  the  deeds  sought  to 
be  avoided.    In  re  Hyde,  ll5 

8.  Such  power  can  be  exercised  after 
the  discharge  of  the  bankrupt^  and 
when  there  are  no  longer  any  known 
assets  to  be  distributea  among  cred- 
itors, id, 

4.  Under  §  4,982  of  the  Revised  Stat- 
utes, which  provides  that  an  appeal 
from  the  District  Court  to  the  Circuit 
Court,  in  a  case  in  equity,  under  the 
bankruptcy  statute,  shall  oe  "  entered 
at  the  term  of  the  Circuit  Court  which 
shall  be  held  within  the  District  next 
after  the  expiration  of  ten  days  from 
the  time  of  claiming  the  same,"  the 
filing  in  the.  Circuit  Court  of  a  peti- 
tion of  appeal  within  ten  days  after 
the  appeal  was  claimed  and  due  no- 
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tice  of  it  was  given  to  the  clerk  of 
the  Conrt,  and  to  the  opposite  soli- 
citor«  is  an  entry  of  the  appeal  in  the 
Circmt  Conrt.     Flati  v.  Preaton,  312 

1$.  The  appeal  haying  heen  thus  entered, 
the  Circuit  Court  can,  daring  the 
term  at  which  the  citation  is  retorn- 
able,  extend  the  time  fur  filing  the 
transcript  from  the  District  Court  id, 

6.  The  mere  existence  of  a  desire  on 
the  part  of  a  debtor,  however  strong 
such  desire,  that  a  particular  creditor 
may  succeed  hy  suit,  judgment,  exe- 
cution and  levy,  in  obtaining  a  pref- 
erence over  other  creditors,  so  that 
such  preference  may  be  maintained 
even  as  against  proceedings  in  bank- 
ruptcy which  may  be  subsequently 
commenced,  is  not  sufficient  to  estab- 
lish that  the  debtor  procured  or  suf- 
fered his  property  to  be  taken  on 
legal  process,  with  intent  to  prefer 
such  creditor,  if  the  proceedings  of 
the  creditor  were  the  usual  proceed- 
ings in  a  suit,  unaided  by  any  act  of 
the  debtor,  either  by  facilitating  the 
proceedings  as  to  time  or  method,  or 
by  obstructing  other  creditors  who 
otherwise  would  obtain  priority. 
Brown  v.  Jefferson  Co.  NaflBank,  816 

7.  The  case  of  WiUon  v.  City  Bank,  (\1 
Wollace,  4*78,)  explained.  id, 

S.  The  effect  of  §  12  of  the  amendatory 
bankruptcy  Act  of  June  22d,  1874, 
(18  U.  8.  Stat,  at  Large,  180,)  is  to 
eliminate  the  word  '*  suffer "  from 
§  89  of  the  bankruptcy  Act  of  March 
2d,  1867,  (U  Id.,  636^  and  from 
§  6,021  of  the  Revised  Statutes,  and 
n^om  §  6,128  of  the  Revised  Statutes. 

id. 

9.  The  facts  in  this  case  held  to  make 
out  a  case  of  the  procuring,  by  a 
debtor,  of  the  taking  of  his  property 
on  execution.  ii. 

10.  What  was  said  by  the  debtor  and 
hy  his  attorneys,  held  to  be  compe- 
tent evidence  to  affect  the  creditor, 
on  the  question  as  to  the  procuring 
by  the  debtor.  id. 

11.  Facts  stated  showing  that  the  cred- 
itor had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent.        id. 

Voh.  XIX.— 37 


12.  The  creditor  held  chargeable  with 
the  knowledge  of  what  his  attorney 
acquired  a  knowledge  of  while  his 
employment  by  the  creditor  was  in 
force,  although  such  knowledge  was 
acquired  from  the  debtor  after  the 
creditor's  suit  was  brought,  and 
while  the  attorney  was  acting  as  le- 
gal adviser  of  the  debtor,  in  ree^ard 
to  his  pecuniary  troubles,  the  debtor 
knowing  that  such  legal  adviser  was 
the  attorney  for  the  creditor  in  the  * 
suit,  but  the  creditor  not  knowing 
till  after  the  levy  that  his  attorney 
was  acting  as  legal  adviser  of  the 
debtor.  id. 

18.  The  effect  of  the  concert  of  action 
between  the  attorney  and  the  debtor 
was  to  intentionally  delay  the  insti- 
tution of  proceedings  in  bankruptcy 
until  the  judgment  could  be  obtained 
and  the  levy  made.  id, 

14.  The  declai*ations  of  the  debtor  and 
of  the  attorney  held  to  he  compe- 
tent evidence,  as  against  the  creditor, 
to  show  their  intent,  such  declara- 
tions being  made  while  the  intent 
was  being  effectuated.  id. 

16.  Other  questions  of  evidence  consid- 
ered, id. 

See  Assignment. 


BETTERMENT. 

1.  Under  the  "Betterment  Act"  of 
Connecticut,  ( Gen,  Sfats.,  Beviiion  of 
1876,  p.  862,)  where  the  defendant  in 
an  ejectment  suit  for  land,  against 
whom  a  recovery  had  been  had, 
brought  a  suit  in  equity  to  be  allow- 
ed the  value  of  his  permanent  im- 
provements made  by  him  on  the  land, 
it  was  held,  that  up  to  the  date  of  the 
eiectment  suit  he  continuously  be- 
lieved that  he  was  the  absolute  own- 
er of  the  land  from  the  time  it  waa 
conveyed  to  him  by  a  quitclaim  deed, 
and  that  he  had  a  perfect  legal  title  to 
it  in  fee  simple,  and  that  the  ad- 
verse claim,  though  it  had  been  as- 
serted, was  without  foundation.  Ghrit- 
vfold  V.  Bragg,  94 

2.  The  plaintiff  in  this  suit  is  not,  un- 
der said  statute,  within  the  rule  that 
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he  cftDnot  be  regarded  ae  a  honafide 
purchaser,  without  notice,  because  he 
beld  merely  under  a  quitclaim  deed, 
the  question,  under  said  statute,  be- 
ing aa  to  whether  tbe  improyements 
were  made  in  good  faith,  and  in  the 
belief  of  an  aMolnte  title.  id. 

8.  In  this  case,  although  the  plaintiff 
made  some  of  the  improyements  after 
be  receiyed  notice  of  the  adyerse 
claim,  it  was  held  that  he  acted  in 
good  faith  in  making  them.  id, 

4.  The  meaning  of  "  good  faith,"  uuder 
said  statute,  defined.  id, 

BOND. 
8e€  Municipal  Bond. 


0 


CHARTER-PARTY. 

1.  The  libellantfi  shipped  to  New  York 
almonds  in  bags,  on  ayessel,  under  a 
charter-party  to  them,  made  in  New 
York,  whereby  the  master  engaged 
that  the  yessel  should,  during  the 
yoyage,  be  **  well  fitted  "  "  with  ey- 
ery  requisite  for  such  a  yoyage,"  and 
that  he  would  take  on  board,  during 
the  yoyage,  "all  such  lawful  foods 
and  mercnandise"  as  the  libeVlants 
mieht  think  proper  to  ship.  Bills  of 
la(nng  for  tbe  almonds  were  signed 
by  the  master,  acknowledging  their 
receipt  in  good  condition,  and  engag- 
ing to  deliver  them  in  like  good  con 
diUon,  "the  dangers  of  the  seas  only 
excepted."  The  yessel,  on  her  out- 
wara  trip  from  New  York,  after  the 
signing  of  the  charter-party,  took  a 
carffo  of  petroleum  in  barrels.  The 
libellants  and  the  master  knew,  when 
the  charter-party  was  signed,  that 
the  yessel  was  to  carry  the  petroleum. 
Nothing  was  said  about  petroleum  in 
the  charter-party.  On  the  yoyage 
out,  petroleum  leaked  from  the  bar- 
rels. There  was  no  petroleum  on 
board  with  the  almonds.  Ihe  al- 
monds, when  discharged,  were  dam- 
aged by  being  impregnated  with  the 
fiayor  and  odor  of  petroleum :  Held^ 
(1.)  The  burden  is  on  the  yessel  to 
show  that  the  damage  was  caused  by 
a  peril  of  the  sea ; 


(2.)  Althoufl'h  the  yessel  was  cleans- 
ed before  tating  the  almonds  on 
board,  and  although  steam  and  sweat 
in  the  hold,  impr%nated  with  petro- 
leum which  eicud^  from  the  wood 
forming  the  yessel,  may  haye  reached 
and  damaged  the  almonds,  the  yes- 
sel was  liable  for  the  damage.  The 
LiaeU  W,  Virden,  840 

2.  No  allowance  was  made  for  damage 
by  the  steam  or  sweat  of  the  hold, 
aside  from  petroleum  damage,  or  for 
any  iiyury  by  steam  or  sweat  which 
did  not  conyey  petroleum.  idL 

8.  Under  the  charter-party  the  ship- 
owner took  the  risk  of  the  damage  in 
question.  tdL 


CIRCUIT  COURT. 

1.  In  a  suit  at  law,  brought  in  the  Dis- 
trict Court,  by  a  national  bank 
against  a  town,  to  recoyer  the 
amount  of  sundry  coupons  on  bonds 
issued  by  the  town  in  aid  of  a  ndl- 
road  company,  a  trial  by  jury  was 
waiyed  in  writing,  and  the  suit,  un- 
der a  written  agreement,  was  tried 
by  the  District  Judge,  without  a 
jury.  After  a  finding  and  a  judg- 
ment for  the  plaintiff,  a  bill  of  ex- 
ceptions was  signed,  and  the  defend- 
ant sued  out  a  writ  of  error :  JETe/cf, 
that  no  questions  arising  on  the  bill 
of  exceptions  could  be  considered  by 
this  Court,  on  the  writ  of  error,  be- 
cause the  £acts  were  found  by  the 
District  Court,  without  a  jury.  TWn 
of  Lyom  y.  LJ/imt  NaUonal  Aink,  279 

2.  But,  questions  arising  out  of  a  de- 
murrer to  the  complaint,  fonning 
part  of  the  record  on  the  writ  of 
error,  can  be  reyiewed.  id, 

8.  As  the  District  Court  had  jurisdic- 
tion of  the  subject-matter  and  the 
parties,  its  judgment,  being  proper 
in  form,  was  presumed  to  be  right, 
and  was  affirmed.  id. 

See  JuRiSDicnoN,  6. 


CODICIL. 


See  Will. 
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COLLECTOR. 


See  TiZATiON,  6. 


COLLISION. 

1.  Two  steam  tng^,  one  ahead  of  the 
other,  were  towing  17  canal  boats. 
A  schooner  on  their  port  side,  on 
her  starboard  tack,  came  in  collision 
with  the  ontfride  port  boat  in  the 
head  tier  of  boats:  Held,  on  the 
facts,  that  the  schooner  was  in  fault, 
and  the  tugs  were  not  in  fanlt.  The 
A.  F.  Cranmer,  607 


2. 


Under  Rule  20  of  §  4,288  of  the 
Revised  Statntes,  which  provides, 
that  "if  two  vessels,  one  of  which 
is  a  sail  vessel  and  the  other  a  steam 
vessel,  are  proceeding  in  such  direc- 
tions as  to  involve  risk  of  collision, 
the  steam  vessel  shall  keep  out  of  the 
way-  of  the  sail  vessel,"  wnen  the  ap- 
parent direction  of  the  sail  vessel, 
as  seen  by  the  steam  vessel,  is  such 
that,  if  their  respective  courses  are 
kept,  no  risk  of  collision  is,  or  ought 
reasonably  to  be,  apparent  to  the 
steam  vessel,  it  is  not  incumbent  on 
her  to  take  precautions  to  keep  out 
of  the  way,  other  than  not  to  do 
anything  to  bring  on  risk  of  collision, 
growing  out  of  the  respective  direc- 
tions of  the  two  vessels,  as  the 
course  of  the  steam  vessel  is  known 
to  herself  and  as  the  apparent  course 
of  the  sail  vessel  is  seen  by  the  steam 
vessel.  id. 


CONSTITUTION  OF  THE  UNITED 
STATES. 


Art.  2,  sec.  2, 
Art.  8,  sec.  2, 
6th  Amendment, 


666 
261 
261 


CONTEMPT. 

1.  Contempt  of  Court  is  a  specific  crim- 
inal offence,  and  the  imposition  of  a 
fine  for  a  contempt  is  a  judgment  in 
a  criminal  case.  tUcher  v.  nayee,    13 

2.  Where,  prior  to  an  interlocutory  de- 
cree in  an  eqnity  suit,  an  order  is 
made  in  the  suit  imposing  a  fine  on 


the  defendant  for  a  contempt  of  Court 
in  violating  an  injunction  issued  in 
the  suit,  such  order  is  a  final  order  or 
judgment  as  to  the  matter  of  the 
contempt,  and  it  cannot  be  varied  by 
the  Court  at  the  second  term  after  it 
was  made.  id, 

8.  What  is  a  sufficient  form  of  adjudi- 
cating a  contempt,  in  an  order.      id, 

4.  An  order  entitled  in  the  suit,  with- 
out making  the  United  iStates  a  party 
in  the  title,  is  sufficient,  where  the 
proceeding  is  against  the  defendant 
for  violating  an  injunction  in  the  suit. 

id, 

6.  Where  an  order  is  made  adjudging 
the  contempt  and  providing  for  the 
imposition  of  a  fine,  but  not  fixing 
its  amount,  and  directing  proceed- 
iDgs  to  fix  such  amount,  it  is  proper, 
on  a  subseauent  order  fixing  the 
amount,  to  direct  that  the  defendant 
stand  committed  till  the  fine  be  paid. 

id, 

6.  The  general  power  of  the  Court, 
without  specific  authority  by  statute, 
to  order  a  person  fined  by  it  for  con- 
tempt, to  stand  committed  till  the 
fine  DO  paid,  considered.  id, 

7.  Such  commitment  is  not  the  im- 
prisonment mentioned  in  §  726  of 
the  Revised  Statutes.  id, 

8.  in  this  case  the  defendant  was  con- 
victed of  a  contempt  of  Court  in  vio- 
lating an  injunction,  and  a  fine  was 
imposed  on  him,  and  a  warrant  was 
oraered  to  issue  to  the  marshal  to 
take  the  body  of  the  defendant  and 
keep  him  in  custody  until  he  should 
have  paid  into  Court  the  fine  and 
the  fees  of  the  marshal  on  the  war- 
rant. The  suit  being  for  the  infringe- 
ment of  a  patent  and  an  interlocutory 
decree  for  the  plaintiff  having  been 
entered,  under  which  an  accounting 
was  proceeding,  the  execution  of  thu 
warrant,  after  its  issue,  was  suspended 
on  the  giving  by  the  defendant  of  a 
bond,  with  sureties,  to  pay  the  fine 
whenever  this  Court  should  vacate 
the  suspension.  This  was  done  in  or- 
der to  give  the  defendant  an  opportu- 
nity to  try  and  obtain  a  review  by 
the  Supreme  Court  of  the  contempt 
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proceedings,  as  pari  of  the  suit,  in 
case  a  final  decree  in  the  suit 
against  him  should  be  made  and  ap- 
pealed from.     Fxteher  y.  Hayes,     184 

CORPORATION. 

1.  In  August,  1867,  the  N.  Co.,  a  Brit- 
ish corporation,  went  into  liquida- 
tion under  "The  Companies'  Act, 
1862,"  and  agreed  in  writing  with 
the  S.  Co.,  another  British  corpora- 
tion, to  sell  and  transfer  to  it,  for  a 
consideration,  the  steamship  P.  and 
*l  other  vessels,  and  deliyered  oyer 
the  8  yessels  to  it,  and  ceased  to  do 
business,  and  after  that  the  S.  Co. 
ran  the  8  vessels.  In  October,  1867, 
a  collision  occurred  in  the  harbor  of 
New  York,  between  the  P.  and  a 
boat,  whereby  G.  was  killed.  The 
plaintiff,  as  administratrix  of  G., 
sued  the  N.  Co.  in  a  State  Court  of 
New  York,  for  the  death  of  G.,  and 
had  a  verdict  and  a  judgment  for 
$8,289  05,  the  N.  Co.  appearing  and 
defending  the  suit.  Afterwards,  M., 
as  assignee  of  the  judgment,  sued  the 
S.  Co.,  the  defendant  in  this  suit,  in 
a  State  Court  of  New  York,  on  the 
judgment,  claiming  to  make  the  S. 
Co.  pay  it,  as  having  received  the 
property  of  the  N.  Co.  with  an  agree- 
ment to  pay  its  debts.  The  defend- 
ant had  judgment  in  the  suit.  Then, 
the  plaintiff  brought  this  suit,  as 
assignee  of  her  original  judgment,  to 
make  the  S.  Co.  liable  for  it,  on  the 

ground  that  the  property  of  the  N. 
0.  was  transferred  to  the  S.  C«. 
after  the  return  of  an  execution  un- 
satisfied on  the  judgment :  Hddf  that 
the  written  agreement  and  the  deliv- 
ery of  possession  of  the  vessels  was 
a  sufficient  transfer,  in  1867,  before 
the  collision  ;  that,  as  matter  of  fact, 
the  plaintiff  had  notice,  before  re- 
.  covering  her  judgment,  that  the  S. 
Co.  claimed  to  own  the  P.  at  the 
time  of  the  collision  and  afterWards, 
and  that  the  two  corporations  were 
distinct ;  and  that  the  defendant  was 
not  liable  in  this  suit.  €hay  v.  Na- 
Honal  Steamship  Co.,  216 

See  Equity. 

JuHisDicnoN,  6,  6. 
Negligence,  1,  3,  4. 
Removal  of  Cause,  8. 
Taxation,  1. 


COSTS. 

1.  In  this  case  the  plaintiffs  had  a  ver- 
dict, and  the  defendant  obtained  a 
new  trial  Then  the  defendant  had 
a  verdict,  and  the  pluntiffs  obtained 
a  new  trial.  Hien  the  defendant 
obtained  a  verdict :  Held,  that,  under 
^824  of  the  Revised  Statutes,  the 
defendant,  on  entering  a  judgment 
on  the  last  verdict,  was  entitled  to 
three  attorney's  trial  fees  of  $20 
each,  one  for  each  trial.  Sefunieder 
v.  Barney,  143 

2.  The  defendants  in  three  suits  at  law, 
before  answer,  moved  that  the  plaint- 
iffs, who  were  non-residents,  and  had 
not  filed  any  security  for  costs,  file 
security  for  costs  in  me  sum  of  from 
$1,600  to  $2,000  in  each  suit,  but 
did  not  set  forth  any  item  of  taxable 
costs  or  disbursements  incurred,  or 
any  steps  taken  involving  disburse^ 
ments :  Held,  that  the  plaintiffs  need 
give  only  the  ordinary  security  re- 
quired by  the  Rules,  without  preju- 
dice to  the  right  of  the  defendants 
to  apply  for  further  security  on  p^^f 
of  disbursements  necessarily  incurred 
in  excess  of  stich  security.  Thmmr- 
hauser  v.  Cortes  Co.,  897 

&«  Patent,  16, 17,  80. 


CRIMINAL  LAW. 

1.  A  letter  addressed  to  a  fictitious 
name  and  delivered  to  an  officer  of 
the  United  SUtes  is  within  §  3,894 
of  the  Revised  Statutes,  making  it 
an  offence  to  deposit  a  lottery  circu- 
lar in  the  mail.  Umted  States  v. 
-Dw/,  9 

2.  A  defendant,  when  arraigned  on  an 
information  filed  against  him  for  an 
offence  against  §  3,894  of  the  Revised 
Statutes,  in  depositing  in  the  mail  a 
circular  concerning  a  lottery,  stood 
mute.  On  the  direction  of  the 
Court,  a  plea  of  not  guilty  was  en- 
tered for  him.  He  was  convicted  : 
Held,  no  error.  United  States  v.  Bor- 
ger,  249 

3.  The  word  '*  indicted,"  in  §  1.032  of 
the  Revised  Statutes,  indudes  an 
information.  id. 
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4.  Qualifications  of  a  juror  examined, 
as  to  his  prejudice  against  the  de- 
fendant, on  a  trial  for  a  criminal 
offSsnoe.  id, 

6.  The  jury  are  not  bound  to  believe 
the  uncontradicted  testimony  of  a 
defendant^  on  a  trial  for  a  criminal 
offence.  id. 

6.  Under  §  3  of  the  Act  of  March  8d, 
1876.  (18  ir.  8.  Stat  at  Large,  477,) 
the  importation  of  women  for  the 
purposes  of  prostitution  from  all 
countries  is  forbidden,  and  not  merely 
the  importation  of  them  for  such 
purposes  from  China,  Japan  and  other 
Oriental  countries.  United  States  v. 
Johnson,  267 

7.  In  an  indictment  under  said  §  8,  it 
is  not  necessary  to  s^t  forth  the  acts 
constituting  the  importation.        id. 

8.  On  the  trial  of  an  indictment  under 
said  §  3,  evidence  as  to  acts  done, 
after  the  importation,  at  a  house  kept 
by  the  defendant,  where  she  and  the 
imported  woman  lived,  it  being  the 
place  named  in  the  indictment  as 
that  where  the  purpose  of  prostitu- 
tion was  to  be  carried  out,  is  proper 
to  show  such  purpose.  id. 

9.  On  the  trial  of  a  criminal  informa- 
tion under  §  3,317  of  the  Revised 
Statutes,  as  amended  by  the  Act  of 
March  Ist,  1879,  (20  U.  8.  Stat,  at 
Large,  889,)  for  carrying  on  the 
business  of  a  rectifier  of  distilled 
spirits,  with  intent  to  defraud  the 
United  States  of  the  tax  on  distilled 
spirits  rectified,  evidence  of  partial 
rectification  is  sufficient.  United 
States  y,  Byrne,  269 

10.  On  the  trial  of  a  criminal  informa- 
tion under  the  same  section,  for  re- 
ceiving from  a  person  to  the  District 
Attorney  unknown,  spirits  unlaw- 
fully removed  from  a  distillery  to  a 
place  other  than  the  distillery  ware- 
house provided  by  law,  Icnowing  that 
the  tax  on  said  spirits  had  not  been 
paid  as  required  by  law,  it  is  suffi- 
cient to  show  that  the  spirits  were 
removed  from  an  illicit  distillery,  id. 

11.  A  point  not  made  at  the  trial  is  not 
available  as  a  ground  for  granting  a 
new  trial.  id. 


12.  A  motion  in  arrest  of  judgment  can 
be  c^ranted  only  on  some  objection 
arising  on  the  face  of  the  record,   id. 

18.  The  averment  in  the  information, 
that  the  person  who  delivered  the 
spirits  to  the  defendant  was  unknown 
to  the  District  Attorney,  was  unnec- 
essary and  did  not  require  to  be 
proved.  id. 

14.  On  the  trial,  the  name  of  a  juror 
who  had  been  summoned,  and  who 
attended  Court  on  the  day  the  trial 
began,  was  drawn  from  the  jury 
box  in  due  order  of  lot,  to  try  the 
defendant,  but  he  had  departed  with- 
out leave :  Held,  that  it  was  not  error 
to  proceed  and  complete  the  jury, 
without  waiting  for  the  juror  so  ab- 
sent, by  drawing  one  in  his  place,  id. 

See  CoNTBUPT,  1  to  7. 
Jury. 


D 

DISTRICT  COURT. 
See  Circuit  Court. 

E 

EJECTMENT. 

See  BSTTRRMXNT. 

•  EQUITY. 

1.  In  a  bill  in  equity  against  a  corpora- 
tion, an  officer  of  the  corporation 
cannot  be  joined  as  a  defendant,  for 
the  purpose  of  a  discovery  of  mat- 
ters which  were  not  within  his 
knowledge  as  such  officer,  or  learned 
by  him  while  in  the  service,  or  as  a 
member,  of  tlie  corporation,  or  of 
matters  which  took  place  before  the 
corporation  was  formed,  or  in  which 
it  had  no  part,  though  it  appears 
that  through  other  sources  of  infor- 
mation the  officer  happens  to  have 
obtained  such  knowledge.  McComb 
V.  Chicago,  <kr.,  R.  R.  Co,,  69 

See  Betterment. 
Patent,  17. 
PLEADiyo,  1,  2,  4,  6. 
Praoticb. 
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EVIDENCE. 

1.  Wbst  18  sufficient  length  of  notice  to 
produce  an  original  paper,  to  admit 
eridence  of  ita  contents.  United 
8taiu  T.  Duff,  9 

2.  Notice  to  produce  a  letter  oorers  the 
envelope  of  the  letter.  id. 

8.  The  evidence  in  this  case  consider- 
ed, as  to  its  being  sufficient  to  show 
the  deposit  of  the  lottery  drcolar  in 
the  mail  by  the  defendant.  id. 

See  Bakuiuptot,  14,  16. 

CBumiAL  Law,  8  to  10, 18. 
Patiht,  67. 


P 

FORFEITURE. 
See  PniALTT. 


INDICTMENT. 
See  Crdojcal  Law,  7. 

INFORMER. 
See  Penalty,  6. 


INJUNCTION. 

See  Patent,  18,  19. 
Taxation,  2. 


INSURANCE  (FIRE). 

1.  In  this  case,  a  motion  to  set  aside  a 
yerdict  of  a  jury,  as  contrary  to  the 
evidence,  was  not  granted.  Miller 
Y,  Alliance  Jns.  Co.,  808 

2.  A  policy  of  fire  insurance  provided 
that  an  overvaluation  of  the  prop- 
erty insured  would  render  the  policy 
void,  but  the  representation  of  value 
was  in  a  written  application,  by  the 
terms  of  which  the  assured  only 
assumed  to  state  the  facts  in  regard 


to  the  value  "  so  far  as  the  same  were 
known"  to  him:  Meld,  that  there 
was  no  breach  of  the  representation, 
unless  the  overvaluation  was  know- 
ingly made.  id, 

8.  The  policy  provided  that,  if  the  in- 
terest of  the  assured  in  the  property 
be  any  other  than  the  entire,  nnooo- 
ditional  and  sole  ownership  of  the 
property  for  his  benefit,  or,  if  the 
building  stands  on  leased  ground,  it 
must  be  so  expressed  in  the  written 
part  of  the  pohcy,  otherwise  the  pol- 
icy to  be  void.  The  assured  showed 
that  he  was  in  possession  under  a 
deed  to  him  as  grantee,  conveying  to 
him  *'  a  certain  mill  site  and  all  the 
buildings  thereunto  belonging,"  situ- 
ated as  described:  ffeld,  that  the  in> 
surer  could  not  be  permitted  u>  show 
that  the  graiftor  of  the  assured  was 
only  entitled  to  an  easement  in  the 
property.  id, 

4.  The  agent  of  the  insurer  having  re- 
pudiated all  liability  under  the  pol- 
icy, on  erounds  not  involving  any 
defects  m  the  proofe  of  loss,  BDch 
defects  cannot  ayaU  the  insurer,  in  a 
suit  on  the  policy.  id. 


INSURANCE  (LIFE). 
See  Jurisdiction,  6. 

INSURANCE  (MARINE). 

1.  The  defendant  insured  the  plaintiff 
on  a  cargo  on  board  a  vessel,  at  and 
from  Yarmouth,  Nova  Scotia,  to  New 
York  city.  At  the  time  of  the  in- 
Burance  the  vessel  was  at  Shelburne, 
to  which  port  she  had  put  in,  leak- 
ing. A  survey  at  Shelburne  pro- 
nounced her  imsea worthy.  An  ex- 
isting insurance  on  the  cargo  was 
cancelled,  and  the  defendant  was  ap- 
plied to  to  insure  it  Insurance  on 
it  from  Shelburne  was  refused,  but 
the  defendaut  agreed  to  insure  it 
from  Yarmouth,  to  which  port  the 
vessel  was  to  proceed  from  Shel- 
burne. A  promissory  representation 
was  made  orally,  and  in  the  applica- 
tion for  insurance,  that  the  vessel 
was  "  to  be  repaired  at  Yarmouth." 
On  her  arrival  at  Yarmouth,  it  waa 
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foQod,  by  a  new  survey,  that  do  re- 
purs  were  required,  and  none  were 
made.  In  a  suit  to  recover  for  a 
loss,  tbe  Court  ruled,  that  if,  when 
the  vessel  arrived  at  Yarmouth,  she 
was  examined,  and  it  was  found  that 
no  repairs  were  needed,  and  none 
were  in  fact  necessary,  but  she  was 
seaworthy  for  the  voyage,  there  was 
no  failure  to  comply  with  the  repre- 
sentation :  Held,  that  the  ruling  was 
correct.  Lunt  y.  BotUm  Marine  Ira. 
Co,,  161 

2.  The  Court  also  ruled  that  the  bur- 
den of  proof  was  on  the  defendant  to 
establish  the  unseaworthiness  of  tbe 
vessel :  Held,  that  this  was  errone- 
ous, because,  on  proof  of  the  repre. 
mentation,  and  of  the  failure  to  repair 
at  Yarmouth,  it  devolved  on  the 
plaintiff  to  excuse  the  non-compU- 
ance  with  the  representation.        id. 


INTEREST. 


See  MiTNioiPAL  Bond,  10. 

PiLTSlTT,  16. 


JUDGMENT. 

1.  The  defendant,  in  1881,  moved  to 
open  a  jud^ent  entered  against  him 
in  1872  and  for  a  new  trial  by  a  jury. 
The  'judgment  wa&  on  a  verdict  of  a 
jury,  on  a  failure  of  the  defendant 
to  appear  at  the  trial.  The  ground 
of  the  motion  was  the  existence  of 
facts  which  were  not  put  in  evi- 
dence :  Held,  that  the  Court  had  no 
power  to  grant  the  motion.  United 
Staiee  v.  Millinger,  202 


JURISDICTION. 

1.  On  a  plea  to  the  jurisdiction  of  this 
Court,  of  the  pendency  of  proceed- 
ings in  Chancery  in  a  Court  of  the 
State,  in  respect  to  a  matter  as  to 
which  the  jurisdiction  of  the  two 
'  Courts  was  concurrent,  it  appearing 
that  the  property  covered  by  the 
litigation  was  not  in  the  possession 
of  tbe  State  Courts  or  of  the  defend- 


ants as  its  receivers,  the  plea  was 
overruled.    Andrews  y.  Smith,     100 

2.  The    question  of    comity  between 
Courts  considered  and  applied.      id 

8.  An  action  to  enforce  a  right  con- 
ferred by  §  6,219  of  the  Revised 
Statutes,  regarding  tbe  taxation  of 
property  in  the  shares  of  national 
banking  associations,  is  a  suit  aris- 
ing **  under  the  laws  of  the  United 
States,"  within  tbe  meanine:  of  the 
Act  of  March  3d,  1876,  (18  (T.  S. 
Stat,  at  Large,  470,)  and  thus  within 
the  jurisdiction  of  a  Circuit  Court  of 
the  United  States,  although  the  as- 
signors of  the  plaintiff,  as  to  the 
right  of  action,  are  citizens  of  the 
same  State  with  the  defendant.  Stan- 
ley y.  Board  of  Supervisors,  147 

4.  Where  a  complaint  shows  jurisdic- 
tion of  the  subject-matter,  and  the 
defendant  appears  generally  by  in- 
terposing a  demurrer,  he  cannot 
raise  thereon  the  point  that  the 
complaint  does  not  snow  the  issuing  * 
or  service  of  any  process  on  the  de- 
fendant. Tbwn  of  Lyons  y.  Lyone 
Natl,  Bank,  279 

5.  A  Connecticut  corporation,  in  1852, 
insured  the  life  of  E., '  a  citizen  of 
Virginia,  on  consideration  of  the  pay- 
ment of  an  annual  premium.    No  pre- 
mium was  paid  after  1860.     £.  died 
in  1869.    In  1856,  under  a  statute  of 
Virginia,,  passed  March  6th,   1866, 
{Lavos  of  Virginia,  1865-6,  cAop.  18,) 
the  corporation  appointed  one  L.  its 
agent  in  Virginia,  with  authority  to 
accept  service  of  process  for  it.    It 
ceased    in    1861   to  do  business  in 
Virginia.    L.  ceased  in  1861  to  act 
as  its  agent  in  Virginia,    in  1866  it 
formally  revoked  such  agency,  and 
did  not  appoint  another  agent.    L. 
died  in  1876,  and  C.  was  appointed 
his    administrator.      In    1877,  Vir- 
^nia  passed  a  statute  {Laws  of  Vtr" 
ginia,  1876-7.  chap.  262)  providing 
that  if  the  i^ent  should  die,  and  a 
new  one  should  not  be  appointed,  the 
personal    representative  of  the  de- 
ceased agent  should  be  regarded  as 
agent,  authorized  to  accept  service 
of  process.    In  1878,  the  adminifitru- 
trix  of  E.  sued  the  corporation  in  a 
State  Court  of  Virginia,  on  the  pol- 
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icy,  serving  process  on  E.  alone. 
And,  the  corporation  not  appearing, 
obtained  a  jodgment,  and  then 
brought  suit  on  the  judgment  in  this 
Court :  Hdd,  that  the  Virginia  Act  of 
1877  was  prospectiye  only,  and  did 
not  apply  to  the  said  corporation, 
and  that  the  Virginia  Court  had  no 
jurisdiction  of  the  corporation.  MIU 
Y.  ConneetietU  Mutual  Id/e  IfU.  Co., 

888 

6.  A  promissory  note  made  by  a  cor- 
poration and  sealed  with  its  corpo- 
rate seal,  payable  to  the  order  of  a 
payee,  ana  endorsed  by  him,  is  not 
a  promissory  note  negotiable  by  the 
law  merchant,  within  §  1  of  the  Act 
of  March  8d,  1876,  (18  U.  S.  SttU,  at 
Large,  470,)  and,  therefore,  an  as- 
signee of  it  cannot  sue  the  payee  on 
it,  in  a  Circuit  Court  of  the  United 
States,  unless  his  assignor  could  haye 
sued  the  payee  on  it  in  such  Court. 
Coe  V.  Cayuffa  Lake  R.  B.  Co.,    522 

See  Banuiuitot,  2. 
CiBCuiT  Court. 

JUDOMENT. 

MuNioiPAi.  Bond,  9. 

RXMOVAL  OF  CaUSK. 

Will. 


JURY. 

1.  On  the  trial  of  an  indictment  under 
§  8,894  of  the  Revised  Statutes,  for 
having  deposited  in  the  mail  a  lot- 
tery circular,  the  defendant,  before 
the  jury  was  sworn,  moved  to  quash 
the  panel  of  jurors,  on  the  ground 
that  C,  who  was  to  be  a  witness 
against  him,  had  had  general  con- 
versation with  some  of  the  jurymen 
on  the  panel  about  lottery  prosecu- 
tions, and  that  three  of  the  jurymen 
drawn  heard  the  conversation.  The 
motion  was  denied :  Held,  no  error. 
UnUed  States  v.  Duff,  9 

2.  A  juror  was  challenged  for  favor, 
and  was  asked  whether  he  would 
give  less  credit  to  the  testimony  of 
the  defendant  because  he  is  in  the 
lottery  business,  and  less  credit  to 
the  testimony  of  a  {:erson  in  the  lot- 
tery business  than  to  that  of  a  per- 
son not  in  it.  The  inquiry  was  re- 
jected :  Held,  no  error.  id. 


8.  The  fact  of  a  person  having  heard, 
before  he  is  empanelled,  general  talk 
about  the  wickedness  of  those  engag- 
ed in  an  illegal  occupation,  does  not 
disqualify  him  from  sitting  as  a  juror 
upon  the  trial  of  one  engaged  in  such 
occupation,  who  is  charged  with 
crime.  id. 

See  CaiMiNAL  Law,  4,  6, 14. 


LEASE. 

1.  Where  a  lessee  of  land  remains  in 
the  occupation  of  it  after  the  ter- 
mination of  his  lease,  by  permiasion 
of  the  landlord,  and  there  is  ne  un- 
derstanding that  such  occupation 
shall  be  without  compensation,  an 
agreement  to  pay  rent  will  be  impli- 
ed.    Cobb  V.  Kidd,  660 

2.  Where  there  is  no  express  demise  of 
land  by  tenants  in  common,  they  may 
join  in  an  action  for  use  and  occupar- 
tion,  and,  on  the  death  of  one  of  them 
after  suit  brought,  the  survivor  may 
recover  the  entire  damages  for  the 
use.  id. 


LEGACY. 


See  Vf  ILL. 


M 

MARRIED  WOMAN. 
See  National  Bank. 

MUNICIPAL  BOND. 

1.  A  statute  provided  that  municipal 
bonds  should  become  due  at  the  ex- 
piration of  80  years  from  their  date, 
and  that  the  interest  should  be  pay- 
able semi-annually,  on  interest  war- 
rants to  be  issued  with  the  bonds. 
The  bonds  were  dated  May  17th, 
1872,  and  the  coupons  were  made 
payable  April  Ist  and  October  1st.. 
This  suit  was  on  coupons  due  April 


INDEX. 


585 


1st,  1674.  The  objection  was  taken, 
on  demurrer,  that  the  interest  was 
not  made  payable  semi-annually  from 
the  date  of  the  bonds,  as  required 
by  the  statute,  but,  as  there  was 
nothing  in  the  complaint  to  show 
what  coupons  were  annexed  to  the 
bonds  when  issued,  and  nothing  to 
show  that  the  first  coupon  did  not 
become  due  more  than  6  months  from 
the  date  of  the  bond,  the  objection 
was  orerruled.  Tovm  of  LyoM  v. 
Lytms  Natl.  Bk„  279 

2.  Moreover,  the  proyision  of  the  stat- 
ute as  to  the  interest  was  directory 
only.  id. 

8.  Objection  was  made,  on  a  demurrer 
to  a  complaint,  to  the  right  of  a  na- 
tional bank  to  acquire  coupons  on 
municipal  bonds,  but,^  as  they  were 
negotiable  promissory  notes,  paya- 
ble to  bearer,  and  the  complaint  did 
not  show  that  the  acquisition  was 
unauthorized,  it  was  held  that  it 
must  be  concluded  that  they  were 
acquired  in  some  authorized  manner. 

id 

4.  Moreover,  the  objection  could  be 
raised  only  by  the  Government  and 
not  by  the  party  sued.  id. 

6.  A  recital  on  the  face  of  bonds  issued 
by  a  town  in  aid  of  a  railroad,  that 
the  bonds  are  issued  **  by  virtue  of" 
a  certain  Act  of  the  Legislature,  may 
be  a  correct  statement,  although 
there  has  been  no  compliance  with 
the  Act  First  Nail.  Bk,  of  Omego 
V.  Tiyumof  Wolcott,  370 

6.  In  this  case,  the  retaining  of  the 
certificate  of  stock  received  for  the 
bonds,  on  their  issue,  was  held  to  be 
a  ratification  of  the  act  of  the  com- 
missioners of  the  town  in  issuing  the 
bonds.  id. 

7.  Under  §  1  of  the  Act  of  the  Legis- 
lature of  New  York,  passed  April 
5th,  1871,  {Laws  of  New  York,  1871, 
vol.  I,  chap.  298,  p.  586,)  which  au- 
thorizes the  New  York  and  Oswego 
Midland  Railroad  Company  to  ex- 
tend its  railroad  "  from  the  city  of 
Auburn,  or  from  any  point  on  said 
road|  easterly  or  southerly  from  said 
city,  upon  such  route  and  location 


and  through  such  counties  as  the 
board  of  directors  of  said  company 
shall  deem  most  feasible  and  favor- 
able for  the  construction  of  said  rail- 
road, to  any  point  on  Lake  Erie  or 
the  Niagara  river,"  and  also  pro- 
vides, that  "  any  town,  village  or 
city  in  any  county  through  or  near 
which  said  railroad  or  its  branches 
may  be  located"  may  aid  the  con- 
struction of  said  railroad  and  its 
branches  and  extensions,  by  the  issue 
and  sale  of  its  bonds  in  a  manner 
provided  for,  the  road  must  be  lo- 
cated as  to  starting  point,  route  and 
terminus,  before  any  power  exists  to 
issue  any  bonds,  ana  such  condition 
precedent  is  to  be  enforced  even 
when  the  bonds  are  in  the  hands  of 
a  bona  fide  holder.  Meflen  v.  Town  of 
Laming,  512 

8.  The  evidence  of  location  in  this  case 
held  to  be  insufficient.  id, 

9.  Although  municipal  coupon  bonds 
are  transferred  by  a  written  assign- 
ment, they  are  promissory  notes  ne- 
gotiable by  the  law   merchant,  and 

.  therefore,  not  within  the  restriction 
of  §  1  of  the  Act  of  March  8d,  1875» 
(18  U.  8.  Stat,  at  Large,  470,)  which 
prevents  a  suit  from  being  brought 
on  a  contract,  in  a  Circuit  Court  of 
the  United  States,  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been 
prosecuted  in  it  to  recover  thereon 
if  no  assignment  had  been  made,  ex- 
cept in  cases  of  promissory  notea 
nes^otiable  by  the  law  merchant  and 
bills  of  exchange.  Rich  v.  Tovm  of 
Seneca  Fall*,  55S 

10.  In  a  suit  on  such  bonds,  to  recover 
interest  on  them,  the  holder  of  the 
bonds  and  unpaid  coupons  is  entitled 
to  recover  interest  on  the  unpaid  in- 
terest from  the  time  it  feU  due.      id. 


N 


NATIONAL  BANK. 

1.  The  Comptroller  of  the  Currency, 
under  §  12  of  the  Act  of  June  8d, 
1864,  (18  U.  8.  Stai.  at  Large,  102,) 
made  an  assessment  of  \()0 per  cent. 
on  the  par  value  of  the  shares  of  a  na- 
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tional  bank  in  New  Jersey.  The  re- 
ceiver of  the  bank  sued  the  defend- 
ant, a  married  woman,  to  collect  the 
assessment  on  shares  owned  by  her. 
She  set  up,  as  a  defence,  that,  when 
sued,  she  was  a  married  woman,  and 
a  resident  and  citizen  of  New  York  ; 
that  she  bought  the  shares  throueb 
her  agent,  in  New  Jersey*  while  she 
was  a  married  woman  ;  and  that  the 
certificate  therefbr  was  delivered  to 
her  affent  in  New  Jersey.  The  stat- 
ute of  New  Jersey  in  force  when  she 
.  became  the  owner  of  the  shares,  (Ad 
of  March  2'7/A,  1874,  JUvised  BtatuiM 
of  New  Jersey,  of  1874,  p.  469,  S  6,) 
allowed  a  married  woman  to  bind  her- 
self by  contract,  and  to  be  sned  there- 
on, as  if  nnmarried,  but  provided  that 
SQch  enactment  should  not  enable  her 
to  become  "  an  accommodation  indor- 
ser,  guarantor  or  surety,"  and  that 
she  should  not  ''be  liable  on  any 
promise  to  pay  the  debt,  or  answer 
for  the  default  or  liability,  of  any 
other  person : "  Held,  that  the  lia- 
bility of  the  defendant  was  not  that 
«f  suretyship,  and  that  the  suit  was 
not  one  to  enforce  a  promise  or  un- 
dertaking to  pay  the  debt  of  another, 
and  that  the  defendant  was  liable. 
JSobart  v.  Johnson,  859 

2.  The  contract  was  for  the  benefit  of 
the  defendant,  as  the  holder  of  a 
separate  estate,  and  she  cannot  enjoy 
the  benefit  of  her  position  as  a  share- 
holder, and  then  repudiate  the  statu- 
tol^  obligation  attached  to  it.        id. 

See  Municipal  Bond,  8,  4. 
Taxation. 


NAVIGATION. 
See  CoLusiON. 


NEGLIGENCE. 

1.  M.,  while  crossing  the  private  grounds 
of  a  railroad  company,  fell  into  an  un- 
protected pit  between  the  tracks  of 
Its  road  and  was  injured.  He  had 
often  crossed  there  before  and  other 
persons  had  done  so.  There  was,  at 
most,  only  a  license  by  the  company 
to  cross  and  no  invitation:  tfeld, 
that  the  defendant  was  not  liable  for 


the  injury.     Morgan  y.  PennMylvoma 
B.  R.  Co,,  289 

2.  P.  was  employed  by  the  owners  of  a 
steamer  lying  at  a  dock  to  assist  in 
stowing  her  cargo,  under  the  direc- 
tion of  a  stevedore.  While  working 
in  her  below,  he  was  ordered  by  the 
latter  to  go  forward  in  the  between- 
decks,  and  get  some  dunnaee.  While 
doing  so,  he  fell  into  the  lower  hold 
and  was  injured:  Hdd,  on  the  facts 
of  the  case,  that  there  was  no  negll- 
gene  for  which  the  vessel  was  liable. 
The  Hadje,  864 

3.  The  duty  of  a  railroad  company  as 
to  speed  and  care,  in  running  a  train, 
in  approathing  a  private  farm  road- 
crossing,  where  the  view  of  its  track 
from  said  road  is  obstructed  by  freight 
cars  left  by  it  on  a  side  track,  consid- 
ered. Thffmae  v.  Del.,  Lack,  Jb  Weei, 
R.  R,  Co,,  588 

4.  The  duty  of  a  person  approaching 
said  crossing  by  the  farm  road,  con- 
sidered, id. 

See  CoLUBioN. 


NEW  TRIAL. 
See  Inbubanok  (Firi),  I. 


PARDON. 
See  Penalty,  3. 

PARTNERSHIP. 
SeeBAnnoLjjFTCY,  1. 


PARTY. 

1.  A  claimant  to  funds,  whose  prior 
right  in  them  is  acknowledged,  is  not 
a  necessary  party  to  a  suit  by  a  sub- 
sequent claimant  to  obtain  an  account- 
ing for  the  residue  of  such  funds 
Andrews  v.  Smith,  100 

See  Removal  of  Gausi,  8. 
Will. 


INDEX. 


68T 


PATENT. 

1.  loyentioD. 

2.  Novelty. 

8.  Abandormeot. 

4.  Specification. 

5.  DiBclaimer. 

6.  Re-is8ae. 

*J.   Aasignment,  (1)  2.) 

8.  LiceDse,  (8.) 

9.  Suit 

10.  InfriDgement,  (4  to  9.) 

11.  Damages,  (10  to  12.) 

12.  Profita.  (18  to  17.) 
18.  Injunction,  (18,  19.) 
14.  Costs. 

16.   Particolar  Patents. 

(1.)  Fischer— Machine  for  forming 
sheet^netal  mouldings,  (20.) 

(2.)  Waring — ^Pocket  check-book, 
(21.) 

(8.)  Hntter— Bottl»<topper,  (22  to 
80.) 

(4.)  Carr  —  Water-doeet,   (81    to 
88.) 

(6.)  Bartholomew  —  Water-closet, 
(84  to  86.) 

(6.)  Sntro  —  Card    for   wrapping 
thread,  (87,  88.) 

(7.)  Yale  Lock   Mfg.  Co.— Time- 
lock,  (89  to  44.) 

(8.)  Tale    Lock  Mfg.  Co.— Time- 
lock,  (45.) 
'    (9.)  Sargent  —  Hme-lock,  (46  to 
48.) 

(10.)  Cauhap^  — mil-machine,  (49 
to  68.) 

(11.)  McCloekey — Soft-metal  trap, 
(54,  56.) 

(12.)  Schoerken  — Match-box,  (66 
to  68.) 

(18.)  Wooa — ^Design  for  jewelry- 
setting,  (69  to  61.) 

(14.)  Davis   and    Allen  —  Graio- 
drill,  (62  to  67.) 

(16.)  Green — ^Artesian  well,  (68  to 
74.) 

(16.)  Fanning  and  Williams — ^Lem- 
on-squeezer, (76,  76.) 

(17.)  Coburn  and   Billings— Egg- 
case,  (77  to  80.) 
,  18.J  Beatty— Hat,  (81,  82.) 
,19.)  Palmer — Repeating  gun,  (88 
to  85.) 

(20.)  0*Haire — Railway  horse-car, 
(86  to  88.) 

(21.)  Stephenson — Railway  horse- 
car,  (89  to  91.) 

(22.)  Stephenson — Railway  horse- 
car,  (92,  98.) 


!! 


(28.)  Tucker  Manufacturing  Com- 
pany— Bronaing  iron;  Tuck- 
er Manufacturing  Company — 
Bronzed  iron,  (94.) 

(24.)  Selden— Pocket  lighting^le- 
vice,  (96  to  105.) 

(25.)  Selden— Cigar-lighter,  (106.) 

1.  InvinHon. 

Se€  26,  42, 48, 46  to  47,  60,  64,  65, 
68,  81,  82,  89  to  94. 


2.  Novelty, 

See  28,  29,  41,  46,  49,  66,  68,  65, 
74,  79,  81,  82,  86,  88  to  90, 
104. 


8w  Abandonment. 
Seen. 

4.  JSpeeifieoHan. 
See  87,  61,  62,  69,  71,  76,  87. 

6.  DUdaimer, 
See  16,  80. 

6.  Jte-istue, 
See  48,  78,  96  to  108. 

PutADIMO,  2. 

7.  Aen^mmU. 

1.  In'  this  case  a  legal  title  to  a  patent 
was  upheld  as  agunst  a  prior  claiaied 
equitable  title  to  it,  derived  from  the 
inventor,  the  legal  title  being  held  by 
bona  fide  purchasers  for  a  valuable 
consideration  without  notice  of  the 
prior  equitable  title.  Wright  v.  Ran- 
dd,  496 

2.  An  instrument  in  writing  purported 
to  assign  all  inventions  that  tbe  as- 
signor had  or  mif^ht  produce,  but  did 
not  request  that  a  patent  for  an  in- 
vention which  had  in  fact  been  al- 
ready made  should  be  issued  to  the 
assignee,  and  did  not  otherwise  refer 
to  said  invention.  The  instrument 
was  recorded  in  the  Patent  Office. 
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Afterwards  a  patent  for  such  ioTen- 
tion  was  issued  to  another  and  snbse- 
qnent  assi^ee:     Hdd, 

(1.)  The  instniment  so  recorded 
was  not  one  the  recording  of  which 
IB  provided  for  by  g  4,898  of  the  Re- 
▼ised  Statutes,  so  aa  to  make  such 
recording  of  it  constmctiye  notice  of 
its  contents  to  said  sabseqaent  as- 
signee; 

(2.)  No  assignment  of  an  unpat- 
ented invention  is  required  by  g  4,895 
of  the  Revised  Statutes  to  be  record- 
ed, unless  it  is  an  assignment  on 
which  a  patent  is  to  be  iasned  to  the 
assienee,  and  one  unmistakably  iden- 
tifying the  particular  invention,    id. 

8.  lAcenu. 

8.  Where  the  owner  of  a  patent  gives 
express  consent  to  a  decree  in  a  suit 
to  which  he  is  a  party,  directing  the 
sale  of  machines  made  according  to 
the  patent,  without  any  reservation, 
such  sale  will  have,  as  against  him, 
the  same  effect  as  if  he  had  himself 
sold  the  machines  to  the  purchaser 
with  the  right  to  use  them.  Det- 
weiler  v.  Vo^e,  482 


See  21. 


9.  Suit, 


«S^  10  to  12,  17,  38,  80. 
Plkading,  2. 

10.  Infringement. 

4.  Evidence  of  infringement  consid- 
ered.    Fischer  v.  Hayea,  26 

6.  It  is  not  for  the  plaintiff  to  prove 
his  want  of  consent  to  use,  but  it  is 
for  the  defendant  to  show  consent,  id. 

6.  A  patent  was  granted  in  November, 

1868,  an  infringer  was  sued  in  May, 

1869,  the  suit  was  not  decided  till 
April,  1879,  and.  in  May,  1879,  this 
suit  was  brought  against  a  machine 
made  in  1872:  Ueldy  no  laches  in 
bringing  this  suit.  id, 

7.  What  is  sufficient  proof  of  the  in- 
fringement of  letters  patent  for  a 
driven  well.     Andrews  v.  Creegan, 

118 


8.  The  fact  of  the  putting  down  of  an 
infrinsing  well,  by  direction  of  the 
defendant,  for  his  use,  so  that  it  could 
be  used,  ia  sufficient  to  anthoriae  an 
accounting  for  profits  and  damages, 
in  a  suit  in  equity  for  infringement. 

id. 

9.  A  patentee  having  been  the  first  to 
introduce  a  spring  which  completely 
supplements  the  elasticity  of  a  bock- 
board  in  a  buckboard  wagon,  by 
being  rigidly  connected  •  with  the 
buckboard  at  the  centre,  but  free  at 
the  ends  to  respond  to  the  movements 
at  the  centre,  he  is  to  be  protected 
not  only  in  the  particular  devices  he 
employs  for  the  purpose,  but  agunat 
all  other  devices  which  are  the  me- 
chanical equivalents  for  his  devices. 
Knapp  V.  Jovbertf  148 

See  10  to  12,  28  to  26,  29,  30,  38, 
86,  44,  58,  61,  64,  72,  76,  8& 
to  86,  94,  106, 106. 

11.  Damages. 

10.  Although  a  patent  gives  no  protec- 
tion abroad,  in  the  sale  of  machines 
abroad,  it  gives  protection  in  the 
United  States,  in  making  machines 
in  the  United  States,  for  sale  abroad. 
Ketehum  Harvester  Co.  v.  Johnson. 
Harvester  Co.,  367 

11.  Where  infrln^ng  manufacture  in 
the  United  States  is  followed  by  sale 
abroad,  the  damages  allowed  ought 
not  te  be  merely  nominal  id. 

12.  Whether  the  same  damages  would 
be  proper  for  machines  sola  abroad 
and  machines  sold  here,  both  being 
unlawfully  made,  <iuere.  ia. 

12.  ProfiU. 

13.  A  patent  was  issued  under  date  of 
February  23d,  1869,  to  take  date  from 
August  24th,  1868.  In  an  account- 
ing for  the  profits  of  infringement : 
Held,  that  the  plaintiff  was  entitled 
to  profite  from  the  earlier  date,  under 
§  8  of  the  Act  of  July  4th,  1836,  (5 
U.  S.  Stat,  at  Large,  120,>  although 
the  patent  was  issued  under  §  1 6  of 
the  Act  of  March  2d,  1861,  (12 /</., 
249,)  providing  for  patents  a  term  of 
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1 7  years  from  the  date  of  issue.     Bur- 
den y.  EHey,  1 

14.  The  patent  was  for  an  additional 
partial  inclined  set  of  reeds,  in  an 
organ,  described  as  being  so  tuned  as 
to  produce  a  wavy  tone.  The  defend- 
ant, by  making  and  selling  orgaos 
with  such  additional  set,  realized  ad- 
ditional profits  due  to  the  presence  of 
such  additional  set,  the  waye-tuning 
beiog  an  important  factor  in  such 
additional  profits.  The  waye-tun- 
ing  was  free  for  use.  In  fact  the  de- 
fendant could  hoye  used  to  as  good 
practical  effect  horizontal  sets  in- 
stead of  Inclined  sets,  the  horizontal 
sets  not  being  coyered  by  the  pat- 
ent sued  on,  or  by  any  patent :  Heldy 
that  the  defendant  was  entitled,  in 
accounting  for  profits,  to  be  allowed 
for  the  cost  of  the  waye-tuning,  but 
was  not  entitled  to  haye  the  profits 
of  the  partial  set  goyemed  by  what 
such  set  would  haye  brought  inde- 
pendently of  the  kind  of  tuning ;  and 
that  the  fact  that  the  defendant  could 
have  so  used  horizontal  sets  was  of 
no  effect  as  to  the  profits  actually 
made  by  using  inclined  sets.  ii, 

16.  In  accounting  for  profits  on  infiring- 
ing  articles,  none  can  be  allowed  as  U> 
articles  in  respect  of  which  no  profit 
was  made.  As  to  the  latter  articles, 
in  order  to  recoyer  damages  in  re- 

rt  of  them,  it  must  appear  that 
plaintiff  would  haye  supplied  ar- 
ticles in  respect  of  which  no  profit 
was  made  for  the  patented  improye- 
ment,  if  the  defendant  had  not  dis- 
posed of  them  without  profit.         id. 

16.  In  this  case,  the  defendant  was 
charged  with  interest  on  money  real- 
ized for  profits,  from  the  time  the 
disclaimer  was  filed,  but  no  costs 
were  allowed  to  the  plaintiff,  because 
the  disclaimer  was  not  filed  till  after 
the  suit  was  brought.  uf. 

17.  It  is  not  improper,  in  an  interlocu- 
torj'  decree  in  a  suit  in  equity  for 
the  infringement  of  a  patent,  to  di- 
rect an  accounting  for  the  gains, 
profits,  sayings  and  adyantages  of 
the  infringement,  instead  of  for  profits 
merely,  and  to  award  costs  to  the 
plaintiff,  to  be  taxed,  with  execution 
to  issue.     Cobum  y.  Schraedtr,    498 


18.  Injunciian. 

18.  On  a  patent  issued  in  1877,  the 
plaintiff  obtained  a  preliminary  in- 
junction, on  affidayits,  in  Michigan, 
against  an  infringer,  which  was  con- 
firmed, on  a  rehearing  ^^{  the  motion. 
A  settlement  was  afterwards  made, 
and  a  consent  decree  was  entered 
against  the  defendant:  ffeld,  that 
tms  was  not  such  an  adjudication 
upon  the  patent  as  should  lay  the 
foundation  for  a  preliminary  injunc- 
tion in  another  Circuit.  Warner  y. 
BaueU,  146 

19.  Notwithstanding  alleged  acquies- 
cence in  the  yalidity  of  the  patent, 
for  three  years,  shown  by  the  num- 
ber of  the  patented  articles  sold  by 
the  patentee  during  that  time,  and 
the  absence  of  all  infringements  ex- 
cept such  as  were  abandoned  by 
agreement,  an  Injunction  was  refused 
until  after  final  hearing.  id. 

14.   Costs. 

See  16,  80. 

16.  Particular  Patentt. 

( 1 . )  Fiicher — Machine  for  fomUnff  sheet- 
metal-nunUdingS' 

20.  The  letters  patent  No.  74,068,  grant- 
ed to  Valentine  Fischer.  February 
4th,  1868,  for  an  'Mmproyement  in 
machine  for  forming  sheet  metal 
mouldings,"  are  yalid.  Plseher  y. 
Haifes,  26 

(2.)  Warinff-^Poeket  cheek-book. 

21.  The  re-issued  letters  patent,  No. 
8,199,  granted  to  George  E.  Waring, 
Jr.,  April  23d,  1878,  for  an  "im- 
proyement  in  pocket  check  books,** 
the  original  patent,  No.  188,847,  hay- 
ing been  granted  to  James  R.  Osgood, 
as  assignee,  on  the  inyention  of  said 
Waring,  October  17th,  1876,  are  yalid, 
and  the  first  claim  of  said  re-issue, 
namely,  ''The  combination,  in  a 
check  book,  of  checks  and  stub  pieces 
of  substantially  the  same  size,  so 
united  that  two  checks  lie  between 
eyery  two  stub  pieces,  substantially 
as  specified  and  set  forth."    It  in- 
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frinjB^ed  bv  a  check  book  constmcted 
in  accordaDce  with  the  description 
and  drawings  in  letters  patent  No. 
191,486,  granted  to  Milton  C.  John- 
son, May  29th,  1877,  for  an  "im- 
proYement  in  bank  check  books.'* 
Warinff  t.  John9on,  88 

(3.)  Butter^BottUstopper. 

^.  The  re-issued  letters  patent  granted 
to  Karl  Hutter,  June  IRth  1877,  for 
an  "  improvement  in  bottle  stoppers," 
the  original  patent  having  been  grant- 
ed to  Cnarles  De  Quillfeldt,  as  inven- 
tor, Janaarv  5th  1875,  are  valid. 
Putnam  v.  AoUender,  48 

^8.  Claims  1  and  2  of  sidd  re-issue,  name- 
ly, "  1.  The  combination,  substan- 
tially as  before  set  forth,  of  the  com- 
pound stopper,  the  yoke,  the  lever, 
and  the  supporting  device  on  the  bot- 
tle, by  means  of  three  pivotal  con- 
nections, upon  which  the  said  mem- 
bers can  be  turned  relatively  to  each 
other,  without  disconnecting  either 
one  from  the  other.  2.  The  combi- 
nation, substantially  as  before  set 
forth,  of  the  combined  stopper,  the 
lever  and  the  yoke,  by  means  of  two 
pivotal  connections,  upon  which  the 
said  three  members  can  be  turned  rel- 
atively to  each  other,  without  discon- 
nection, and  the  pivotal  connection 
of  the  lever  to  tne  bottle,  substan- 
tially as  set  forth,"  construed,  and 
held  to  have  been  infringed.  id. 

24.  The  question  of  infringement  of  said 
claims  considered,  with  reference  to 
the  defendant's  bottle  stopper.       id, 

25.  The  bill  alleged  infringement  by 
the  defendants,  two  in  Dumber,  "joint- 
ly and  connecLively,  and  also  sepa- 
rately." There  was  proof  of  sepa- 
rate mfringement  but  none  of  joint  in- 
fringement As  the  defendants  had 
accepted  the  issue  tendered  by  the 
bill,  the  plaintiff  was  allowed  to  re- 
cover in  this  suit,  for  the  separate  in- 
fringements, id. 

26.  The  claim  of  De  QuUlfeldt  as  sole 
inventor  sustained,  as  against  the 
claim  of  another  person  as  sole  in- 
yentor  or  as  joint  inventor  with  him. 

id. 


27.  A  license  to  £.  to  use  the  invention 
"  for  his  own  proper  business  "  held 
not  to  confer  on  him  the  right  to  sub- 
license W.  to  use  it  in  his  business, 
under  an  arrangement  which  gave 
£.  a  compensation  for  such  use,  but 
did  not  make  him  a  partner  in  the 
business  of  W.  id. 

28.  An  alleged  prior  invention  consid- 
ered and  held  to  have  been  an  aban- 
doned experiment.  id. 

29.  The  re-issued  patent  to  Karl  Hut- 
ter, considered  in  Puinani  t.  HoUen- 
der^  {ante^  p.  48,)  again  considered  on 
the  questions  of  novelty  and  infringe- 
ment.   Ptanamy.  VomBo/e,        68 

SO.  Claims  1  and  9  of  said  re-issue  are 
infringed  by  a  bottle  stopper  made 
in  accordance  with  the  description  in 
letters  patent  No.  167,141,  granted 
to  William  Vom  Hofe,  August  24th, 
1876,  for  an  "  improvement  in  bottle 
stoppers."  id. 

(4.)  Carr^Water-dosei. 

81.  The  re-issued  letters  patent.  No. 
978,  granted  to  William  S.  Carr,  as 
inventor,  June  12th,  1860,  for  "  im- 
provements in  water  closets,"  the 
original  patent  having  been  granted 
to  him  August  5th,  1866,  and  the  re- 
issue having  been  extended  for  seven 
years  from  August  5th,  1870,  are 
valid.    Blake  T.McNab.ite.,  Co.,  78 

82.  The  invention  coyered  by  the  third 
claim  of  said  re-issue,  namely,  "  In 
a  valve  for  water  closets,  a  cup  lea- 
ther for  controlling  the  Aiotion  of 
said  valve  in  closing  gradually,  sub- 
stantially as  specified,  said  cup  lea- 
ther moying  freely  in  one  direction, 
and  closing  against  the  containing 
cylinder  in  the  other  direction,  and 
the  leakage  of  water  in  said  cylinder 
allowing  the  movement  of  said  cylin- 
der, as  set  forth,"  explained.  id. 

88.  The  infringement  of  said  claim,  by 
the  defendants'  apparatus,  defined. 

id. 

(5.)  Bartholomew — Waier-doHt 

84.  The  letters  patent.  No.  21,784, 
granted  to  Frederick  H.  Bartholo- 
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mew,  October  12th,  1858,  for  an  "  im- 
proved water  cloeet,"  and  extended 
lor  aeyen  years  from  October  12tb, 
1872,  are  valid.  Blake  v.  MeN^ab, 
<te„  Co.,  73 

85.  The  first  claim  of  that  patent,  name- 
ly, **  The  Qse  of  a  drip-box  or  leak- 
chamber  arranged  above  the  closet 
and  below  and  around  the  supply 
cock,  substantiidly  as  described,"  de- 
fined, as  to  its  scope.  id. 

86.  An  apparatus  with  a  trunk  and  a 
supply  cock,  and  a  drip-box  arranged 
below  and  around  the  supply  cock, 
but  cast  on  the  side  of  the  trunk 
near  its  top,  and  not  upon  its  top,  the 
drip  going  into  the  drip-box  and 
thence  into  the  trunk  and  the  soil 
pipe,  infringes  said  claim.  id. 

(6.)  8uiro —  Card  for  wrapping  thread, 

87.  The  re-issued  letters  patent.  No. 
6,761,  granted  to  Hugo  Sutro,  No- 
vember 16th,  1 875,  for  an  **  improve- 
ment in  cards  for  wrapping  thread," 
the  original  patent,  No.  180,672,  hav- 
ingbeen  granted  to  him  August  20th, 
1872,  aod  re-issued  to  him  as  No. 
5,725,  Januarr  6th,  1874,  construed 
as  requiring  the  sections  to  be  parts 
of  one  continuous  card,  requiring  to 
be  severed  to  become  sections.  Butro 
V.  MM,  89  \ 

88.  The  statute,  (Rev.  Stat.  U.  8., 
§  4,920,)  does  not  require  the  names 
of  witnesses  as  to  novelty  to  be  given, 
but  only  the  names  of  those  who  knew 
of  the  thing,  aod  where  they  can  be 
found,  and  where  and  by  whom  the 
thing  was  used.  id. 

(7.)  Tale  Lock  Mfg.  Co.—T^me-lock. 

89.  The  re-issued  letters  patent,  No. 
8,550,  granted,  January  2 let,  1879, 
to  the  Yale  Lock  Manufacturing 
Company,  for  an  improvement  in 
time-locks,  the  original  patent  hav- 
ing been  granted  to  Samuel  A.  Lit- 
tle, January  27th,  1874,  are  valid. 
Yale  Lock  Mfg.  Co.  v.  Norwich  Nat'l 
Bank,  128 

40.  The  invention  of  Little  explained,  id. 

41.  Claims  1  and  7  of  said  re-issue, 
namely,  "  1.  The  combination  of  in- 


dependent multiple  bolt- work  with 
the  time  mechanism  and  locking  or 
dogging  mechanism  of  a  time-lock, 
automatically  both  dogging  and  re- 
leasing the  bolt-work  at  predeter- 
mined times,  substantially  as  de- 
scribed.**  "7.  In  a  time  lock,  the 
combination,  substantially  as  above 
set  forth,  of  the  time  movements  and 
two  adjustable  devices^  one  for  deter- 
mining the  time  of  locking  and  the 
other  of  nnlocking,''  cover  new  inven- 
tions, id, 

42.  Claim  7  construed,  and  held  to  cov- 
er a  patentable  improvement         id, 

43.  Assertions  by  experts  in  1880,  af- 
ter invention  in  safes  has  been  greatly 
stimulated,  as  to  what  could  have 
been  done  by  mechanical  skill  prior 
to  1874,  are  not  of  great  weight,    id, 

44.  Claims  1  and  7  are  infringed  b 
the  Chinnock  lock. 


'l 


(8.)  Yale  Lock  Mfg.  Co.—7lme^ock. 

45.  Letters  patent  No.  178.366,  grant- 
ed, February  8th,  1876,  to  the  Yale 
Lock  Manufactaring  Company,  as  as- 
signee of  Emory  Stockwell,  for  im- 

{>rovements  in  time-looks,  cover  mere- 
y  the  securing  the  door  of  a  time- 
lock  with  a  key,  and  providing  such 
door  with  an  aperture  through  which 
the  clock  can  be  wound;  and,  in 
view  of  prior  structures,  the  improve- 
ment was  so  obviously  a  mechanical 
one  as  not  to  be  patentable.  Yale 
Lock  Mfg.  Co.  v.  JVorvich  Natl.  Bank, 

128 

(9.)  j3argent-^7\me-lo€k, 

46.  The  Sd  claim  of  the  re-issued  letters 
patent  No.  7,947,  granted,  November 
13th,  1877,  to  James  Sargent,  for  an 
improvement  in  a  combined  time-lock, 
combination  lock,  and  bolt-work  for 
safe  and  vault  doors,  (the  original 
patent  having  been  granted  Septem- 
ber 25th,  1877,J  namely,  *'The  com- 
bination with  the  bolt-work  of  a  safe 
or  vault  door,  of  a  combination  or 
key  lock,  controllable  mechanically 
from  the  exterior  of  said  door,  with 
a  time-lock  having  a  lock-bolt  or  ob- 
struction for  locking  and  unlocking, 
controllable  from  the  interior  of  the 
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doori  both  of  said  locks  being  arrang- 
ed so  as  to  rest  against  or  connect 
with  the  bolt-work,  the  time-lock  be- 
ing automatically  unlocked  by  the 
operation  of  the  time  movement,  both 
of  flaid  locks  being  independent  of 
each  other,  and  arranged  to  control 
the  locking  and  unlocking  of  the  bolt- 
work,  so  that  said  safe  or  vault  door 
cannot  be  opened,  when  locked,  until 
both  of  saia  locks  have  been  unlock- 
ed, or  have  released  their  dogging 
action,  to  enable  the  door  to  be  open- 
ed, substantially  as  described,"  claims 
a  new  and  patentable  invention,  and 
is  valid.  Ycde  Lock  Mfg.  Co.  v.  Nor- 
wieh  Nad.  Bank,  128 

47.  The  union  of  the  several  parts  cov- 
ered by  the  claim  produces  a  new  re- 
sult, and  is  not  merely  an  aggrega- 
tion, anl  there  was  invention  m  toe 
combination.  id. 

48.  The  re-issue  is  not  invalid  as  being 
for  a  different  invention  from  the 
original  patent.  id. 

(10.)  Cavhape — JHll-maehine. 

49.  Claim  2  of  the  letters  patent  panted 
to  Pierre  Cauhap6,  January  8a,  1871, 
for  an  "improvement  in  pill  ma- 
chines," namely,  "  The  conabination 
of  the  molds  A  with  the  comb-bar 
B,  substantially  as  and  for  the  pur- 
pose set  forth,"  is  valid.  McKesson 
V.  Carnrickf  168 

60.  The  invention  covered  by  that 
claim  explained.  id. 

M.  That  claim  covers  a  combination  and 
not  merely  an  aggregation  of  parts,  id. 

52.  An  immaterial  error  in  the  language 
of  the  specification  disregarded,     id. 

58.  The  question  of  the  infringement  of 
claim  2  considered.  id. 

(11.)  McCloakey — SofUmetal  trap. 

64.  Letters  patent  No.  220,767,  granted 
to  John  McCloskey,  October  21st, 
1879,  for  an  improvement  in  soft-met- 
al traps,  are  ?oid  for  want  of  inven- 
tion.    McCloskey  v.  Duboit,  205 

66.  The  claim,  namely,  "  A  die-drawn 


seamless  trap  of  soft  metal,  as  a  new 
article  of  manufacture,  substantially 
as  herein  described,"  clums  merely 
a  trap  that  is  drawn  and  not  cast,  as 
before,  and  is  invalid.  id. 

(12.)  Schoerkm—Maiehrboz. 

66.  Letters  patent  No.  63,104,  wanted 
to  Louis  Schoerken,  March  19th,  1867, 
for  a  match-box,  are  anticipated  by 
the  French  patent,  No.  62,907,  grant- 
ed to  Caussemille,  February  6th,  1862, 
and  a  certificate  of  addition  thereto, 
April  29th,  1864.  S^^srkm  v.  Swifl, 
Courtney  d:  Beeeher  Co.,  209 

67.  A  copy  of  a  French  patent,  certified 
by  the  Director  of  the  Conservatoire 
National  desArts  et  Metiers  of  France, 
under  the  seal  of  that  Department, 
verified  by  the  Minister  of  Agricul- 
ture and  Uommerce,  and  the  Minis- 
ter of  Foreign  Affairs,  under  their 
seals,  but  not  by  the  great  seal  of 
France,  is,  under  §  898  of  the  Re- 
vised Statutes,  prima  fctcie  evidence 
of  the  granting  of  the  French  patent 
and  of  the  date  and  contents  thereof 

id. 

68.  Within  paragraph  8  of  §  4,920  of 
.the  Revised  Statutes,  the  invention 
covered  by  a  French  patent  so  certi- 
fied will  be  regarded  as  haviuff  been 
patented  by  an  open  and  pubuc  pat- 
ent id. 

(18.)  Wood — Design  for  jeuelry-setHng. 

59.  Design  letters  patent.  No.  11,409, 
granted  to  Charles  F.  Wood,  Septem- 
ber 9th,  1879,  for  "a  new  and  im- 
proved design  for  jewelry  settings," 
are  valid,     wood  v.  Dolbey,  214 

60.  Although  the  patent  is  for  a  new 
and  improved  design,  and  the  statute 
(Rev.  Stat.,  §  4,929)  provides  for  pat- 
ents for  new  and  original  designs, 
yet  the  patent  must  be  held  to  be  for 
a  design  new  and  distinctive  and  orig- 
igal  with  the  patentee.  id. 

61.  Infringement  of  the  patent  consid- 
ered and  pointed  out.  id. 

(14.)  Datfis  and  A  lien —  OrainrdriG. 

62.  Re-issued  letters  patent,  No.  8,689, 
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panted  to  Charles  F.  Dayis  and  Wil- 
liam Allen,  Febraaiy  18th,  1879,  for 
«n  " improTement  la  gram  drills," 
the  origioal  patent  having  been  grant- 
ed to  said  Davis,  as  inventor,  Febni- 
ary  18th,  1868,  are  valid.  J)avU  t. 
Br<mtt,  268 

^.  The  inrention  defined,  as  set  forth 
in  the  specification  of  the  original 
patent  id, 

^4,  The  question  of  infringement  con- 
sidered id. 

66.  Evidence  as  to  an  alleged  prior  in- 
vention examined,  with  the  conda- 
rion  that  it  was  a  mere  experiment. 

id 

66.  The  inventor  having  been  the  first 
person  to  make  a  successful  machine 
for  changing  the  shoes  of  a  grain  drill 
into  substantially  two  lines  from  sub- 
stantially one  line,  by  a  shifting 
moyement  applied  to  any  of  the  shoes 
by  mechanism  operating  on  and  from 
the  rear  of  the  machine,  and  worked 
without  stopping  the  machine,  or  seri- 
ously interfering  with  its  operation, 
his  invention  and  patent  are  entitled 
to  a  liberal  construction.  id, 

67.  Claims  upheld  based  on  the  view 
that  there  is  a  patentable  combina- 
tion and  co-action  between  the  de- 
vices for  shifting  the  shoes  and  the 
lifting  deyices  for  raising  the  shoes. 

id. 

(16.)  Green — Artman  well. 

68.  The  re*is3ued  letters  patent,  No. 
4,872,  wanted  to  Nelson  W.  Green, 
May  9tn,  1871,  for  an  "  improvement 
in  the  method  of  constructing  arte- 
sian wells,"  the  original  patent.  No. 
78,426,  having  been  granted  to  him, 
as  inventor,  January  14th,  1868,  on 
ftu  application  filed  March  I7th,  1866, 
are  valid.     Andrew$  v.  (7ro«9,        294 

69.  The  claim  of  the  re-issue,  namely, 
"The  process  of  constructing  wells 
by  driving  or  forcing  an  instrument 
into  the  ground  until  it  is  projected 
into  the  water,  without  removing  the 
earth  upward,  as  it  is  in  boring,  sub- 
stantially as  herein  described,*'  con- 
strued, id. 
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70.  The  case  of  Andrews  y.  Gorman, 
(18  Blaiehf,  C.C.R,  307,)  cited  and 
approved.  id. 

71.  The  specification  held  to  be  suffi- 
cient under  §  26  of  the  Act  of  July 
8th.  1870,  (16  U.  8.  Stat,  at  Large, 
201.)  id. 

72.  The  defendant  held  to  have  used 
the  patented  process  by  using  a  well 
made  according  to  such  process,  al- 
though he  did  not  make  the  well  or 
cause  it  to  be  made.  id. 

78.  The  question  of  the  abandonment 
of  the  invention  to  the  publie  by  the 
inyentor,  before  applying  for  the  orv- 
inal  patent,  considered.  toL 

74.  The  question  of  novelty,  considered. 

id. 

(16.)  Fanning  and  WtRianu — Lemon- 
squeezer. 

76.  All  the  claims  of  letters  patent.  No. 
217,619,  granted,  July  16th,  1879,  to 
Josephine  P.  Fanning  and  Isaac  Wil- 
liams, as  assignees  of  John  Fanning, 
for  an  "improvement  in  lemon- 
squeezers,"  require,  as  an  element  in 
the  combination,  that  the  bed  should 
be  perforated,  and  tlie  languac^  of 
the  specification  and  claims  males  it 
impossible  to  construe  the  patent 
otherwise  than  as  one  for  a  combina- 
tion, one  of  whose  essential  elements 
is  a  bed  with  holes  through  it.  On- 
derdonk  v.  Fanning,  868 

76.  A  solid  bed,  with  grooves  to  con- 
duct the  juice  to  the  edge  of  the  bed, 
is  not  an  equivalent  for  the  perfor- 
ated bed.  id. 

(17.)  Cobum  and  Billings — Egg -ease. 

77.  The  re-issued  letters  patent,  No. 
8.091,  granted  to  Charles  E.  Cobum 
and  Harriet  F.  Billings,  as  assignees 
of  John  L.  Stevens  and  George  W. 
Stevens,  as  inyentors,  February  19th, 
1868,  for  an  "improvement  in  cases 
for  transporting  eggs,"  the  original 
patent,  No.  62,378,  having  been 
grant^  to  said  assignors,  February 
26th,  1867,  are  yalid.  Ccbum  v. 
Sehroeder,  877 
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78.  The  inyention  consists  in  placiog 
thin  strips,  of  the  proper  widen,  edge- 
wise, crossing  each  other,  and  halved 
together  at  proper  distances,  between 
thin  horizontal  partitions,  in  a  box, 
maUng  layers  of  cells  to  hold  each 
an  egg,  separate  from  all  the  others. 
The  original  patent  described  cases 
with  more  than  two  layers,  and 
showed  outer  cells  next  the  wall  of 
the  box,  formed  as  if  for  use,  and 
many  cells  Interior  to  the  onter  cells, 
in  each  layer,  while  the  re-issne  is 
for  only  the  cells  formed  irrespectiye 
of  the  walls  of  the  case,  to  hold 
eggs:  Held,  that  the  patent  could 
properly  be  re-issued  and  limited  to 
the  interior  cells,  id. 

19.  The  patent  is  valid  as  to  novelty, 
because  it  is  not  shown  beyond  fair 
doubt  that  there  previously  existed  a 
case  having  more  than  two  lavers  of 
cellsy  so  that  any  of  the  cells  nad  all 
their  sides  irrespective  of  the  walls 
of  the  case,  or  so  that  any  of  them 
were  adapted  to  transporting  eggs, 
as  those  of  the  patent  are.  id. 

80.  A  disclaimer  to  two-tier  casoa  hav- 
ing been  filed  by  the  plaintiffs  after 
suit  brought  and  before  decree,  the 
plaintiffs  had  a  decree  without  costs. 

id. 

(18.)  Beatty^HoL 

81.  Letters  patent  No.  186,716,  grant- 
ed, December  26th.  1876,  to  John  P. 
Beatty,  for .  an  "  improvement  in 
hatci,"  consistins:  in  extending  the 
sweat-lining  weU  out  upon  the  t)rim, 
crimping  it  over  the  angle  formed  by 
the  brim  and  crown,  and  stitching  it 
to  the  brim  by  stitches  passing  per- 
pendicularly through  the  brim  out- 
side of  the  crown-uind,  are  void  for 
want  of  novelty.    Beatty  v.  UodgWy 

'881 

82.  Hats  with  sweat-linings  extending 
well  out  upon  the  brim,  nnd  far 
enough  to  be  stitched  through  the 
brim  outside  of  the  crown-band,  were 
known  before,  and  perpendicalar 
stitching  was  known  before.  All  that 
Beatty  found  out  that  was  new  was 
that  such  stitches  would  be  useful  in 
that  place.    This  was  not  patentable. 

id. 


(19.)  Palmer — Rtpeatinff-^^um. 

88.  The  first  and  sixth  claims  of  the 
letters  patent  granted  to  Charles  H. 
Palmer,  December  2d,  1862,  for  an 
"improved  repeating  or  machine 
gun/'  namely.  "1.  Presenting  and 
thrusting  the  cartridges  into  the  rear 
of  the  revolving  barrel,  or  series  oC 
such  barrels,  in  one  point  in  its  cir- 
cuit, confining  and  discharging  them 
at  another  point  in  such  circuit,  and 
removing  the  shells  or  cases  in  an> 
other  part  of  such  circuit,  in  the  man- 
ner substantially  aa  set  forth" — **  6. 
The  clearing  hooks  t,  /,  arranged  and 
operating  as  described,  in  connection 
with  the  revolving  barrels  G,  or  their 
equivalents  ** — are  not  infringed  by  a- 
gun  constructed  under  letters  patent 
granted  to  Richard  J.  Oatling,  May 
9th,  1865.  Palmer  v.  OaUiniy  Gun 
Co.,  892 

84.  Claim  1  is  not  a  claim  for  a  result, 
but  is  a  daim  for  a  combination  'if 
devices,  and  dues  not  cover  all  mech- 
anism  for  thrusting  a  cartridge  into 
the  rear  of  a  barrel  without  iomts,  as 
distinguished  from  a  chamoer  or  a 
barrel  having  joints.  id^ 

86.  The  Gatling  gun  does  not  infringe 
claim  6.  mT.. 

(20.)  (/Haire—JRailway  hor9e-ear. 

86.  Letters  patent  No.  142,810,  granted 
to  John  A.  G'Haire,  September  16th, 
1878,  are  void  for  want  of  novelty. 
Stephenton  v.  Brooklyn  Oow-Thim 
R  A  Co.,  478 

87.  The  invention  in  said  patent  is  a 
rod  passing  from  the  front  to  the  rear 
of  a  street  niilway  horse  car,  from 
which  hand  straps  are  suspended,  and 
which  has  at  one  end  a  lever  within 
reach  of  the  driver,  and  at  the  other 
end  a  lev^er  carrying  a  roller  working 
in  a  frame  secured  to  the  door,  and 
through  which  the  door  is  moved 
back  and  forth.  id, 

88.  The  prior  inventor  made  a  similar 
apparatus,  and  applied  it  to  a  door, 
and  it  worked  successfully.  He  re- 
moved it  after  two  weeks,  and  subati- 
tuted  an  endless  cord  for  the  rod,  and 
obtained  a  patent  for  it  in  that  fonn. 
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He  never  applied  it  with  a  rod  to  a 
car.  Many  persons  saw  it  in  opera- 
tion with  a  rod,  and  he  reproduced  it 
within  3^  years ;  Hdd,  that  the  prior 
inyention  was  a  completed  one.    id. 

(21.)  8tephen9on — Railway  horte-ear. 

S9,  Letters  patent' No.  161,668,  granted 
to  John  Stephenson,  March  SOth, 
1866,  for  an  ''  improyement  in  signal- 
ling drivers  on  street  cars,"  are  void. 
Stephenson  y.  Brooklyn  Croat-Town 
R.  R,  Co.,  478 

HO,  The  claim  of  said  patent,  namely, 
"  In  a  street  car,  two  bell-cords,  each 
provided  with  a  system  of  pnll-straps, 
and  arranged  in  such  a  manner  as 
to  pass  alonff  the  lower  margin  of 
the  roof,  on  the  epposite  sides  of  the 
car,  and  connect  directly  witka  sig- 
nal bell  or  gong  attached  to  the  out- 
side of  the  driver's  end  of  the  car, 
substantially  as  and  for  the  purpose 
set  forth,"  does  not  involve  invention, 
a  cord  with  pull-straps  attached 
thereto,  combined  with  a  bell,  being 
an  old  device,  used  in  the  top  of  a 
car.  id. 

91.  There  is  no  patentable  combination 
between  the  curd,  pull-straps  and 
bell,  and  the  car.  id. 

(22.)  Sltphenaon — Railway  hone-ear, 

H2,  Letters  patent  No.  1 67,686,  grant- 
ed to  John  Stephenson,  September 
7th,  1876,  are  void.  Staphenaon  v. 
Brooklyn  Crovt-Town  R.  R,  Co.,  473 

HZ,  The  invention  therein,  consisting 
in  combining  a  mirror  with  the  front 
hood  of  a  car,  and  so  arranging  it  in 
connection  therewith,  and  with  an 
opening  in  the  front  end  of  the  car,  as 
to  give  to  the  driver  a  clear  view  of 
the  inside  of  the  car,  and  through  its 
entrance  door,  without  his  turning 
around,  is  not  a  patentable  invention, 
such  use  of  a  mirror  being  obvious. 

id 

<23.)  Tucker  Manufaeluring  Company — 
BrowAng  iron. 
Thicker  Manufaelurinff  Company — 
Bronzed  iron, 

94.  Re-israed  letters  patent  Noe.  2,866 


and  2,366,  granted  September  1 1th, 
1866,  to  the  Tucker  Manufacturing 
Company,  as  assignee  of  Hiram  Tuck- 
er, one  for  an  improved  process  of 
bronzing  or  coloring  iron,  and  the 
other  for  the  iron  thus  bronzed,  the 
original  patent  having  been  issued 
December  16th,  1868,  cover  the  dis- 
covery that  bright  cast  iron,  covered 
with  a  thin  film  of  oil,  will  take  on, 
by  the  action  of  a  high  heat)  a  new 
surface  resembling  bronze,  and  are 
not  infringed  by  an  article  made  by 
covering  the  oxidized  surface  of  the 
iron  with  an  oxidized  coat  of  varnish. 
Tucker  v.  Sargent,  688 

(24.)  Selden—Pocket  lighHng-device. 

96.  The  first  five  claims  of  re-issued 
letters  patent  No.  8,490,  g^ranted, 
November  I2th,  1878,  to  George 
Selden,  for  an  "improvement  m 
pocket  lighting  devices,'*  (the  orig- 
inal  patent,  No.  60,860,  having  been 
granted,  November  7th,  1866,toPhi- 
108  B.  Tyler,  Wm,  M.  Chandler  and 
L.  F.  Standish,  and  re-issued  to  said 
Selden,  October  28d,  1877,  in  two 
divisions.  No.  7,927,  Division  A,  and 
No.  7,928,  Division  B,  and  No.  8,490 
having  been  granted  on  the  surren- 
der of  No.  7,927,)  are  valid.  Sdden 
V.  StockweU  Self-Lighting  Qaa  Burner 
Co.,  644 

96.  Under  §  4,896  of  the  Revised  Stat- 
utes, providing  that  "  patents  may  be 
granted,  and  issued  or  re-issued,  to 
Uie  assignee  of  the  inventor  or  dis- 
coverer,** the  patent  was  properly 
re^issued  to  Selden,  although  he  was 
the  fourth  assignee  in  succession  of 
the  entire  interest  in  the  original 
patent,  .and  was  not  the  immediate 
assignee  of  the  inventors.  id. 

97.  Under  §  4,896  of  the  Revised  Stat- 
utes, an  application  for  a  re-issue  must 
be  made  by  the  inventor,  if  living, 
"unlera  the  patent  was  issilbd  and 
the  assignment  made'*  before  July 
8th,  1870.  The  assignment  to  Sel- 
den was  not  made  until  September, 
1877,  but  the  inventors  and  patent- 
ees assigned  the  original  patent  in 
July,  1866.  This  brought  the  case 
within  the  exception  in  the  statute. 

id. 
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98.  Under  §  4.916  of  the  ReTued  Stot- 
utes,  a  re-iBsaed  patent  may  be  re- 
iaaned.  id. 

99.  The  question  as  to  whether  the  snr- 
rend^ed  patent  was  inoperatiye  by 
reason  of  an  insufficient  specification, 
was  conclnsiyely  decided  by  the 
Commissioner  of  Patents  by  the  fact 
of  his  granting  a  re-issue,  where  the 
application  for  the  re-issne  set  forth 
that  fact  id. 

100.  The  decision  of  the  Commissioner 
that  a  case  provided  for  by  §  4,916 
existed,  is  not  reviewable.  id. 

101.  Nos.  7,927  and  7,928  were  re-issued 
for  "  distinct  and  separate  parts  of 
the  thing  patented,"  although  in  each 
re-issue  the  apparatus  is  substantially 
the  same,  because  one  is  for  a  pocket 
lighting  device,  which  cannot  be 
used  to  light  gas  at  a  height,  and  the 
other  is  for  an  extended  tube  device, 
to  light  gas  at  a  height,  which  cannot 
be  carried  in  the  pocket.  id. 

102.  What  is  described  and  shown  in 
the  original  Bpecificatioo  and  draw- 
ings is  not  necessarily  to  be  regarded 
as  so  dedicated  to  the  public  that, 
if  not  claimed  in  the  original,  it  can- 
not be  claimed  in  a  re-issue.  id. 

108.  No.  8,490  is  not  void  as  not  being 
for  the  same  invention  as  the  orig- 
inal, or  as  containing  new  matter.  ^ 

104.  The  first  ^yb  cUums  of  No.  8,490 
examined,  as  to  their  novelty.       id. 

105.  The  question  of  the  infiingement 
of  those  claims,  considered.  id. 


(25.)  SeUUnr—CigarMghter. 

106.  In  claims  1  and  2  of  lettters  pat- 
ent No.  206,886,  granted,  August  6th, 
1878,  to  George  Selden,  for  an  "  im- 
provement in  cigar  lighters,"  mech- 
anism for  feeding  the  wick  is  an  es- 
sential element,  and  those  claims  are 
not  infringed  by  an  apparatus  in 
which  the  wick  is  fed  by  hand.  ^- 
den  V.  SioekweU  Sdf'IAghHng  Gom 
Burner  Co.,  644 


PENALTY. 

1.  A  warrant  of  remission,  by  the  Sec- 
retary of  the  Treasury,  granted  on* 
der  §6,294  of  the  Revised  Statutes^ 
remitting  penalties  and  forfeitures 
incurredunder  §g  4,466  and  4,469  of 
the  Revised  Statutes,  for  the  carry- 
ing by  a  steamer  of  an  excessive 
number  of  passengers,  is  not  inyalid 
as  infrinfi^ng  on  the  constitutional 
power  of  the  President  to  pardon. 
Tfte  Laura,  562 

2.  Where  such  remission  is  granted 
after  a  suit  has  been  brought  by  an 
individual  against  a  steamer  to  re- 
cover such  penalties,  he  cannot  re- 
cover in  the  suit.  tdL 

8.  It  seems,  that  the  President  could 
not,  by  a  pardon,  take  away  the 
rights  vested  by  g§  4,466  and  4,469 
in  the  person  suing,  after  suit  brought 
by  him  in  his  own  name,  as  the  pen- 
alties belong  wholly  to  him  and  the 
United  States  have  no  share  in  them. 

4.  Congress,  which  created  the  penal- 
ties, could  provide  any  method  of  re- 
mitting them,  there  being  no  quea- 
tion  of  the  pardoning  power  of  the 
President  involved.  tdL 


6.  A  person   bringing  salt  under 
4,466  and  4.469  is  an  informer,  within 
§  6,294.  tdL 

See  Sbamxn. 


PLEADING. 

1.  It  is  sufficient,  in  a  bill  for  the  in- 
fringement of  a  patent  for  a  maehine, 
to  allege  the  use  of  the  machine,, 
without  alleging  what  was  made  by 
the  use  of  it.     Fischer  v.  Bayee,     2ft 

2.  In  a  suit  in  equity  en  re-issued  let- 
ters patent,  a  plea  which  alleges  that 
certain  patents  granted  prior  to  the 
granting  of  the  original  patent  show 
inventions  contained  in  the  re-issue, 
and  Hhow  that  the  re-issue  is  not  for 
the  same  invention  as  the  original, 
and  also  alleges  that  the  re-issue  con- 
tains matter  not  invented  by  the  pat- 
entee at  the  date  of  the  original  pat- 
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ent,  is  a  plea  MttiDg^  up  the  defence 
ipecified  in  rabdivision  8  ef  §  4,920 
of  the  Reyised  Statutes,  Damely,  that 
the  inventioD  was  patented  prior  to 
its  supposed  invention  by  tne  pat- 
entee, and  is  a  defence  which,  in  a 
suit  in  equity,  must  be  set  up  in  an 
answer,  and  uot  by  a  technical  plea. 
Camrick  T.  MeKeason,  860 

S.  The  complaint  in  a  suit  at  law 
affainst  a  railroad  corporation  claim- 
ed a  penalty  fur  taking  from  the 
plaintiff  ezcessiTe  fare,  and  also 
damages  for  her  being  ejected  from 
the  defendant's  cars  on  another  trip, 
on  the  same  day.  The  defendant  de- 
murred to  the  complaiut  for  improp- 
erly joining  causes  of  action :  Held, 
that,  under  §g  484  and  488  of  the 
New  York  Code  of  Procedure,  the 
demurrer  must  be  oyerrulod,  because 
the  cause  of  action  for  the  penalty, 
as  set  forth,  was  not  a  good  cause  of 
action.  SuUivcm  y.  Neui  York,  New 
Haven  A  Hartford  R,  R.  Co.,       888 

4.  A  suit  was  brought  by  petition  in 
the  State  Court,  praying  foreclosure 
of  a  judgment  lien  on  real  estate,  pos- 
session of  the  premises,  the  setting 
aside  of  a  trust  deed  and  assignments 
alles:ed  to  have  been  fraudulent  and 
void  as  to  the  plaintiff,  and  the  recov- 
ery of  damages.  The  suit  was  re- 
moved into  wis  Court,  and  then  the 
defendants  demurred  to  the  petition 
because  equitable  and  legal  grounds 
of  relief  were  joined  in  it  This 
Court  allowed  the  prayer  for  dama- 
ge to  be  erased,  witnout  costs.  Staf- 
ford National  Bank  v.  Sprague,    629 

5.  The  defendants  also  demurred  for 
multifariousness,  because  the  petition 
prayed  for  the  foreclosure  of  a  iudg- 
ment  lien  on  the  interest  of  the  judg- 
ment debtors  in  land,  and  for  the  set- 
ting aside  of  a  prior  trust  deed, 
made  by  them,  of  the  same  land : 
Held,  that  the  petition  was  not  multi- 
Carious.  id. 

See  Equitt. 
Patent,  26. 

PRACTICE. 

1.  The  Court  has  power,  under  Rules 
66  and  69  in  Equity,  to  allow  a  rep- 


lication which,  though  filed,  was  not 
filed  in  time,  to  stand,  as  if  filed  in 
time,  and  to  allow  proofs  taken,  but 
not  taken  in  time,  to  stand  as  if  taken 
in  time.     Fiaeher  v.  Hayu,  26 

See  Bankeuptot,  4,  6. 
CiKouiT  Court. 
Contempt,  2  to  6. 
Costs. 

Criminal  Law,  11,  12. 
Equity. 

Evidence,  1,  2. 
Insurance  (Fire),  1. 
Judgment.  ■ 

JURIBDIOnON,  4. 

Patent,  17,  26. 

Pleading. 

Will. 

PROMISSORY  NOTE. 

See  Jurisdiction,  6. 
Municipal  Bond,  9. 


B 

RAILROAD  COMPANY. 
See  Negligence,  1.  8. 


REMISSION. 
See  Penalty. 


REMOVAL  OF  CAUSE. 

1.  A  suit  at  issue  in  a  State  Court  in 
1872,  was  tried  before  a  jury,  in  that 
Court,  in  June,  187Q.  In  June,  1880, 
the  State  Cnurt  granted  a  new  trial. 
In  the  following  December,  before  a 
second  trial,  the  plaintiff  took  pro- 
ceedings to  remove  the  suit  into  this 
Court:  Held,  that,  under  §  3  of  the 
Act  of  March  8d,  1876,(18  U.  S.  Stat 
at  Large,  470,)  the  removal  was  too 
late,  as  not  being  before  or  at  the 
term  at  which  the  cause  could  be  first 
tried  and  before  the  trial  thereof. 
Neudeeker  v.  Roeenhaum,  86 

2.  The  complaint  in  a  suit  in  a  State 
Court  against  two  defendants  alleged 
that,  after  the  making  by  the  plaint- 
iff with  M.,  one  of  the  defendants,  of 
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the  Gontract  on  a  breach  of  which  by 
both  defendants  jointly  the  snit  was 
.  founded,  G.,  the  other  defendant,  ac- 
quired from  M.  an  interest  in  the 
coDtract.  After  appearance  by  M. 
and  Q.,  and  before  answer  by  either, 
M.  filed  a  petition  for  the  remoyal  of 
the  Buic  into  this  Conrt,  alleginji^  that 
the  plaintiff  and  G.  were  citizens  of 
New  York  and  M.  was  a  citizen  of 
Connecticut;  that  the  suit  was  one 
in  which  there  was  a  controversy 
which  Was  wholly  between  the  plaint- 
iff and  M.,  and  which  could  be  fully 
determined  as  between  them;  and 
that  G.  had  never  had  an  interest  in 
the  contract.  The  plaintiff  moved 
to  remand  the  cause  to  the  State 
Court :  Bield,  under  §  6  of  the  Act  of 
March  8d,  1876.  (18  U.  S.  Slat,  at 
Large^  472) : 

(1.)  This  Court  has  power,  and  is 
required,  to  remand  a  cause  at  any 
time,  even  before  a  formal  trial  of 
the  plenary  issues  in  it,  whenever  it 
appears  that  the  Court  has  no  juris- 
diction of  the  suit ; 

(2.)  The  Court  is  not  required  to 
remand  the  suit  unless  it  appears 
that  the  suit  does  not  involve  a  con- 
troversy properly  within  its  juris- 
diction ; 

(8.)  If  the  suit  appears,  on  the  re- 
moval papers  and  the  prior  record, 
taken  together,  to  be  a  suit  properly 
removab!e,  it  is  not  to  be  remanded, 
if  the  question  arises  solely  on  those 
papers ; 

(4.)  The  petition  for  removal  in 
this  case  shows  a  removable  case ; 

(6.)  Even  taking  into  view  the 
<^om  plaint  with  the  petition,  it  does 
not  appear  that  this  Court  has  not 
jurisdiction  o(  the  suit ; 

(6.)  The  suit  must,  for  the  present, 
be  retained  in  this  Court.  Maekaye 
V.  Mtllory,  165 

3.  A  citizen  of  New  York  and  citizens 
of  Maryland  brought  this  suit,  in  a 
State  Court  of  New  York,  ao^inst  a 
corporation  created  by  North  Caro- 
lina, South  Carolina  and  Georgia, 
and  its  directors,  one  of  whom  was 
a  citizen  of  Mar}' land,  and  the  rest 
of  whom  were  citizens  of  New  York, 
and  a  Virginia  corporation.  The 
oompliiint  was  put  m  in  the  State 
Court  and  'prayed  that  the  defendants 
be  enjoined  from  executing  a  lease 


to  the  Virginia  corporation  of  the 
road  of  the  other  corporation.    The 
suit  was  removed  to  this  Coart  on 
a  petition  of  the  latter  corporation, 
setting  forth  that  there  was  a  con- 
troversy between  the  plaintiffs  and 
the  two  corporations,  which  ooold 
be    lully    determined    as    between 
them,  and  that  the  Virginia  corpora- 
tion had  not  been  served  with  pro- 
cess.     The  plaintiffis  moved  to  re- 
mand the  cause  to  the  State  Court: 
Meld,  that  the  individual  defendants 
were    parties  only    as  agents    and 
officers  of  the  corporation  of  which 
they  were  directors,  and  were  not 
necessary  or  substantial  or  real  par- 
ties, but  only  nominal  parties,  and 
that  the  sole  controversy,  as  ro^>ect- 
ed  that  corporation,  was    between 
the  plaintiffis  and  it;  but  that  the 
Virginia  corporation  was  a  neces- 
sary party  to  that  controversy,  and 
it  could  not  be  served  with  process 
from  this  Courts  and,  as  it  had  not 
been  served  in  the  State  Court  and 
had  not  appeared,  the  suit  was  not, 
when  it  was  removed,  pending  or 
brought  against  it,  within  §  2  of  the 
Act  of  March  8d.  1876,  (18    U.  S, 
Stat,  at  Large,  470,)  and  so  could  not 
be  removed.    Pond  t.  Sibley,      189 

4.  The  petition  for  the  removal  of  a 
cause  stated  that  the  removal  was 
desired  under  §  639,  subdivision  8, 
of  the  Revised  Statutes,  but  no  affi- 
davit was  filed,  as  required  by  that 
subdivision.  The  facts  stated  in  the 
petition  ma<le  a  case  for  removal  un- 
der §  2  of  the  Act  of  March  3d,  1876, 
(18  U,  S.  StrtL  at  Large,  470  :)  Beld, 
that  the  mistalse,  in  referring  to  the 
wrong  statute,  was  unimportant. 
Norru  v.  Mineral  Point  Ttmnel  Co,, 

201 

5.  The  fact  that,  in  the  mai^n  of  the 
second  edition  of  the  Revised  Stat- 
utes, published  in  1878,  under  au- 
thority of  the  Act  of  March  2d,  1877, 
(19  U.  S.  Stat  at  Large,  268,)  there 
is,  opposite  §  689,  a  reference  to  said 
Act  of  March  3d,  1876,  does  not 
show  that  that  Act  is  repealed,      id, 

6.  A  bill  in  equity  filed  in  the  8taU 
Court  described  the  plaintiffs  as  "  ef 
Castleton,  in  the  County  of  RnUand, 
in  the  State  of  Vermont"    One  of 
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the  defendants,  in  his  petition  for  the 
remoTsl  of  the  cause  into  this  Court, 
stated  that  he  was  a  citizen  of  Masna- 
ehnsetts,  but  said  nothing  as  to  the 
citizenship  of  the  plaintiflS.  Nothing 
else  appeared  in  the  case  on  the  sub- 
ject :  lieldf  that  there  was  no  suffic- 
ient sTerment  of  citizenship  to  give 
this  Court  jurisdiction  ana  that  the 
suit  mnst  be  remanded  to  the  State 
Court.  Sherman  y.  Windacr  Mfq. 
Co.,  814 


RENT. 


See  LsASB. 


RES   ADJUDICATA. 
SteWau 


8 
SEAMEN. 

1.  Under  ^  4,609  of  the  Reyised  Statr 
ntes,  originally  §  11  of  the  Act  of 
Jane  7th,  1872,  ^17  IT.  S.  Stat,  at 
Large,  264,)  do  suit  can  be  brought 
for  a  penalty  fur  haying  recelyed 
remuneration  for  providing  employ- 
ment to  seamen  on  a  foreign  yesseL 
United  Statet  y.  Kellum,  872 

2.  Under  §  4,610,  a  ciyil  suit  for  the 
penalties  imposed  by  g  4,609  may  be 
broDght  in  the  name  of  the  United 
States.  id. 


SHIPPING. 

See  Chabtxr^Partt. 
Collision, 
nsgugxnob,  2. 


STATUTES  CITED. 

Uimn>  Statbs. 

1790,  April  8()th,  Criminal  Trial,    260 
1798,  February  21st,  Patent,  658 

1797,  March  8d,  Remission  of  For- 
feiture, 666 
ISIO,  April  80th,  Robbing  the  Mail,  262 


1826,  March  8d,  Criminal  Trial,       260 

1888,  March  2(1,  Remoyal  of  Cause,  172 
1 886,  March  3d,  Criminal  Trial,  260 
1886.  July  4th,  Patent,  1,  8,  4 

1889,  March  8d,  Patent,  806 
1841,  August  19th,  Bankruptcy,  116 
1848,  March  8d,  Bankruptcy,  119 
1862.  August  80th,  Steam  Vessel,  672 
1861,  March  2d,  Patent,  1,  8 
1864,  June  8d,  National  Bank,         247, 

289,  369 
1864,  June  80th,  Fine,  668 

1 866,  March  8d,  Trial  by  Court,       283 

1866.  July  27th,  Remoyal  of  Cause,  86 

1867,  March  2d.  Bankruptcy,    816, 817 

1867,  March  2d,  Kemoyal  of  Cause,  86 
18('»8,  July  20th,  Internal  Reyenue,  20a 

1868,  July  27th,  Removal  of  Cause,  199 

1870,  July  8th,  Patent,  294, 806 

1871,  February  28th,  Steam  Vessel, 

666 

1872,  June  7th,  Seamen,  872,  878 
1874,  June  22d,  Bankruptcy,  816,  818 
1876,  March  8d,  Importing  Women,  267 
1876,  March  8d,  Jurisdiction,  102,  147, 

197,  622,  626,  668 
1876,  March  8d,  Remoyal  of  Cause, 
86,  86.  166,  171,  178,190,  196,201 

1876,  March  8d,  Trial  by  Jury,        282 

1877,  March  2d,  Reyised  Statutes, 

201,  202 
1879,  March  1st,  Rectifier  of  Spirits, 

869,  260 

RsyiBED  Statutes  op  tub  Unttbd 
Statbs. 

668,  Jurisdiction,  287 

§  666,  District  Court,  281,  288 

629,  Jurisdiction,  102,  627 

629,  Subd.  20,  Jurisdiction,  261 

§  689,  Remoyal  of  Cause,     86,  87,  171, 

201,  202 

648,  Circuit  Court, 

649,  Circuit  Court, 
700,  Supreme  Court, 
726.  Contempt, 
787,  Jurisdiction, 
824,  Costs, 
892,  Eyidence, 

I  898,  Eyidence, 

914,  Practice, 

976,  Penalty, 

976.  Penalty, 

1082,  Criminal  Trial, 
^  2168.  Cuoliee, 

2162,  Coolies, 

8817.  Rectifier  of  Spirits,       269, 260 

8894,  Illegal  Use  of  Mail,  9,  249,  260 


282 

282,  288 

282,  288 

18,  21 

198 
143, 144 

210 
209,  210 

286 

672 

672 
249,  260,  258 

268 
267,  268 
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607,  608,  609 

662,  664,  666 

662,  664,  666 

872,  878.  874 

872,  874 

662 

207 

496,  601,  606,  644, 

662.  668 

496.  606,  662 

4,  644,  668,  664 

89,  98,  209,  210, 

869,  870 

6,  1 14,  498 

7 

214 

606 

818,  814 

812.  818 


4288,  Nayiffstion. 
4466,  Peoafty, 
4469,  Penalty, 

4609.  Seamen, 

4610,  Seamen, 
4884,  Patent, 
4888,  Patent, 
4896,  Patent, 

4898,  Patent, 
4916,  Patent, 

4920,  Patent, 

4921,  Patent. 

4922,  Patent, 
4929,  Patent, 
4984,  Patent, 

4981,  JBankrnptoy, 

4982,  Bankraptcy, 

6021,  Bankraptcy,  816,  817,818.  819 
6128,  Bankraptcy,  816,  818,  819, 820 
6186,  National  Bank,  289 

6219,  National  Bank,     147,  176, 176, 

242,  248 

§  6292,  Remission  of  Forfeiture,      666 

§  6294,  Remission  of  Forfeiture,     662, 

664,  666,  666,  570,  671,  672 

§  6601,  Revised  Statutes,  818,  819 

CONNBOTIOUT. 

Oen.  State.,  Revision  of  1876.  Eject- 
ment, 94 

Nkw  Jkesst. 

1874,  March  27tb,  Married  Woman, 

869,  861 

Nkw  Yobk. 

1860,  March  2dd,  Taxation  in  Al- 
bany City,  176,  179 

1860,  chap.  848,  Voluntary  Assign- 
ment. 487,  489 

1866,  April  6th,  N.  T.  <fe  Oswego 

Midland  R.  R.  Co.,  618 

1867,  May  16th,  N.  T.  A  Oswego 

Midland  R.  R.  Co.,  613 

1869,  MarclrSlst,  N.  T.  <fe  Oswego 

Midland  R.  R.  Co.,  616 

1869,  May  18th,  Town  Bonds.  288 

1871,  ApiU  6th,  N.  Y.  <fe  Oswego 

Midland  R.  R.  Co.,     612,  618 

1876,  chap.  66,  Voluntary  Assign- 

ment, 487,  489 

1877,  chap.    466,  Voluntary    As- 

signment, 488.  490,  492 


1880,  June   Ist,  Tax  on  Corporar 

tion,  176.  176 

1880,  June  26th,  Taxation,        176,  176 
1  R.  S.,  666.  §  29,  Lottery,  266 

Code  of  Procedure,  §  484,  Pleading,  888 
Code  of  Procedure.  §  488,  Pleading, 

888,  890 
Code  of  Procedure,  §  1207,  Practice, 

194 

ViEGINIA. 

1866,  March  6th,  Foreign  Insur- 
ance Co.,  888, 884 

1877,  chap.  262,  Foreign  Insur- 
ance Co.,  888.  386 

Gbxat  Bbitaim. 

26  A  26  Vict.,  ch.  68.  §  8,  Ships,      282 
25  A  26  Vict,  ch.  89,  §  181,  CJom- 

panies*  Act,  286 


STEAM  TUG. 
See  CoLUBiON. 


SURETY. 
See  National  Bank. 

T 

TAXATION. 

1.  The  Act  of  the  Legislature  of  New 
York,  passed  June  1st,  1880.  {Zaum 
of  New  York,  1880,  chap,  642,  p. 
768,)  taxing  certain  corporations  on 
dividends  on  their  stock,  or.  in  the 

.  absence  of  dividends,  on  a  valuation 
of  their  capital  stock,  and  exempting 
the  capital  stock  and  personal  prop- 
erty of  such  corporations  from  other 
assessment  or  tiucatiou,  does  not  ex- 
empt individuals  from  assessment  or 
taxation  on  their  personal  property 
or  moneyed  capital  invested  in  the 
shares  of  such  corporations.  Hence, 
a  tax  assessed  agaust  the  individual 
stockholders  in  a  national  bank  in 
New  York,  in  respect  of  tlieir  stock, 
under  the  Act  of  the  Legislature  of 
New  York,  passed  June  26th,  1880, 
{La«$  of  New  York,  1880,  e%>.  596, 
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f.  888,)  i0  not  in  oontrayention  of 
6,219  of  the  Revised  Statutes  of 
the  United  States,  which  prohibits 
the  taxation  of  shares  in  national 
banks  at  a  greater  rate  than  is  as- 
sessed npon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of 
the  State.  Albany  City  Natl,  Bk, 
v.  Mahar,  176 

%,  Under  the  Act  of  the  Legislature  of 
New  York,  passed  March  2Sd,  1860, 
{Lam  of  New  York,  1860,  ehap,  86, 
p,  126,)  prescribing  the  form  and 
contents  of  an  annufu  assessn^ent  roll 
for  taxation,  in  the  city  of  Albany, 
and  its  publication,  the  names  of 
shareholders  in  a  national  bank  as- 
sessed for  personal  property  on  ac- 
count of  their  stock  must  be  con- 
tained in  such  assessment  roll,  and, 
if  a  separate  list  is  made,  with  their 
names  and  other  particulars  as  to  the 
stock,  and  the  names  and  particulars 
are  not  in  such  assessment  roll,  the 
assessment  is  void,  and  an  injunction 
will  be  granted  to  restrain  the  col- 
lection of  the  tax  affsinst  the  share- 
holders, in  a  suit  brought  by  the 
bank  for  the  purpose,  because  the 
bank  is  required,  by  the  said  Act  of 
June  26th,  1880,  to  retain  so  much 
of  any  dividend  belon^ng  to  a 
stockholder  as  shall  be  necessary  to 
pay  any  tax  assessed  in  pursuance  of 
said  Act  id, 

S.  Under  §  6,219  of  the  Revised  Stot. 
utes,  which  provides,  that  the  taxa- 
tion of  the  shares  of  national  bankiniif 
associations  located  in  a  State  "  shall 
not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of 
such  State,"  shareholders  in  national 
banks  may  be  taxed  by  the  State 
laws  at  a  higher  rate  than  is  imposed 
npon  shareholders  in  other  corpora- 
tions than  moneyed  corporations, 
without  being  necessarily  taxed,  in 
violation  of  said  §  6,219,  at  a  great- 
er rate  than  is  assessed  "upon 
moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  State/*  Firtt 
Katl,  Bk,  of  Utica  t.  WaUrt,        242 

4.  What  is  meant  by  the  words  "  mon- 
eyed capital  in  tho  hands  of  individ- 
ual citizens  of  the  State,"  in  said 
g  6,219,  discussed.  id. 
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6.  A  collector  of  taxes  is  a  ministerial 
officer,  and  the  assessment  roll  and 
warrant  are  his  authority,  unless  the 
tax  is  illegal  and  void  and  not  mere- 

,  ly  irregular.  id. 

6.  The  defects  in  the  present  case  con- 
sidered, and  held  to  be  mere  irreg- 
ularities, id. 


TOWN  BOND. 
8f  Municipal  Bond. 


TRIAL. 

8t9  Ckiminal  Law,  2,  4,  6,  8  to  11, 
IS,  14. 
JmtT. 


VESSEL. 

/8m  CflAanR-pARTT. 

Collision, 
coeforation. 

NnOUGKNOB,  2 


w 

WILL 

Samuel  Colt  died  in  1862,  owning 
9,996  shares  out  of  10,000  of  the  cap- 
ital stock  of  a  corporation.  By  his 
will,  made  in  1866,  he  gave  to  his 
brother,  James  B.,  "  the  use  and  im- 
provement, during  his  life,"  of  600 
shares  of  said  stock,  and,  after  the 
death  of  his  said  brother,  "  to  his  is- 
sue, lawfully  begotten,  as  an  absolute 
estate;"  and  to  his  executors  600 
shares,  in  trust  for  the  issue  of  said 
James  B.,  so  much  of  the  income  as 
should  be  necessary  to  be  applied  to 
their  education  until  the  youngest 
survivor  of  them  should  lieoome  of 
age,  when  the  stock  and  its  accumu- 
lations should  "  go  to  said  issue,  in 
equal  proportions,  as  an  absolute 
•state ;  ^  and  to  each  of  the  children 
of  his  brother  Christopher  1 00  shares ; 
and  to  other  persons  specific  legacies 
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of  shares,  (t  also  made  pecuniary 
legacies  of  money  in  gross.  It  then 
prorided :  "  All  the  rest  and  rendne 
of  my  e^te,  of  every  kind  and  de- 
scription, not  herein  disposed  of,  I 
give,  bequeath  Bnd  devise  as  follows : 
All  the  remainine  stock  of  said*  cor- 
poration, **  of  which  I  shall  die  pos- 
sessed, shall  be  divided  among  the 
several  p^^rsons  and  parties  to  whom 
I  have  nerein  before  giveft  legacies 
of  stock,  in  the  ratio  and  proportion 
in  which  sud  Feracies  of  stock  are 
hereinbefore  given.  All  my  other 
residuary  estate  shall  be  divided 
amongst  the  several  persons  to  whom 
I  have  hereinbefore  given  pecuniary 
legacies  in  gross,  in  the  ratio  and 
proportion  in  which  I  have  hereinbe- 
fore given  such  pecuniary  legacies, 
meaning  that  my  residuary  estate  in 
said  stock  shall  be  shared  by  the  same 
persons  to  whom  I  have  given  speci- 
ned  legacies  in  stock,  and  in  precise- 
ly the  same  ratable  proportions,  and 
that  my  other  residuary  estate  shall 
be  shared  by  the  same  persons  to 
whom  I  ha'?e  given  gross  pecuniary 
legacies,  and  in  predsely  the  same 
ratable  proportions.**  Aoodicilmade 
in  18Q8  contained  these  clauses:  *'  I 
also  revoke  and  cancel,  for  reasons 
growing  out  of  his  late  unbrotherly 
conduct  towards  me,  the  legacy  of 
five  hundred  shares  of  the  stock  "  of 
said  porporation  "given  in  the  afore- 
said will  to  James  B.  Colt  for  life,  re- 
mainder to  his  children ;  and,  in  lieu 
thereof,  I  apive  and  bequeath  said  ^re 
hundred  snares  of  stock"  to  certain 
trustees  on  certain  trusts.  Said  cod- 
icil also  revoked  the  legacy  given  in 
said  original  will  to  the  children  of 
Christopher,  so  far  as  his  eldest  son 
was  concerned,  and,  in  lieu,  gave  to 
said  eldest  son  one-fourth  of  what  he 
would  have  received  if  said  legacy 
had  not  been  revoked.  A  second 
codicil  was  made  in  1869,  which 
stated  that  it  was  in  addition  to  the 
codicil  of  1868,  and  contained  these 
clauses :  "  I  hereby  give  and  be- 
queath to  each  of  the  children  of 
James  B.  Colt  a  legacy  of  one  hun- 
dred dollars,  and  I  hereby  cancel  and 
wholly  revoke  any  and  all  other  leg- 
acies or  devises  by  me  heretofore  at 
any  time  made  to  or  for  the  use  and 
benefit  of  said  children  or  any  of 
tbemu    I  give  to  the  eldest  son  of  my 


brother  Christopher  Colt  a  legacy  of 
one  hundred  dollars  and  no  more, 
and  all  legacies  heretofore  made  in 
his  favor  are  cancelled  and  revoked ; 
and  I  hereby  give,  bequeath  and  de- 
vise to  the  other  chil£en  of  my  said 
brother  (said  eldest  son  not  being  in- 
cluded herein)  the  property,  to  wit, 
^ve  hundred  shares  of  the  stock  of 
said  corporation,  "which  in  and  by 
said  original  will  is  bequeathed  to  my 
executors  in  trust  for  the  use  of  the 
children  of  said  James  B.  Colt,  to 
have  and  to  hold  to  said  other  chil- 
dren of  the  said  Christopher  in  equal 
proportions.  This  last  bequest  is  in 
trust  for  said  children,  and  the  prop- 
erty hereby  bequeathed  is  to  be  held 
by  my  executors  for  said  children 
in  the  same  manner  and  subject  to 
the  same  limitations  as  are  provided 
in  said  original  will  in  the  bequest 
to  the  chil£*en  of  said  James  B.  Colt. 
And  I  hereby  confirm  and  establish 
said  original  will  as  altered,  changed 
and  modified  by  this  and  the  previoua 
codicil,  as  and  for  my  last  will  and  tes- 
tament.** James  B. ,  in  1 864,  brousrht 
a  suit  in  equity,  by  petition,  in  the 
Superior  Court  of  Connecticut,  mak- 
ing as  parties  the  three  executors  of 
the  will  as  such  and  individually,  a\\ 
the  children  of  Christopher  except 
the  eldest  son,  (three  of  them  being 
minors  and  one  of  age.)  the  mother  of 
the  minors,  as  their  general  guardian, 
and  the  other  persons  interested  in 
the  residuary  stock.  In  the  petition 
James  B.  prayed  the  Court  to  ascer- 
tain the  residuum  of  the  stock,  and 
the  parties  entitled  to  it  and  their 
proportions,  claiming  that  he  had, 
under  the  will  and  codicils,  an  inter- 
est absolutely  or  for  his  life  in  such 
proportion  of  the  excess  of  the  stock 
of  the  corporation  owned  by  the  tes- 
tator at  the  time  of  his  death,  above 
the  amount  of  stock  disposed  of  in 
the  will,  as  600  shares  bears  to  the 
whole  amount   of   legacies    thereof 

given  in  the  will ;  that  the  executors 
ad  received  dividends  on  the  stock 
in  which  he  was  interested ;  that  they 
ought  to  be  paid  to  him ;  and  that  he 
ought  to  have  the  future  dividends 
thereon.  The  parties  were  served 
with  process  and  appeared,  and  the 
minors  were  duly  represented  by 
their  said  guardian.  The  case  was 
put  at  issue  and  the  State  Court  de- 
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creed  that  James  B.  had  a  life  estate 
in  the  residuary  stock ;  that  the  chil- 
dren of  Christopher  did  not  take  any 
share  in  the  residuum  of  stock,  in  r^ 
spect  to  their  legacy  of  600  shares 
given  to  them  in  the  second  codicil ; 
that  the  residuum  of  stock  was  6,846 
shares,  of  which  James  B.  j;ook,  for 
life,  674|f  shares,  Christopher's  chil- 
dren 4b9i\  shares,*'  and  other  de- 
'-fendants  the  remainder ;  that  the  in- 
terest, of  James  B.  in  and  to  said 
shares  was  a  life  estate  only;  and 
that  he  was  entitled  to  the  d'mdends, 
from  the  death  of  the  testator,  on  the 
674}f  shares.  Under  this  decree, 
the  executors,  in  1866,  disposed  of  the 
9,996  shares  and  the  accumulated 
dividends  thereon.  They  held  in  re- 
serve for  James  B.,  for  his  life,  bis 
674}f  of  the  residuary  shares,  and 
for  another  life  tenant  2,149H  shares, 
and  held  in  reserve  for  the  four  chil- 
dren of  Christopher  the  600  primary 
shares  given  to  them  by  the  second 
codicil,  and  the  accumulated  divi- 
dends thereon,  and,  when  the  young- 
est became  of  age,  in  1878,  transfer- 
red to  each  126  shares  and  paid  to 
each  one-fourth  of  the  accumulated 
dividends  thereon .  They  transferred 
to  each  of  the  said  four  children  his 
or  her  100  primary  shares  and  his  or 
her  decreed  part  of  the  residuary 
shares,  and  the  dividends  thereon. 
They  gave  powers  of  attorney  to  those 
who  had  only  life  estates  in  shares,  to 
draw,  for  life,  their  di vi dend s  James 
B.  died  in  1878,  and  the  674|f  shares 
which  he  enjoyed  for  his  life  remained 
in  the  names  of  the  executors,  they 
also  having  received  the  dividends 
thereon  since  his  death.  This  suit 
was  afterwards  brought  by  three  of 
the  said  four  children  of  Christopher 
(excluding  the  eldest)  and  by  their 
mother,  representing  the  fourth,  by 
assignment,  making  as  parties  the  ex- 
ecutors, as  such,  and  individually, 
and  as  trustees  for  the  children  of 
Christopher,  and  the  children  of 
James  B.,  and  all  other  persons  inter- 
ested under  the  will  and  codicils. 
The  bill  claimed  that  by  the  second 
codicil  the  four  children  of  Christo- 

Sher  were  substituted  for  the  chil- 
ren  of  James  B.  under  the  clause  in 
the  original  will  relating  to  the  600 
shares  ffiven  in  trust  fur  the  issue  of 
James  B.,  and  were  entitled  to  more 


shares  than  they  had  received,  and 
to  a  part  of  the  residuary  shares  on 
account  of  said  600  shares,  and  also 
on  account  of  the  100  pi^puiry  shares 
^ven  to  each  of  the  four,  and  to  the  ac- 
cumulation of  such  part ;  and  that  the 
minors  were  not  bound  by  the  decree 
in  the  suit  of  James  B^  because  no 
euardian  €ui  litem  was  appointed  for 
uiem  in  that  suit,  and«  because  the 
executors  wei^e  not  in  that  suit  sued 
as  trustees  for  thp  children  of  Chris- 
topher, and  because  the  executors  as- 
serted in  that  suit  that  those  children 
were  not  entitled  to  any  share  in  the 
residuary  stock  on  account  of  said 
600  shares,  and  because  thejr  rights 
could  not  be  adjudicated  till  the 
youngest  became  of  age,  and  because 
their  mother,  as  guardian,  did  not 
appear  or  employ  counsel  in  that 
suit:  Held, 

( 1. )  The  revocation  in  the  first  cod- 
icil of  the  legacy  of  600  shares  which 
the  will  had  given  to  James  B.  for  life 
did  not  cancel  the  bequest  to  him,  in 
the  wUl,  of  his  rntable  proportion  of 
the  residuary  stock ; 

(2.)  The  second  codicil  revoked  the 
legacy  of  600  shares  gnven  to  the  exec- 
utors in  trust,  by  the  will,  with  a 
trust  for  the  issue  of  James  B.,  and 
did  not  merely  effect  a  sjbstitution  of 
the  children  of  Christopher,  as  eetttUi 
mte  trusty  in  place  of  tne  children  of 
James  B.,  without  di8turbing«th6  gift 
to  the  executors  in  trust ;     - 

(8.)  The  children  of  Christopher 
were  not  entitled  to  any  share  in  the 
reaiduarv  stock,  in  respect  of  the  600 
shares  given  to  them  Dy  the  second 
codicil ; 

(4.)  The  decisions  in  the  suit  in  the 
State  Court,  {C6U  v.  CoU,  82  Connee- 
iieut,  422,  and  83  Conneelieui,  270,) 
were  made  with  all  necessary  parties 
and  were  binding  on  the  plaintiffs,  aa 
fixine  the  rights  of  the  partiesrto  the 
suit  in  the  residuary  stock ; 

(6.)  As  matter  of  fact,  counsel  ap- 
peared, in  the  suit  in  the  State  Court, 
for  the  minors'and  for  their  guar^iian, 
by  the  authority  of  their  gaardian, 
and  asserted  their  right  to  share  in 
the  residuary  stock ; 

(6.)  The  executors  being  parties  to 
that  suit  as  executors  wer-e  parties  as 
trustees,  and  they  discharged  their 
duty  properly  in  what  they  did  in  the 
suit; 
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(7.)  The  State  Court  having  had 
jurisaiction  of  the  cmbject  matter  and 
the  parties,  this  Court  cannot  revise 
any  alleged  errors  committed  by  it ; 

(8.)  By  the  Connecticut  practice, 
where  the  general  guardian  is  made  a 
party  and  summoned  and  served,  for 
the  minor,  it  is  not  necessary  to  hare 
«  ffuardian  ad  litem  ^ 

(9.)  The  children  of  James  B.  have 
BO  interest  in  the  shares  in  which  he 
had  a  life  Interest,  and  the  second 
oodioil  revoked  ue  legacy  of  600 


shares  made  by  the  will  to  the  exee- 
utors  in  trust  for  the  iaaoe  of  Janes 
B.; 

(10.)  The  674|f  ahares  in  which 
James  B.  had  a  life  estate  are  to  be  dis- 
tributed as  residuary  stock,  in  like 
manner  as  if  James  B.  never  had  any 
interest  in  them,  save  as  respects  the 
dividends  on  them  before  hia  death, 
under  a  decree  of  this  Court  declar- 
ing the  proportions,  the  diatrihutioD 
to  be  made  by  the  ezeeatora.  CoU  v. 
CoH,  t99 
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